
 

State Tax Incentives/Credits 

 

There are several tax incentives available to help employers. These include the Small Business 

Tax Credit (IRS Code Section 44, Disabled Access Credit), the 

Architectural/Transportation Tax Deduction (IRS Code Section 190, Barrier Removal), 

and the Work Opportunity Tax Credit (WOTC)  and Welfare to Work Tax Credit 

(WTWTC) .  

 

The Disabled Access Credit provides a non-refundable credit for small businesses that incur 

expenditures for the purpose of providing access to persons with disabilities. An eligible small 

business is one that that earned $1 million or less or had no more than 30 full time employees in 

the previous year; they may take the credit each and every year they incur access expenditures. 

Refer to Form 8826, Disabled Access Credit (PDF), for information about eligible 

expenditures. 

 

The Architectural Barrier Removal Tax Deduction encourages businesses of any size to remove 

architectural and transportation barriers to the mobility of persons with disabilities and the 

elderly. Businesses may claim a deduction of up to $15,000 a year for qualified expenses for 

items that normally must be capitalized. Businesses claim the deduction by listing it as a separate 

expense on their income tax return. Also, businesses may use the Disabled Tax Credit and the 

architectural/transportation tax deduction together in the same tax year, if the expenses meet the 

requirements of both sections. To use both, the deduction is equal to the difference between the 

total expenditures and the amount of the credit claimed. 

 

The Work Opportunity Tax Credit (WOTC) is a Federal tax credit incentive that the Congress 

provides to private-sector businesses for hiring individuals from twelve target groups who have 

consistently faced significant barriers to employment. The main objective of this program is to 

enable the targeted employees to gradually move from economic dependency into self-

sufficiency as they earn a steady income and become contributing taxpayers, while the 

participating employers are compensated by being able to reduce their federal income tax 

liability. WOTC joins other state workforce programs (Click here for directories of the State and 

Regional Coordinators) that help incentivize workplace diversity and facilitate access to good 

jobs for American workers.   In addition, depending on your state and county, your business 

could qualify for various other state tax credits, such as environmental clean-up, geographic 

economic stimulus, expansion of jobs, hiring TANF welfare recipients, wage-based incentives, 

and training credits.    

 

Additionally, in March, Congress passed the HIRE (Hiring Incentives to Restore Employment 

Act) Act of 2010.  Under this law, an employer who hires an employee after February 3, 2010, 

and before January 1, 2011, can receive a tax credit equal to the employerôs portion of the Social 

Security tax.  All employers, with the exception of government employers, are eligible for this 

tax credit.  Public institutions of higher education are the only government institutions that are 
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eligible for the tax credit.  The HIRE Act provides qualified employers with temporary payroll 

tax forgiveness of the employerôs 6.2 percent share of Social Security payroll taxes on wages 

paid to new hires who had been previously unemployed.  The employer of a qualified employee 

will not have to pay the employer match for the 6.2% Social Security portion of that employeeôs 

wages in 2010.  A qualifying employee: 

 Is hired after Feb. 3, 2010 and before Jan. 1, 2011;  

 Certifies by signed affidavit, under penalty of perjury, that he/she has not been employed 

for more than 40 hours during the 60-day period ending on the date his/her employment 

begins with the new employer;  

 Is not employed to replace another employee; and  

 Is not related to the employer (under the rules for the Work Opportunity Tax Credit 

(WOTC)).  

To check whether there is pending legislative issues or recently enacted legislative changes for 

your state(s) please click here.  

To access additional SHRM State Law & Regulation Resources click here. .   

 

Click the letter corresponding to the state name below.  
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State Statute 

  

Alabama 41-10-44.8 Tax Credits, Job Development Fees and Other Incentives (a) Upon the issuance by the 

Authority of its Project Obligations for the purpose of financing a Project for an Approved Company 

with respect to which the authority adopted an resolution accepting the project prior to January 16, 

1995, the Approved Company:  (a)(1) Shall receive a credit against the corporate income tax levied by 

Section 40-18-31 that otherwise would be owed to the State in any year by the Approved Company on 

its income generated by or arising out of the Project, such credit not to exceed the lesser of (i) the 

amount due in tax, or (ii) the amount paid by the Approved Company pursuant to a Financing 

Agreement in the year for which the tax is due, corresponding to debt service on the Project 

Obligations; and (a)(2) may elect to withhold and retain the aggregate Job Development Fees 

described in paragraph (b) below, but only to the extent that debt service payments under the 

Financing Agreement(s) exceed the income tax credit permitted in (1) above.  The incentives 

described in (1) and (2) above shall be available to an Approved Company whose Project is financed 
by the Authority's Project Obligations for a period commencing on the date of issuance of such Project 

Obligations and, subject to the provisions of paragraph (c) below, ending on the first to occur of the 

following: (i) the termination of the Financing Agreement(s) entered into with respect to such Project 

Obligations; (ii) the maturity or earlier redemption or payment of the Project Obligations; or (iii) 25 

years from the date the Project is first placed in service. Immediately upon issuing any Project 

Obligations, the Authority shall provide to the Department the name of the Approved Company for 

whose benefit such Project Obligations were issued and sufficient information to determine the 
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duration of the corporate income tax credit and the Job Development Fees described in (1) and (2) 

above, respectively.  (b) As provided in subdivision (a)(2) above, an Approved Company may require, 

as a condition of employment, that each person employed by the Approved Company at the Project 

financed by the Authority's Project Obligations agree to permit the Approved Company to deduct and 

withhold a Job Development Fee not to exceed five percent from the gross wages paid to such 

employee by the Approved Company. Job Development Fees shall not be collected from persons 

employed by an Approved Company prior to the entry by such Approved Company into an agreement 
with the Authority for financing of a Project. If an Approved Company elects to collect a Job 

Development Fee, it shall deduct the fee from the paycheck of each new employee and shall make its 

payroll books and records available for inspection by the Authority or its designee at such reasonable 

times as the Authority may request. Each Approved Company collecting a Job Development Fee shall 

be required to file with the Authority such information and documentation respecting the imposition 

and collection of such fee as the Authority may require. Each Approved Company collecting a Job 

Development Fee shall be permitted a credit against the withholding tax liability provided in Section 

40-18-76 otherwise owed to the State, such credit not to exceed the lesser of (i) the amount of such 

tax, or (ii) the aggregate Job Development Fees withheld.  Each employee who has been assessed a 

Job Development Fee, as provided above, shall be entitled to a credit against his or her State income 

taxes in an amount equal to 100 percent of the Job Development Fee withheld from the employee's 

wages during the calendar year. Each employee who has been assessed a Job Development Fee as 
provided above shall be entitled to a credit against his or her withholding tax liability calculated 

pursuant to Section 40-18-71 in an amount equal to 100 percent of the Job Development Fee withheld 

from the employee's wages during the calendar year. (c) If an Approved Company fails to achieve the 

level of capital investment or employment anticipated at the time the Authority agreed to finance its 

Project, the Department may, after notice and hearing, reduce or suspend all or any part of such 

incentives until such time as the anticipated capital investment and employment levels are met; 

provided, however, that such incentives shall not be suspended retroactively. The Authority may 

provide in the Financing Agreement(s) entered into in connection with a Project for the levels of 

capital investment and employment expected to be achieved and for the time period(s) in which such 

levels are to be achieved.  (d)  The Board of Directors of the Authority may, upon the written request 

of any local industrial development board, industrial development association, chamber of commerce 
or other similar local entity, solicit and request from any person, corporation, foundation or other legal 

entity any gift, grant, contribution, loan or other kind of aid or assistance, whether in the form of 

property, services or monies, which the Board of Directors deems necessary to provide to an 

Approved Company in order to induce such Company to undertake a Major Project within the State. 

Any such solicitation or request by the Authority may be made only upon the condition that the 

person, corporation, foundation or other legal entity from whom assistance is requested agrees to 

continue its support for local economic development activities. The Authority shall only be permitted 

to solicit assistance with respect to identified Major Projects and shall not solicit contributions for any 

general purpose. Any assistance which is provided to the Authority and not used for the Major Project 

for which it was requested, shall be returned pro rata to the persons, corporations, foundations or other 

entities providing such assistance. The decision to provide all or a portion of the assistance requested 
by the Authority shall lie solely within the discretion of the person, corporation, foundation or other 

legal entity receiving the request. Any assistance provided to the Authority pursuant to the provisions 

of this subsection (d) is hereby deemed to have a valid business purpose and shall be allowed as a 

deduction against the corporate income tax levied by Section 40-18-31, the personal income tax levied 

by Section 40-18-2, or the financial institution excise tax levied by Section 40-16-4, whichever is 

appropriate. If assistance is provided to the Authority by any person, corporation, foundation or other 

legal entity, whether regulated or non-regulated, the cost of such assistance will be deemed to be a 

prudent, legal and non-discriminatory expenditure for all purposes of State law and regulation. 

810-3-21-.02 Credits for Job Development Fees (1) Any taxpayer who is subject to the personal 

income tax imposed by Section 40-18-2 and has had a Job Development Fee withheld from the 

taxpayer's wages by an Approved Company pursuant to Section 41-10-44.8(b) is allowed a credit 

against the taxpayer's state personal income tax liability for the year in which the Job Development 
Fee has been withheld. The credit is allowed to the taxpayer in an amount equal to the Job 

Development Fee withheld from the taxpayer's wages by the Approved Company during such year. (a) 

The Job Development Fee credit allowed pursuant to paragraph (1) above shall be included in 



computing the taxpayer's total withholding tax liability pursuant to Section 40-18-71. (b) In the event 

that the Job Development Fee withheld from a taxpayer's wages during the year by an Approved 

Company exceeds the taxpayer's state personal income tax liability for such year, the taxpayer shall be 

entitled to a refund. Such refund shall be issued to the taxpayer by the Department in an amount equal 

to the difference between the taxpayer's state personal income tax liability and the Job Development 

Fee withheld from the taxpayer's wages by the Approved Company. 

Arizona 41-1510.01 Solar energy tax incentives; qualification -- 01.A. The Department shall establish a 

procedure for identifying commercial solar energy projects that qualify for the purposes of the 
commercial solar energy income tax credits under Sections 43-1085 and 43-1164.  .01.B. To qualify 

for the tax credits, a business must apply in a form prescribed by the Department, including:  .01.B.1. 

The name, address and telephone number of the business purchasing the solar energy device or 

system.  .01.B.2. The name, address and telephone number of a contact person with the business.  

01.B.3. The projected date that the installation of the solar energy device or system will begin and the 

projected finish date.  .01.B.4. The location where the solar energy device or system will be installed.  

.B.5. The type of solar energy device or system, its total cost, excluding financing costs, and the 

estimated annual performance level.  .B.6. The projected amount of the credit against state income 

taxes. .01.C. Applications to the Department under this Section are confidential and are not subject to 

disclosure under Title 39 for eighteen months after the date of application.  01.D. The Department 

shall: .D.1. Review and evaluate each submitted application.  .D.2. Determine within thirty days after 

receiving the application whether the application meets the criteria for the purposes of the commercial 
solar energy income tax credits. .D.3. Provide its initial certification of a project to the applicant and to 

the Department of Revenue. The initial certification shall include a unique identifying number for each 

certified installation. .01.E. On the completion of each certified installation: .E.1.  The business must: 

.E.1.(A) Certify that the installed solar energy device or system is operational.  E.1.(B) Provide the 

total amount of income tax credits to be claimed.  .E.2. The Department shall review the installation 

expenses and issue a Credit Certificate to the business. The Credit Certificate shall include the 

assigned identifying number. .E.3. The Department of Commerce shall transmit the credit information 

and Certificate number to the Department of Revenue.  .E.4. The Department of Commerce shall not 

certify tax credits under this section in any calendar year that exceed a total of one million dollars.  .F. 

The Department of Commerce and the Department of Revenue shall collaborate in adopting rules that 

are necessary to accomplish the intent and purpose of this section. 
 

41-1511 Renewable energy tax incentives; qualification --.A Tax incentives are allowed for 

expanding or locating qualified renewable energy operations in this state, including income tax credits 

pursuant to sections 43-1083.01 and 43-1164.01 and property tax classification pursuant to section 42-

12006, paragraph 9.  .B To be eligible for the tax incentives, a renewable energy business must apply 

to the department of commerce, on a form prescribed by the department, for certification of the 

business as qualifying for the incentives. The application must include: B.1 The applicant's name, 

address, telephone number and federal taxpayer identification number or numbers.  .B.2 The name, 

address, telephone number and e-mail address of a contact person for the applicant.  .B.3 The address 

of the site where the qualifying facility will be located.  .B.4 A detailed description of the qualifying 

facility and fixed capital assets.  .B.5 An estimate of the capital investment and number of 
employment positions at the qualifying facility, including:  .B.5(a) A schedule of qualifying 

investments.  .B.5(b) A list of employment positions, the estimated number of employees to be hired 

for the positions each year during the first five years of operation and the annual wages for each 

position, calculated without employee-related benefits.  .B.6 A nonrefundable processing fee in an 

amount established by rule.  .B.7 Other information as required by the department to determine 

eligibility for the tax incentives, and the amount of income tax credits, as prescribed by this section.  

.B.8 An affirmation, signed by an authorized executive representing the business, that the applicant: 

.B.8(a) Agrees to furnish records of expenditures for qualifying investments to the department of 

commerce on request.  B.8(b) Will continue in business at the qualifying facility for ten full calendar 

years after postapproval for a tax incentive, other than for reasons beyond the control of the applicant.  

.B.8(c) Agrees to furnish to the department of commerce on request information regarding the amount 

of tax benefits claimed each year.  .B.8(d) Authorizes the department of revenue to provide tax 
information to the department of commerce pursuant to section 42-2003 for the purpose of 

determining any inconsistency in information furnished by the applicant.  .B.8(e) Consents to the 



disclosure by the department of commerce of the amount of tax benefits received each year in 

composite form, without specific identification of any taxpayer.  B.8(f) Agrees to allow site visits and 

audits to verify the applicant's continuing qualification and the accuracy of information submitted to 

the department of commerce.  .B.8(g) Consents to the adjustment or recapture of any amount of 

income tax credit due to noncompliance with this section.  .B.9 Letters of good standing from the 

department of revenue and the county assessor of the county in which the project is located stating that 

the applicant is in good standing and is not delinquent in the payment of taxes.  .C To be eligible for 
the tax incentives, the applicant must make new capital investment in this state in a manufacturing 

facility or headquarters facility or any combination of qualifying facilities, as follows: .C.1 The 

applicant may qualify for income tax credits pursuant to section 43-1083.01 or 43-1164.01, as 

applicable, if:  .C.1(a) At least fifty-one per cent of the net new full-time employment positions at the 

facility pay a wage that equals or exceeds one hundred twenty-five per cent of the median annual wage 

in this state, as determined by the most recent annual department of commerce occupational wage and 

employment estimates.  .C.1(b) All net new full-time employment positions include health insurance 

coverage for the employees for which the applicant pays at least eighty per cent of the premium or 

membership cost, or an equivalent percentage of the cost for alternative health benefit models that 

offer standard comprehensive coverage.  .C.2 The fixed capital assets shall be classified as class six 

for the purposes of property taxation pursuant to section 42-12006, paragraph 9 if the qualifying 

investment amounts to at least twenty-five million dollars. If at least fifty-one per cent of the net new 
full -time employment positions at the qualifying facility pay a wage that equals:  .C.2(a)  At least one 

hundred twenty-fi ve, but less than two hundred, per cent of the median annual wage in this state, as 

determined by the most recent annual department of commerce occupational wage and employment 

estimates, the property may be classified as class six for ten tax years.  .C.2(b)  At least two hundred 

per cent of the median annual wage in this state, as determined by the most recent annual department 

of commerce occupational wage and employment estimates, the property may be classified as class six 

for fifteen tax years.  .D  Final eligibility for the tax incentives is subject to any additional 

requirements prescribed by sections 42-12006, 43-1083.01 and 43-1164.01, as applicable.  .E An 

applicant may separately apply and qualify with respect to investments for: .E.1 Facilities in separate 

locations.  .E.2 Separate expansions of a facility.  .F To determine the amount of income tax credit to 

be preapproved to a qualifying applicant, the department shall use one of the following computations:  
.F.1 Ten per cent of the amount the applicant has projected in total qualifying investment in facilities 

meeting the following minimum employment requirements:  .F.1(a) For renewable energy 

manufacturing operations, at least one and one-half new full-time employment positions projected by 

the applicant for each five hundred thousand dollar increment of capital investment.  .F.1(b) For 

renewable energy business headquarters, at least one new full-time employment position projected by 

the applicant for each two hundred thousand dollar increment of capital investment.  .F.2 For other 

qualifying renewable energy investment, ten per cent of the amount computed as follows:  .F.2(a) Five 

hundred thousand dollars for each one and one-half new full-time employment positions projected by 

the applicant in new renewable energy manufacturing operations.  .F.2(b) Two hundred thousand 

dollars for each new full-time employment position projected by the applicant at a new renewable 

energy business headquarters.  .G Beginning with income tax credits allocated for 2010, an approved 
income tax credit: .G.1 Offsets income tax liability for any taxable year within the taxpayer's 

applicable carryforward period pursuant to section 43-1083.01 or 43-1164.01.  .G.2 Must be claimed 

on a timely filed original income tax return, including extensions.  .G.3 Must be claimed in five equal 

installments as provided in section 43-1083.01 or 43-1164.01.  .H The department shall establish a 

process for qualifying and preapproving applicants for the tax incentives. The department shall not 

preapprove an applicant as qualifying for tax incentives under this section after December 31, 2014. 

Preapproval is based on:  .H.1 Priority placement established by the date that the applicant files its 

initial application with the department.  .H.2 The availability of income tax credit capacity under the 

dollar limit prescribed by subsection j of this section. .I Within thirty days after receiving a complete 

and correct application, the department shall review the application to determine whether the applicant 

satisfies all of the criteria prescribed by this section and either preapprove the project as qualifying for 

the purposes of the tax incentives or provide reasons for its denial. The department of commerce shall 
send copies of the preapproval to the department of revenue and the applicable county assessor.  .J The 

department shall not preapprove income tax credits exceeding seventy million dollars in any calendar 

year, except as provided by this subsection and subsection k of this section. A preapproved amount 



applies against the dollar limit for the year in which the application was submitted regardless of 

whether the initial preapproval period extends into the following year or years. If, at the end of any 

year, an unused balance occurs under the dollar limit prescribed by this subsection:  .J.1 The balance 

shall be allocated to renewable energy businesses that successfully appeal the denial of approval under 

this section. Any amount of income tax credits due to successful appeals that are not paid from an 

unused balance at the end of any year shall be paid against the dollar limit in the following year.  .J.2 

Any remaining unused balance shall be reallocated for the purposes of this section in the following 
year.  .K The department shall reallocate the amount of income tax credits that are voluntarily 

relinquished under subsection l of this section, that lapse under subsection m of this section or that 

lapse under subsection o of this section. The reallocation shall be to other renewable energy businesses 

that applied in the original credit year based on priority placement. Once reallocated, the amount of 

the credit applies against the dollar limit of the original credit year regardless of the year in which the 

reallocation occurs.  .L  A taxpayer may voluntarily relinquish unused credit amounts.  .M  

Preapproval under this section lapses, the application is void and the amount of the preapproved 

income tax credits do not apply against the dollar limit prescribed by subsection j of this section if, 

within twelve months after preapproval, the renewable energy business fails to provide to the 

department documentation of its expenditure of two hundred fifty thousand dollars in qualifying 

investment or, if the period over which the qualifying investment will be made exceeds twelve 

months, documentation of additional expenditures as required in this subsection for each twelve month 
period.  .N Beginning in 2010, after October 31 of each year, if the department has preapproved the 

maximum calendar year income tax credit amount pursuant to subsection j of this section, the 

department may accept initial applications for the next calendar year, but the preapproval of any 

application pursuant to this subsection shall not be effective before the first business day of the 

following calendar year.  .O When the facility begins operations, a renewable energy business that was 

preapproved for income tax credits under this section shall apply to the department in writing for post 

approval of the credits, submit documentation certifying the total amount and dates of the qualifying 

investments and identifying the fixed capital assets associated with the facility incurred from the date 

of preapproval. From and after December 31, 2009, the department shall provide postapproval to a 

renewable energy business that it has met the eligibility requirements of this section and shall notify 

the department of revenue that the renewable energy business may claim the tax credits pursuant to 
sections 43-1083.01 and 43-1164.01. If the amount of qualifying investment actually spent is less than 

the amount preapproved for income tax credits, the preapproved amount not incurred lapses and does 

not apply against the dollar limit prescribed by subsection j of this section for that year.  .P The 

department of commerce may rescind the business' certification if the business no longer meets the 

terms and conditions required for qualifying for the tax incentives. The department may give special 

consideration, or allow temporary exemption from recapture of tax benefits, in the case of 

extraordinary hardship due to factors beyond the control of the qualifying business.  .Q If the 

department of commerce rescinds an applicant's preapproval under subsection p of this section, it shall 

notify the department of revenue and the county assessor of the action and the conditions of 

noncompliance. If the department of revenue obtains information indicating a possible failure to 

qualify and comply, it shall provide that information to the department of commerce. The department 
of revenue may require the business to file appropriate amended tax returns reflecting any recapture of 

income tax credits under section 43-1083.01 or 43-1164.01.  .R Preapproval and postapproval of a 

business for the purposes of tax incentives under this section do not constitute or imply compliance 

with any other provision of law or any regulatory rule, order, procedure, permit or other measure 

required by law. To maintain qualification for tax incentives under this section, a business must 

separately comply with all environmental, employment and other regulatory measures.  .S For five 

years after postapproval for tax incentives under this section, in any action involving the liquidation of 

the business assets or relocation out of state this state claims the position of a secured creditor of the 

business in the amount of income tax credits the business received pursuant to section 43-1083.01 or 

43-1164.01.  .T Any information gathered from renewable energy business for the purposes of this 

section is considered to be confidential taxpayer information and shall be disclosed only as provided in 

section 42-2003, subsection b, paragraph 12, except that the department shall publish the following 
information in its annual report: .T.1 The name of each renewable energy business and the amount of 

income tax credits preapproved for each qualifying investment.  .T.2 The amount of credits that were 

postapproved with respect to each qualifying investment.  .U The department shall: .U.1 Keep annual 



records of the information provided on applications for renewable energy businesses. These records 

shall reflect a percentage comparison of the annual amount of monies exempted or credited to 

qualifying renewable energy businesses to the estimated amount of monies spent in this state in the 

form of qualifying investments. .U.2 Maintain annual data on growth in this state of renewable energy 

businesses and industry employment and wages.  .U.3 Not later than April 30 of each year, prepare 

and publish a report summarizing the information collected pursuant to this subsection. The 

department shall make copies of the annual report available to the public on request.  .V The 
department of commerce shall adopt rules and prescribe forms and procedures as necessary for the 

purposes of this section. The department of commerce and the department of revenue shall collaborate 

in adopting rules as necessary to avoid duplication and inconsistencies while accomplishing the intent 

and purposes of this section.  .W For the purposes of this section: .W.1 "Capital investment" means 

an expenditure to acquire, lease or improve property that is used in operating a business, including 

land, buildings, machinery and fixtures.  .W.2 "Headquarters" means a principal central 

administrative office where primary headquarters related functions and services are performed, 

including financial, personnel, administrative, legal, planning and similar business functions are 

performed.  .W.3 "Manufacturing" means fabricating, producing or manufacturing raw or prepared 

materials into usable products, imparting new forms, qualities, properties and combinations. 

Manufacturing does not include generating electricity for off-site consumption.  .W.4 "Qualifying 

investment" means investment in land, buildings, machinery and fixtures for expansion of an existing 
facility or establishment of a new facility in this state. Qualifying investment does not include 

relocating an existing facility in this state to another location in this state without additional capital 

investment.  W.5 "Renewable energy operations" are limited to manufacturers of, and headquarters 

for, systems and components that are used or useful in manufacturing renewable energy equipment for 

the generation, storage, testing and research and development, transmission or distribution of 

electricity from renewable resources, including specialized crates necessary to package the renewable 

energy equipment manufactured at the facility. 

 

41-1514.02 Environmental technology assistance; definitions.-- A. The department of commerce 

shall establish and conduct an environmental technology assistance program to promote business and 

economic development by recruiting and expanding companies that manufacture, produce or process 
solar and other renewable energy products or products from recycled materials under the conditions 

prescribed by this section. The department shall: .A.1. Assist qualified environmental technology 

manufacturers, producers or processors in locating or expanding facilities in this state.  A.2.  

Encourage the use of environmental technology products.  .A.3. Encourage the development of an 

environmental technology industry in this state.  B. Until June 30, 1996, the department of commerce 

shall identify and certify to the department of revenue the names and relevant information relating to 

the facilities of qualified environmental technology manufacturers, producers and processors for 

purposes of available tax incentives. The department of commerce may revoke the certification for 

failure to qualify and comply with the terms and conditions prescribed by this section and shall 

immediately notify the department of revenue of a revocation. The department of revenue may also 

revoke the certification if it obtains information indicating a failure to qualify and comply. If the 
department of revenue proposes to revoke the certification of an environmental technology 

manufacturer, producer or processor, it shall afford that person the rights of appeal as provided in title 

42, chapter 1, article 6. The department of commerce shall not certify any new qualified 

environmental technology manufacturers, producers or processors for the purposes of this section after 

June 30, 1996. To obtain and maintain certification, an environmental technology manufacturer, 

producer or processor must: B.1.  Apply to the department of commerce.  B.2. Submit and retain 

copies of all required information including information relating to the actual or projected number of 

employees at qualified environmental technology facilities in this state and the actual or projected 

annual capital investment in those facilities.  B.3. Allow such inspections and audits as are necessary 

to verify the accuracy of the submitted information.  B.4. Upon initial application, submit to the 

department of commerce the information required by section 49-109, subsection B in the manner 

prescribed in section 49-109, subsection C or the information required by section 49-109, subsection 
G, as applicable. The department of commerce shall consider the information submitted pursuant to 

this paragraph in its determination of certification and may deny certification if after consultation with 

the department of environmental quality serious, substantial and continuing violations of federal or 



state environmental laws are found.  C. Within sixty days after receipt of a complete application and 

all information required, as prescribed by the department of commerce, the department of commerce 

shall grant or deny certification and give written notice by certified mail to the applicant. The 

applicant is certified as a qualified environmental technology manufacturer, producer or processor on 

the date the notice of certification is delivered to the applicant.  .D. To qualify for assistance under this 

section, an environmental technology manufacturer, producer or processor must meet the following 

requirements: D.1. A manufacturer, producer or processor that is certified not later than July 1, 1995 
by the department of commerce pursuant to this section, shall not import hazardous waste, as defined 

in section 49-921 as of July 1, 1993, or special waste, as defined in section 49-851 as of July 1, 1993, 

into this state from another state or country. Any other manufacturer, producer or processor that is 

certified by the department of commerce pursuant to this section, after July 1, 1995, shall not as of the 

date of certification import hazardous waste, as defined in section 49-921, and as interpreted by 

federal and state regulations or special waste, as defined in section 49-851, into this state from another 

state or country. This paragraph does not apply to any environmental technology manufacturer, 

producer or processor, or facilities and their subsequent expansions and replacements that, as of July 

1, 1993, hold a storage or treatment facility permit issued by the department of environmental quality 

pursuant to 40 Code of Federal Regulations section 270.10 or has obtained plan approval from the 

department of environmental quality pursuant to section 49-762, that specifically authorizes the 

acceptance of special waste, for an existing or proposed recycling operation, or import hazardous or 
special wastes for recycling purposes.  .D.2. The manufacturer, producer or processor shall locate or 

make an additional capital investment in a facility in this state that: D.2.(a) Is either owned by a 

qualified environmental technology manufacturer, producer or processor, or leased by a qualified 

environmental technology manufacturer, producer or processor for a term of five or more years. 

D.2.(b) Is used predominantly to do any of the following: D.2.(b)(i) Sort, store, prepare, convert, 

fabricate, manufacture or otherwise process finished products consisting of at least ninety per cent 

recycled materials.  D.2.(b)(ii) Prepare, fabricate, manufacture or otherwise process finished products 

that are powered exclusively with solar or other specific renewable energy. .D.2.(b)(iii) Prepare, 

fabricate, manufacture or otherwise process raw material or intermediate product exclusively through 

a hydrometallurgical process where at least eighty-five per cent of the process solution used to 

produce the finished product is recycled on site for additional production. D.2.(b)(iv) Fabricate or 
manufacture finished paper products that consist of at least eighty per cent recycled material. .D.2.(c) 

Costs, or is expected to cost, an aggregate of at least twenty million dollars of new capital investment 

in this state within five years after construction begins or commencement of installation of 

improvements. E. Certification and qualification by an environmental technology manufacturer, 

producer or processor for purposes of this section does not constitute compliance with any provision 

of title 49 or any rule, order, procedure, permit or other regulatory measure required pursuant to title 

49. An environmental technology manufacturer, producer or processor shall comply with all 

applicable environmental requirements of the department of environmental quality separately and 

independently from qualifying for assistance under this section. For purposes of complying with title 

49, all definitions in that title and those adopted in rules pursuant to that title shall be applicable.  .F. 

To qualify for tax incentives the taxpayer shall: F.1. Agree with the department of commerce in 
writing to furnish information relating to the amount of tax benefits the taxpayer receives each year. If 

the taxpayer fails to provide the required information, the department of commerce shall immediately 

revoke the taxpayer's qualification and notify the department of revenue. F.2. Enter into a 

memorandum of understanding with this state through the department of commerce containing 

employment goals. Each year the taxpayer shall report in writing to the department of commerce its 

performance in achieving the goals. The memorandum shall contain provisions that allow: F.2.(a) The 

department of commerce to stop, readjust or recapture all or part of the tax incentives provided to the 

taxpayer on noncompliance with the terms of the memorandum.  F.2.(b) The department of commerce 

to notify the department of revenue of the conditions of noncompliance.  F.2.(c) The department of 

revenue to require the taxpayer to file appropriate amended tax returns reflecting the recapture of the 

tax incentives.  G. A manufacturer, producer or processor who is certified by the department of 

commerce to qualify for assistance under this section shall not have the certification revoked and shall 
not be disqualified because of the adoption after certification of a rule or a federal regulation relating 

to the requirements under subsection D of this section.  H. Retroactive to July 1, 1996, the certification 

of a qualified environmental technology manufacturer, producer or processor may be assigned or 



transferred to one or more successor taxpayers, manufacturers, producers or processors that have 

acquired and continue to operate a facility that was used to meet the qualifications prescribed in 

subsection D of this section and that continues to be used predominantly for the purposes prescribed in 

subsection D, paragraph 2, subdivision (b) of this section.  I. For purposes of this section:  .I.1. 

"Environmental technology" means solar and other renewable energy products or recycled materials.  

.I.2. "Facility" includes a single facility, a combination of facilities, land, improvements, building 

improvements, real and personal property used for environmental protection facilities as defined in 
section 42-14154, property used to generate on-site power or energy and machinery and equipment. 

I.3. "Finished paper product" means a paper item or commodity or one of its components, including 

newsprint, paper napkins, paper towels, corrugated paper and related cellulosic products, that contains 

not more than ten per cent noncellulosic material such as laminates, binders or saturants, that has 

economic value to a consumer or purchaser and that is ready to be used with or without further 

altering its form. .I.4. "Finished product" means a marketable product or component of a product that 

has economic value to a consumer or purchaser and that is ready to be used with or without further 

altering its form. I.5. "Hydrometallurgical processing" includes facilities used exclusively for solvent 

extraction electrowinning, hydrometallurgical recovery, precipitation and refining, but does not 

include smelters, open pit and underground mines, and concentrator processes.  I.6. "Machinery and 

equipment" means machinery and equipment that are directly or indirectly used to do any of the 

following: I.6.(a) Sort, store, prepare, convert, fabricate, manufacture or otherwise process finished 
products consisting of at least ninety per cent recycled materials, including all machinery and 

equipment designed and used for environmental protection on site as well as all machinery and 

equipment used to generate power or energy for use on site. I.6.(b) Prepare, fabricate, manufacture or 

otherwise process finished products that are powered exclusively with solar or other specific 

renewable energy. .I.6.(c) Prepare, fabricate, manufacture or otherwise process raw material or 

intermediate product exclusively through a hydrometallurgical process where at least eighty-five per 

cent of the process solution used to produce the finished product is recycled on site for additional 

production. I.6.(d) Fabricate or manufacture finished paper products that consist of at least eighty per 

cent recycled materials, including all machinery and equipment that is designed and used for 

environmental protection on site and machinery and equipment that is used to generate power or 

energy for use on site. I.7. "Process solution" means solution that is required throughout the 
hydrometallurgical process and from which the finished product is extracted. I.8. "Qualified 

environmental technology manufacturer, producer or processor" or "qualified environmental 

technology facility" means an entity that for purposes of titles 42 and 43 meets the qualifications 

prescribed in subsection D of this section and is certified by the department of commerce pursuant to 

subsection B of this section. I.9. "Recycled materials" means materials that have been separated, 

recovered or diverted from the solid waste stream and processed and returned to the economic stream 

in the form of raw materials or finished products. Recycled materials include work in process by the 

environmental technology manufacturing, producing or processing company that is composed of at 

least ninety per cent recycled materials and that will be further processed into a finished product. I.10.  

"Renewable energy" means energy that is supplied from sources that are continuallyreplenished from 

the sun, the earth or the waste stream, including hydroelectric, solar-thermal, photovoltaic, biomass, 
wind and geothermal processes. I.11. "Solid waste" means any garbage, trash, rubbish, refuse, sludge 

from a waste treatment plant, water supply treatment plant or pollution control facility and other 

discarded material, including solid, liquid, semisolid or contained gaseous material resulting from 

industrial, agricultural, silvicultural and commercial operations and from community activities, but not 

including domestic sewage or hazardous waste unless such waste is received by an environmental 

technology manufacturer, producer or processor that holds a storage facility permit issued by the 

department of environmental quality pursuant to 40 Code of Federal Regulations section 270.10 as of 

July 1, 1993. 

 

41-1516 Healthy forest enterprise incentives; definitions --a. The department of commerce shall 

identify and certify to the department of revenue the names and relevant information relating to 

qualified businesses for the purposes of available tax incentives for economic enterprises that promote 
forest health in this state.  1. Implement a program to encourage counties, cities and towns to provide 

local incentives to economic enterprises that promote forest health in this state.  2. Identify and certify 

to the department of revenue the names of and relevant information relating to qualified businesses for 



the purposes of available state tax incentives for economic enterprises that promote forest health in 

this state. b. To qualify for state tax incentives pursuant to this section, a business: 1. Must be 

primarily engaged in a qualifying project. the business shall submit to the department of commerce 

evidence that it is engaged in a qualifying project as follows: (a) The business operation must enhance 

or sustain forest health, sustain or recover watershed or improve public safety.  (b) If the qualifying 

forest product is on federal land, the business shall submit a letter from the federal agency 

administering the land, or official records or documents produced in connection with the project, 
stating that the business is primarily engaged in the business of harvesting or initial processing of 

qualifying forest products for commercial use as follows: (i) At least seventy per cent of the harvested 

or processed products, measured by weight, must be qualifying forest products.  (ii) At least seventy-

five per cent of the qualifying forest products, measured by weight, must be harvested from sources in 

this state. (c) If the qualifying forest product is not on federal land, the business shall submit a letter 

from the state forester stating that the business is primarily engaged in the business of harvesting or 

initial processing of qualifying forest products for commercial use as follows: (i) At least seventy per 

cent of the harvested or processed products must be qualifying forest products. (ii) At least seventy-

five per cent of the harvested or processed products must be from areas in this state. (d) If the business 

is engaged in transporting qualifying forest products, it must submit a letter from the state forester or 

United States forest service, or official records or documents produced in connection with the project, 

stating that all of the qualifying forest products it transports are harvested from areas in this state. in 
addition, the business must submit evidence to the department of commerce that at least seventy-five 

per cent of the mileage traveled by its units each year are for transporting qualifying forest products 

from or to qualifying projects described in subdivision (b) or (c) of this paragraph, unless a lower 

mileage is due to forest closures or weather conditions that are beyond the control of the business.  2. 

Must employ at least three permanent full-time employees.  3. Must agree to: (a) Furnish to the 

department of commerce information relating to the amount of state tax benefits that the business 

receives each year.  (b) The disclosure of the amount of state tax benefits received each year in 

composite form, without specific identification of the taxpayer.  4. Must enter into a memorandum of 

understanding with the department of commerce containing: (a) Employment goals. Each year the 

business must report in writing to the department of commerce its performance in achieving the goals.  

(b) A commitment to continue in business and use the qualifying equipment primarily on qualifying 
projects in this state as described in paragraph 1 of this subsection, other than for reasons beyond the 

control of the business. The department of commerce shall consult with the department of revenue in 

designing the memorandum of understanding to incorporate the legal qualifications for the available 

tax incentives and shall include the requirement that any qualifying equipment that is purchased or 

leased free of transaction privilege or use tax must continue to be used in this state for the term of the 

memorandum of understanding or the duration of its operational life, whichever is shorter.  (c) 

Provisions considered necessary by the department of commerce to ensure the competency and 

responsibility of businesses that qualify under this section, including registration or other accreditation 

with trade and professional organizations and compliance with best management and operational 

practices used by governmental agencies in awarding forestry contracts.  (d) The authorization for the 

department of commerce to terminate, adjust or recapture all or part of the tax benefits provided to the 
business on noncompliance with the law, noncompliance with the terms of the memorandum or 

violation of the terms of any contracts with the federal or state government relating to the qualifying 

project. The department of commerce shall notify the department of revenue of the conditions of 

noncompliance. The department of revenue may also terminate the certification if it obtains 

information indicating a failure to qualify and comply. The department of revenue may require the 

business to file appropriate amended tax returns or to file appropriate use tax returns reflecting the 

recapture of the direct or indirect tax benefits.  5. Must submit a copy of the certification to the 

department of revenue for approval before using the certification for purposes of any tax incentive. 

The department of revenue shall review and approve the certification in a timely manner if the 

business is in good standing with the department and is not delinquent in the payment of any tax 

collected by the department. A failure to approve or deny the certification within sixty days after the 

date the business submits it to the department constitutes approval of the certification.  C. For the 
purposes of section 42-5075, subsection B, paragraph 19, the department of commerce shall certify 

prime contractors that contract for the construction of any building, or other structure, project, 

development or improvement owned by a qualified business for purposes of a qualifying project 



described in subsection b, paragraph 1 of this section.  D. To obtain and maintain certification under 

this section, a business must: 1. Apply to the department of commerce.  2. Submit and retain copies of 

all required information, including information relating to the actual or projected number of 

employees in this state.  3. Allow inspections and audits to verify the qualification and accuracy of 

information submitted to the department of commerce.  E. Certification under this section is valid for 

twelve calendar months from the date of issuance. A business must apply for recertification at least 

thirty days before the current certification expires. The application for recertification shall be in a form 
prescribed by the department of commerce and shall confirm that the business is continuing in a 

qualifying project and is in compliance with all requirements prescribed for certification.  F. Within 

sixty days after receiving a complete and correct application and all required information as prescribed 

by this section, the department of commerce shall grant or deny certification and give written notice 

by certified mail to the applicant. The applicant is certified as a qualified business on the date the 

notice of certification is delivered to the applicant. A failure to respond within sixty days after 

receiving a complete and correct application constitutes approval of the application.  G. The 

certification shall state an effective date with respect to each authorized tax incentive which, in each 

case, must be at the start of a taxable year or taxable period.  H. On or before March 1 of each year, 

each qualifying business shall make a report to the department of commerce on all business activity in 

the preceding calendar year. Business information contained in the reports is confidential and shall not 

be disclosed to the public except as provided by this section and except that a copy of the report shall 
be transmitted to the department of revenue. The report shall be in a form prescribed by the 

department of commerce and include: 1. Information prescribed by the department of commerce with 

respect to both qualifying projects and other projects and business activity that do not qualify for 

purposes of this section. 2. Employment information necessary to confirm eligibility for income tax 

credits as prescribed by sections 43-1076 and 43-1162.  I. For purposes of administering and ensuring 

compliance with this section, agents of the department of commerce may enter, and a qualified 

business shall allow access to, a qualifying project site at reasonable times and on reasonable notice to: 

1. Inspect the facilities at the site. 2. Obtain factual data and records pertinent to and required by law 

to be kept for purposes of tax incentives. 3. Otherwise ascertain compliance with law and the terms of 

the memorandum of understanding. J. The department of commerce shall revoke the business' 

certification and notify the department of revenue and county assessor if either: 1. Within thirty days 
after a formal request from the department of commerce or the department of revenue the business 

fails or refuses to provide the information or access for inspections required by this section. 2. The 

business no longer meets the terms and conditions required for qualification for the applicable tax 

incentives. K. For the purposes of this section: 1. "Forest health" means the degree to which the 

integrity of the forest is sustained, including reducing the risk of catastrophic wildfire and destructive 

insect infestation, benefiting wildland habitats, watersheds and communities. 2. "Harvesting" means 

all operations relating to felling or otherwise removing trees and other forest plant growth and 

preparing them for transport for subsequent processing. 3. "Initial processing" means: (a) The first 

change, after harvest, in the physical structure of qualifying forest products removed from a qualifying 

project into a marketable commercial product or component of a product that has commercial value to 

a consumer or purchaser and that is ready to be used with or without further altering its form.  (b) 
Burning qualifying forest products in the process of commercial electrical generation or commercial 

thermal energy production for heating or cooling, regardless of the physical structure of the forest 

product before burning. 4. "Qualifying equipment" means equipment used directly in the harvesting or 

initial processing of qualifying forest products removed from a qualifying project. Qualifying 

equipment does not include self-propelled vehicles required to be licensed by this state, but may 

include other licensed vehicles as provided by this paragraph. qualifying equipment includes: (a) 

Forest thinning and residue removal equipment, including mulching and masticating equipment, feller-

bunchers, skidders, log loaders, portable chippers and grinders, slash bundlers, delimbers, log trailers, 

chip trailers and other trailers that are uniquely designed for handling forest products and that are 

licensed for operation on public highways. (b) Forest residue receiving and handling equipment, 

including truck dumpers, log unloaders, scales, log decking facilities and equipment and chip pile 

facilities.  (c) Sorting and processing equipment, including portable and stationary log loaders, front 
end loaders, fork lifts and cranes, chippers and grinders, screens, decks and debarkers, saws and 

sawmill equipment, firewood processing, wood residue baling and bagging equipment, kilns, planing 

and molding equipment and laminating and joining equipment.  (d) Forest waste and residue disposal 



and processing equipment, including: (i) Processing and sizing equipment, hogs, chippers, screens, 

pelletizers and wood splitters. (ii) Transporting and handling equipment, including loaders, conveyors, 

blowers, receiving hoppers, truck dumpers and dozers. (iii) Waste use equipment, including fuel feed, 

storage bins, boilers and combustors. (iv) Waste project use equipment, including generators, 

switchgear and substations and on-site distribution systems. (v) Generated waste disposal equipment, 

including ash silos and wastewater treatment and disposal equipment. (vi) Shop and maintenance 

equipment and major spares having a value of more than five thousand dollars each.  5. "Qualifying 
forest products" means dead standing and fallen timber, and forest thinnings associated with the 

harvest of small diameter timber, slash, wood chips, peelings, brush and other woody vegetation, 

removed from federal, state and other public forest land and from private forest land. 6. "Qualifying 

project" means harvesting, transporting or the initial processing of qualifying forest products as 

required for certification pursuant to this section. 

 

41-1517 Motion picture production tax incentives; duties; definitions.ðA From and after 

December 31, 2005 through December 31, 2010, the department of commerce shall qualify motion 

picture production companies that produce one or more motion pictures in this state for motion picture 

production tax incentives, subject to the following requirements and conditions: A.1 Except as 

provided in subsection K of this section, a motion picture production company must spend at least two 

hundred fifty thousand dollars toward production costs in this state producing each motion picture.  
.A.2 For the purpose of this section, production costs are limited to and subject to the following 

conditions: A.2(a) Salaries and other compensation for talent, management and labor paid to residents 

of this state, as defined by section 43-104. A.2(b) A story and scenario to be used for a motion picture. 

.A.2(c) Set construction and operations, wardrobe, props, accessories and related services in this state. 

Expenses paid for construction contracts are limited to contractors who are licensed under title 32, 

chapter 10. .A.2(d) Photography, sound synchronization, lighting and related costs incurred in this 

state. A.2(e) Editing and related services performed in this state. A.2(f) Rental of facilities and 

equipment in this state. A.2(g) Catered food, drink and condiment purchased in this state. A.2(h) Other 

direct in-state costs of producing the motion picture, pursuant to rules adopted by the department of 

revenue that follow generally accepted accounting standards for the motion picture industry. A.2(i)  

Payments for penalties and fines do not qualify as production costs. A.2(j) Expenses incurred before 
the date of notice of preapproval under subsection D of this section do not qualify as production costs. 

A.3  A motion picture production company or its authorized payroll service company must employ 

residents of this state in its production activities as follows:A.3(a) In 2006, at least twenty-five per 

cent of full-time employees working in this state must be residents of this state. A.3(b) In 2007, at 

least thirty-five per cent of full-time employees working in this state must be residents of this state. 

A.3(c) In 2008 and every subsequent taxable year, at least fifty per cent of full-time employees 

working in this state must be residents of this state. A.4 A motion picture production company must 

submit a completed application pursuant to subsection C of this section. An application is complete on 

receipt of all requested information. A.5  A motion picture production company must include in the 

credits for each motion picture, other than a commercial advertisement or music video, an 

acknowledgement that the production was filmed in Arizona. .B  Only a motion picture production 
company that demonstrates that it has the lawful right to produce a particular production may apply 

for qualification under this section with respect to that production. C A motion picture production 

company initially applying for qualification under this section must report the following to the 

department of commerce on a form and in a manner prescribed by the department, with the 

cooperation of the department of revenue: C.1 The name, address, telephone number and WEBSITE 

of the motion picture production company. C.2 The name and address of an individual who will 

maintain records of expenditures in this state. .C.3 The projected first preproduction date and last 

production date in this state. C.4 The production office address and office telephone number in this 

state. C.5  The estimated total budget of the production. C.6 The estimated total expenditures in this 

state. C.7 The estimated total percentage of the production taking place in this state. C.8 The estimated 

level of employment of residents of this state in the cast and crew. .C.9 A script, including a synopsis, 

the proposed director and a preliminary list of the cast and producer, except that, with respect to a 
television series, other than a pilot production, in lieu of a script the applicant must include: C.9(a)A 

synopsis of the general nature of the series. C.9(b) A description of the characters and the intended 

nature of their interaction with each other. .C.9(c) A description of the locations. C.9(d) A description 



of the sets. C.9(e) The intended distribution or broadcast medium with specific television channels, if 

known. .C.10 An affirmation signed by any person who will be credited on screen as the producer or 

producers of the motion picture, not including the executive producers, associate producers, assistant 

producers or line producers, that: C.10(a) The motion picture production company agrees to furnish 

records of expenditures in this state to the department of revenue on request. C.10(b) Any items 

purchased with a CERTIFICATE issued under section 42-5009, subsection H are intended for use by 

the applicant directly in motion picture production. D The department of commerce shall review all 
applications within thirty days after submission of a complete application pursuant to subsection C of 

this section to determine whether the motion picture production company satisfies all of the criteria 

provided in subsection A of this section and shall establish the process by which the department 

qualifies and preapproves a company for motion picture production tax incentives. This process shall 

preapprove a company for motion picture production tax incentives based on priority placement 

established by the date that such motion picture production company filed its initial application for 

qualification with the department.  E The department of commerce may conduct a site visit to verify 

that production has begun. Within ninety days after the department preapproves the company's initial 

application, the company must submit notice to the department that production has begun and provide 

at least one of the following: E.1 A copy of a contract, loan out agreement or deal memo with a 

cameraman and crew. E.2 A copy of the crew call sheet for the first day of production. E.3 Evidence 

that residents of this state have been paid a total of at least five thousand dollars for work on the 
preapproved motion picture. E.4 A copy of a contract or agreement directly attributable to the 

preapproved motion picture. F Preapproval by the department of commerce under subsection D of this 

section lapses, the application is void and the amount of the preapproved incentives does not apply 

against the dollar limit prescribed by subsection J of this section if, within ninety days after the 

department preapproves the company, the company fails to provide documentation of either: F.1 Its 

expenditure in this state of the lesser of: F.1(a) Ten per cent of the estimated total state budget of the 

production. F.1(b) Two hundred fifty thousand dollars. F.2  A completion bond, equal to the estimated 

total budget of the production, for the production of the motion picture for which the company was 

preapproved. For the purposes of this paragraph, "completion bond" means an executed written 

contract, issued by an insurance company with an insurance industry rating of B+ or better by A.M. 

Best company guarantying to the financiers of the project that it will be completed according to the 
terms of the preapproved application submitted by the production company in its application. G The 

preapproved amount applies against the dollar limit prescribed by subsection J of this section for the 

year in which the application was submitted regardless of whether the initial preapproval period 

extends into the following year or years. Before the expiration of the initial preapproval or 

requalification period, a company may voluntarily relinquish unused credit amounts. H  The 

department of commerce shall reallocate the amount of credits that is voluntarily relinquished under 

subsection G of this section, that lapses under subsection F of this section or that LAPSES under 

subsection O of this section. The reallocation shall be to other motion picture production companies 

that applied in the original credit year based on priority placement. The amount of the reallocated 

credits shall continue to apply against the dollar limit of the original credit year regardless of the year 

in which the reallocation occurs. If for any year an unused balance occurs in the income tax credits 
authorized under the dollar limit prescribed by subsection J of this section: H.1 The balance shall be 

allocated to motion picture production companies that successfully appeal the denial of approval under 

this section or section 41-1517.01. Any amount of income tax credits due to successful appeals that 

are not paid from an unused balance in any year shall be paid against the dollar limit allowed by 

subsection J of this section in the following year. H.2 Any remaining unused balance shall be 

reallocated for the purposes of this section in the following year. I Beginning with the tax credits 

allocated for 2006 pursuant to subsection J of this section, an approved credit offsets tax liability for 

the taxable year for which the credit was originally allocated or any subsequent taxable year within the 

applicable carryforward period pursuant to section 43-1075, subsection G or section 43-1163, 

subsection G. The credits must be claimed on a timely filed original income tax return, including 

extensions. J Subject to the requirements of section 41-1517.01 and subsections K and U of this 

section, the department of commerce shall not preapprove income tax credits exceeding a total of: J.1 
Thirty million dollars for 2006. J.2 Forty million dollars for 2007. J.3 Fifty million dollars for 2008. 

J.4 Sixty million dollars for 2009. J.5  From and after December 31, 2009, seventy million dollars for 

a single year. J.6 Five million dollars for an individual motion picture application in 2007. J.7 Seven 



million dollars for an individual motion picture application in 2008. J.8 Eight million dollars for an 

individual motion picture application in 2009. J.9  From and after December 31, 2009, nine million 

dollars for an individual motion picture application. .K Beginning in 2008, the following provisions 

apply with respect to commercial advertisement and music video production: K.1 Five per cent of the 

maximum dollar amount of income tax credits prescribed for any year by subsection J of this section is 

reserved for use with respect to commercial advertisement and music video production. K.2 A 

commercial advertisement or music video production company may apply for qualification under 
subsection C of this section before the company reaches the minimum expenditure threshold 

requirements of subsection A, paragraph 1 of this section. K.3 In lieu of a script under subsection C, 

paragraph 9 of this section, the applicant must submit a synopsis or storyboard that: K.3(a) Identifies 

the product, service, person or event for a commercial advertisement or the artist and song for a music 

video.K.3(b) Describes the general content or message to be conveyed. K.3(c) Describes the location 

or locations. K.3(d) Describes the sets. K.3(e) Describes the intended distribution or medium and 

specific channels, if known. K.4 The department must review the completed application within fifteen 

business days. K.5 Expenses incurred before the date of submission of a completed application under 

subsection C of this section do not qualify as production costs. K.6 The department shall allocate the 

income tax credit incentives based on priority placement established by the date that the company files 

its application and based on the percentage of estimated total expenditures in this state allowed as a 

credit under section 43-1075 or 43-1163. K.7 Within sixty days after applying with the department 
under subsection C of this section, a company that is preapproved for a specific production must notify 

and provide documentation of expenditures to the department of the total amount of eligible 

production costs associated with the production. K.8 The company is not eligible for income tax credit 

incentives until the company's eligible production expenditures reach two hundred fifty thousand 

dollars in a period of twelve consecutive months. When the company reaches that threshold, the 

company may apply to the department for approval of the income tax credit incentives pursuant to 

subsection O of this section. Applications for approval of income tax credit incentives may not be 

submitted by the same company more frequently than once a calendar month. K.9  Notwithstanding 

any other provision of this section, the department of commerce shall adopt rules and prescribe forms 

and procedures as necessary for the purposes of this subsection. L Except for applications with respect 

to commercial advertisement and music video production under subsection K of this section, after 
October 31 of each year, if the department has preapproved the maximum calendar year tax credit 

amount pursuant to subsection J of this section, the department may accept initial applications for the 

next calendar year. The preapproval of any application pursuant to this subsection shall not be 

effective prior to the first business day of the following calendar year. The department may accept 

initial applications with respect to commercial advertisement and music video production under 

subsection K of this section only during the calendar year in which the credits would be allotted. M 

Subject to subsection O of this section, the department of commerce shall deny an application 

submitted on completion of the production pursuant to subsection O of this section if it determines 

that: M.1 The motion picture production company does not meet all of the established criteria 

provided in subsection A of this section. M.2 The production would constitute an obscene motion 

picture film or obscene pictorial publication under title 12, chapter 7, article 1.1. M.3 The production 
depicts sexual activity as defined in title 13, chapter 35. M.4 The production would constitute sexual 

exploitation of a minor or commercial sexual exploitation of a minor under title 13, chapter 35.1. N 

On a determination by the department of commerce that a motion picture production company 

qualifies for motion picture production tax incentives, the department shall issue the company a 

written letter of qualification and transmit a copy of the letter to the department of revenue. Beginning 

from and after December 31, 2007, a letter of qualification is effective for twenty-four consecutive 

months as stated in the letter. O Upon completion of the motion picture production, a motion picture 

production company that qualifies for the motion picture tax incentives shall apply to the department 

in writing for approval of income tax credits, submit a viewable copy of the motion picture, except as 

provided in subsection p of this section, and certify the total amount of eligible production costs 

associated with the project incurred from and after December 31, 2005. From and after June 30, 2006, 

the department shall provide approval to a motion picture production company that it has met the 
eligibility requirements of this section and shall notify the department of revenue that the motion 

picture production company may claim the tax credits pursuant to sections 43-1075 and 43-1163. If 

the eligible production costs actually spent are less than the amount preapproved for income tax 



credits, the preapproved amount not incurred lapses and does not apply against the dollar limit 

prescribed by subsection J of this section for that year. .P A motion picture production company may 

apply for postapproval of the production before a viewable copy of the production under subsection o 

of this section is available. To do so, the company must submit with its application a letter of credit, 

payable to the department of revenue, providing that within two business days after the issuer receives 

a written determination from the department of commerce that the production fails to qualify for the 

tax credits the issuer will pay to the department of revenue the full face value of the income tax credits 
in the application. If the department of revenue draws on the letter of credit, the monies shall be 

transferred to and held in an interest bearing account pending the final outcome of an appeal, if any. 

The letter of credit may be released on the determination by the department of commerce that the 

completed production qualifies for the tax credits. Q If a preapproved motion picture production 

company fails to undertake production, as described in subsection F of this section, and also fails to 

voluntarily relinquish the unused credit amounts for reallocation by the department as provided by 

subsection G of this section within the ninety-day period, the company and all persons signing the 

application for preapproval are disqualified from receiving, or participating in any motion picture 

production company that applies for or receives, tax incentives pursuant to this section for three years 

after the original application. R The department of commerce, with the cooperation of the department 

of revenue, shall adopt rules and publish and prescribe forms and procedures as necessary to effectuate 

the purposes of this section. S Any information gathered from motion picture production companies 
for the purposes of this section, or applicants for infrastructure incentives for the purposes of section 

41-1517.01, shall be considered confidential taxpayer information and shall be disclosed only as 

provided in section 42-2003, subsection B, paragraph 12, except that the department shall publish the 

following information in its annual report: S.1 The name of each motion picture production company 

and infrastructure applicant and the amount of income tax credits preapproved for each production and 

infrastructure project. S.2 The amount of credits approved with respect to each production. T The 

department of commerce shall: T.1 Keep annual records of the information provided on applications 

for motion picture production tax incentives. These records shall reflect a percentage comparison of 

the annual amount of monies exempted or credited to qualifying motion picture production companies 

to the estimated amount of monies spent on in-state production costs by motion picture production 

companies. .T.2 Maintain annual data on growth in Arizona-based motion picture industry companies 
and motion picture industry employment and wages. T.3 Not later than April 30 of each year, prepare 

and publish a report summarizing the information collected pursuant to this subsection. The 

department shall make copies of the annual report available to the public on request. .U Subject to 

annual legislative authorization, the amount of three hundred thirty seven thousand seven hundred 

dollars from the dollar amount of income tax credits under subsection J of this section is allocated 

each year to the department of commerce for up to six full-time equivalent positions dedicated solely 

for the purposes of this section and section 41-1517.01. If the income tax credits terminate pursuant to 

subsection A of this section and section 41-1517.01, subsection A, the authorization under this 

subsection and any positions dedicated for those purposes also terminate. V For the purposes of this 

section: V.1 "Commercial advertisement" means an advertising message designed for delivery through 

either: V.1(a) A motion picture film or video medium to attract the attention of consumers or influence 
consumers' feelings toward a particular product, service, event or cause. .V.1(b) Still photography that 

is used in national or international print media to attract the attention of consumers or influence 

consumers' feelings toward a particular product, service event or cause.V.2 "Motion picture" means a 

single medium or multimedia program, including a commercial advertisement, music video or 

television series, that: V.2(a) Is created by production activities conducted in whole or in part in this 

state. V.2(b) Can be viewed or reproduced. V.2(c) Is intended for commercial distribution or licensing 

in the delivery medium used. Motion picture does not include any production featuring actual news, 

current events, weather, locally produced and locally broadcast television productions, financial 

market reports, concerts, Internet broadcasts, talk shows and interviews, game shows, sporting events, 

award or other gala events, a production whose sole purpose is fund-raising, a production used for 

corporate or organizational training or in-house corporate advertising or other similar production 

activities. V.3 "Motion picture production company" or "production company" means any person 
primarily engaged in the business of producing motion pictures and that has a physical business office 

and bank account in this state. V.4 "Motion picture production tax incentives" means the tax 

deductions for transaction privilege and use taxes listed in section 42-5009, subsection H and the 



credit against income taxes provided under section 43-1075 or 43-1163. .V.5 "Music video" means a 

filmed or videotaped rendition of a song or songs, portraying musicians performing the song or other 

visual images set to the lyrics of the song. V.6 "Television series" means a group of productions that is 

created or adapted for television broadcast with a common series title, that is related to each other in 

subject or theme, that is produced seasonally for appearing at scheduled intervals, but subject to 

discretionary programming and scheduling decisions, and with or without a predetermined number of 

episodes. Television series includes a pilot. 

 

41-1517.0 1Motion picture infrastructure tax incentives; definitions--A. From and after October 

31, 2007 through December 31, 2010, the department of commerce shall certify motion picture 

infrastructure projects in this state for the purpose of tax credits under section 43-1075.01 or 43-

1163.01. To qualify for certification: A.1. A person must apply to the department. The applicant must 

be the person who will own and operate the infrastructure project and may be a motion picture 

production company, as defined in section 41-1517. The application must include: A.1.(A) The 

applicant's name and contact information. A.1.(B) A detailed description of the project. A.1.(C)A 

preliminary budget. A.1.(D) An outline of how the project meets the requirements of this section. 

A.1.(E) The projected start and completion dates. A.1.(F) The name and contact information for the 

prime contractor, if known. A.1.(G) A copy of the construction contract, if available.  .A.1.(H) An 

affirmation signed by an executive representing the applicant that: A.1.(H)(I)The applicant agrees to 
furnish records of expenditures on infrastructure projects in this state to the department of commerce 

on request. A.1.(H)(II)Any items included in its base investment are intended for use by the applicant 

directly in the infrastructure project. A.2. If the application is for a soundstage, after the date the 

department of commerce approves the application under subsection B of this section, the applicant 

must spend at least: .A.2.(A) Two hundred fifty thousand dollars in this state directly on project 

expenses within ninety days.  A.2.(B) An additional one million dollars in this state directly on project 

expenses within twelve months. A.2.(C) A total of at least five million dollars in this state directly on 

project expenses within thirty-six months. .A.3. If the application is for support and augmentation 

facilities, after the date the department of commerce approves the application under subsection B of 

this section, the applicant must spend at least: A.3.(A) Two hundred fifty thousand dollars in this state 

directly on project expenses within ninety days. A.3.(B) A total of at least one million dollars in this 
state directly on project expenses within thirty-six months. .B. Within thirty days after submission, the 

department of commerce shall review each complete application to determine whether the applicant 

satisfies all of the criteria required by this section. The department may conduct a site visit as part of 

the review process. This process shall approve an applicant for tax credits under this section based on: 

B.1. Priority placement for credits under this section established by the date the applicant filed its 

initial application under subsection a of this section. B.2. The availability of tax credit amounts under 

the dollar limits prescribed by subsection C of this section. .C. Subject to the limits prescribed in 

section 41-1517, subsection J, the department of commerce shall not certify income tax credits under 

this section, computed as fifteen per cent of the total base investment, exceeding a total of: .C.1. Five 

million dollars for soundstage projects initially certified in 2008. C.2. If no soundstage project was 

initially certified in 2008, five million dollars for soundstage projects initially certified in 2009. C.3. If 
at least one soundstage project was initially certified in 2008: C.3.(A) Five million dollars for 

soundstage projects initially certified in 2009. C.3.(B) Seven million dollars for support and 

augmentation facilities initially certified in 2009 that are associated with certified soundstage projects. 

.C.4. If no soundstage project was initially certified in 2008 or 2009, five million dollars for 

soundstage projects initially certified in 2010. C.5. If only one soundstage project was initially 

certified in 2008 or 2009: C.5.(A) Five million dollars for soundstage projects initially certified in 

2010. C.5.(B) Nine million dollars for support and augmentation facilities initially certified in 2010 

that are associated with the certified soundstage project. C.6. If more than one soundstage project was 

initially certified in 2008 or 2009, or both: C.6.(A) Five million dollars for soundstage projects 

initially certified in 2010. C.6.(B) Nine million dollars for support and augmentation facilities initially 

certified in 2010 that are associated with certified soundstage projects. .C.7. Three million dollars for a 

support and augmentation facilities project. D. After October 31 of each year, if the department has 
preapproved the maximum dollar amount of income tax credits under subsection C of this section for 

the calendar year, the department may accept initial applications for the next calendar year. The 

preapproval of any application pursuant to this subsection is not effective before the first business day 



of the following calendar year. .E. Preapproval by the department of commerce under subsection B of 

this section lapses, the application is void and the amount of the preapproved incentives does not apply 

against the dollar limit prescribed by subsection C of this section if: E.1. Within ninety days after the 

department preapproves the company, the company fails to provide documentation of: E.1.(A)  

Its expenditure in this state of the lesser of: .E.1.(A)(I) Ten per cent of the estimated total base 

investment amount. .E.1.(A)(II) Two hundred fifty thousand dollars. .E.1.(B) A surety bond equal to 

the estimated total base investment amount for which the company was preapproved. 
E.2. For soundstage projects, within one year after the department preapproves the company, the 

company fails to provide documentation of: E.2.(A) Total expenditure in this state of one million two 

hundred fifty thousand dollars. E.2.(B) A surety bond equal to the estimated total base investment 

amount for which the company was preapproved. F. On completion of the motion picture 

infrastructure project, an applicant that has been preapproved for income tax credits must apply to the 

department in writing for approval of the total base investment in the project. If the applicant has met 

the eligibility requirements of this section, the department shall: .F.1. Approve the total base 

investment amount, but the calculated income tax credit shall not exceed the preapproved amount 

under this section. F.2. Notify the department of revenue that the applicant may claim the income tax 

credits pursuant to section 43-1075.01 or 43-1163.01 in the amount determined under paragraph 1 of 

this subsection. G. The company and all persons signing the application for preapproval may be 

disqualified from receiving future tax credits pursuant to this section if, within eighteen months after 
the date of postapproval under subsection F of this section, the applicant fails to submit a report to the 

department that includes: G.1. A list of activities and productions conducted at the project in the 

twelve months following postapproval. G.2. The amount of any additional capital investment. G.3. 

Any changes to or improvements made to the project since the date of postapproval. H. Within sixty 

months after postapproval under subsection f of this section, if the department of commerce 

determines that a person that received a tax credit pursuant to this section failed to comply with any of 

the requirements prescribed by this section, the department shall terminate, adjust or recapture all or 

part of the tax credit. The department of commerce shall notify the department of revenue of the 

conditions of noncompliance. The department of revenue may also terminate the approval of the credit 

if it obtains information indicating a failure to qualify and comply. The department of revenue may 

require the person to: H.1. File appropriate amended tax returns reflecting the recapture of the amount 
of the tax credit actually applied to reduce state income tax liability. .H.2. Pay a penalty of four and 

one-half per cent of the amount of the applied credit per month elapsing from the date the penalty is 

assessed until it is paid, except that the total penalty shall not exceed twenty-five per cent of the full 

amount of the credit. I. The department of commerce, with the cooperation of the department of 

revenue, shall adopt rules and publish and prescribe forms and procedures as necessary to effectuate 

the purposes of this section. .J. Any information gathered from applicants for the purposes of this 

section is considered to be confidential taxpayer information and shall be disclosed only as provided in 

section 41-1517, subsection S and section 42-2003, subsection B, paragraph 12. K For the purposes of 

this section: K.1. "Base investment" means the budget for the infrastructure project. K.2. "Motion 

picture" has the same meaning as defined in section 41-1517. .K.3. "Motion picture infrastructure 

project", "infrastructure project" and "project": K.3.(A) Means soundstages and support and 
augmentation facilities that are constructed in this state and primarily used for motion picture 

production. K.3.(B) Does not include motion picture theaters and other commercial exhibition 

facilities. .K.4. "Soundstage" means a permanent facility in this state of one or more sets or stages 

used primarily for staging and filming motion pictures and any land, permanent buildings or capital 

equipment that is in or adjacent to, and is necessary for the operation of, a soundstage. .K.5. "Support 

and augmentation facilities" means permanent facilities in this state that are used to complement 

motion picture production needs and complement the motion picture production. .K.6. "surety bond" 

means an executed written contract, issued by an insurance company with an insurance industry rating 

of B+ or better by A.M. Best Company guarantying to the financiers of the project that it will be 

completed according to the terms of the preapproved application submitted by the production 

company in its application. 

 
41-1518Capital investment incentives; evaluation; certification; definitions--A.  

Beginning July 1, 2006, the department of commerce shall receive and evaluate applications that are 

submitted by qualified investors to receive a tax credit pursuant to section 43-1074.02 for qualified 



investments made in a qualified small business and certify to the department of revenue the names, 

amounts and other relevant information relating to the applicants. B. To be eligible for a tax credit 

pursuant to this section and section 43-1074.02, a qualified investor shall file an application with the 

department of commerce within thirty days after making a qualified investment. The application, on a 

form prescribed by the department of commerce, shall include: B.1. The name, address and federal 

income tax identification number of the applicant. B.2. The name and federal employer identification 

number of the qualified small business that received a qualified investment made by the applicant. 
B.3. The date the qualified investment was made. B.4. Any additional information that the department 

of commerce requires. C. As part of the application, the applicant and the qualified small business that 

receives the investment shall each provide written authorization pursuant to section 42-2003 

designating the department of commerce as eligible to receive tax information from the department of 

revenue for the purpose of determining if any misrepresentations exist on the application. The 

authorization shall limit disclosure to income tax information for the latest two years for which returns 

were filed with the department of revenue preceding the date the application is filed and for all tax 

years through the year in which the investment was made for which a return was not filed as of the 

date of the application. The applicant shall also provide in the written authorization income tax 

information for all tax years in which the applicant could claim or carry forward the credit pursuant to 

this section, but limited to the tax years in which the applicant actually claims a credit or carries 

forward a credit on a return filed with the department of revenue. An applicant who has an individual 
ownership interest as a co-owner of a business who may be entitled to a pro rata share of the credit 

pursuant to section 43-1074.02, subsection E shall provide a written authorization with content similar 

to the authorization, and in the same manner as, any other applicant is required to provide. D. The 

department of commerce shall review and make a determination with respect to each application 

within ninety days after receiving the application. The department of commerce may request 

additional information from the applicant in order to make an informed decision regarding the 

eligibility of the qualified investor or qualified small business. E. Subject to subsection F of this 

section, the department of commerce shall authorize tax credits for each qualified investor who makes 

a qualified investment in a qualified small business. The amount of the credit shall be: E.1. If the 

qualified investment is made in a qualified small business that maintains its principal place of business 

in a rural county of this state or is a bioscience enterprise, twelve per cent of the amount of the 
investment per year for the first and second taxable years after the investment is made and eleven per 

cent of the amount of the investment for the third taxable year after the year in which the investment is 

made. E.2. If the qualified investment is made in a qualified small business other than a business 

described in paragraph 1 of this subsection, ten per cent of the amount of the investment for each of 

the three taxable years after the year in which the investment is made. F. The department of commerce 

shall not authorize tax credits under this section after June 30, 2011. The department of commerce 

shall not certify tax credits under this section exceeding twenty million dollars. Tax credits that expire 

after certification or that are otherwise not timely used by the qualified investor for whom they were 

originally authorized shall be included in the twenty million dollar limitation. If qualifying 

applications exceed twenty million dollars, the department of commerce shall authorize credits in the 

order of the date and time that the applications are received by the department of commerce, as 
evidenced by the time and date stamped on the application when received by the department. All 

applications shall be filed in person at the department of commerce. If an application is received that, 

if authorized, would require the department of commerce to exceed the twenty million dollar limit, the 

department of commerce shall only grant the applicant the remaining amount of tax credits that would 

not exceed the twenty million dollar limit. After the department of commerce authorizes twenty 

million dollars in tax credits, the department of commerce shall deny any subsequent applications that 

are received. The department of commerce shall certify to the qualified investor and to the department 

of revenue the amount of the tax credit that is authorized for purposes of section 43-1074.02 for each 

taxable year described in subsection E of this section. G. The total of all qualified investments in any 

calendar year by a qualified investor and its affiliates in qualified small businesses that are eligible for 

a tax credit pursuant to this section and section 43-1074.02 shall not exceed two hundred fifty 

thousand dollars. The maximum amount of qualified investments in a single qualified small business 
for which the department of commerce may authorize tax credits under this section shall not exceed an 

aggregate of two million dollars in investments for all taxable years. If applications for tax credits are 

received for investments that exceed the limits prescribed by this subsection for any qualified small 



business, the department of commerce shall authorize credits in the order of the date and time that the 

applications are received by the department of commerce. If an application is received that, if 

authorized, would require the department of commerce to authorize tax credits for any investment in a 

qualified small business that would cause the total qualified investments in the business to exceed the 

limits prescribed by this subsection, the department of commerce shall only grant the applicant the 

remaining amount of tax credits that would not exceed the limits prescribed by this subsection. H. The 

qualified investor shall file a return claiming the tax credit with the department of revenue for 
application against income tax pursuant to section 43-1074.02 by the due date of the return, including 

extensions, for the tax year in which the credit is available. If the qualified investor fails to timely file 

a return claiming the credit for a taxable year, the credit expires for that taxable year and there shall be 

no carryforward of the expired credit. If a qualified investor includes co-owners of a business who 

qualify for individual pro rata shares of the credit pursuant to section 43-1074.02, subsection E, each 

individual owner shall file a return claiming the tax credit with the department of revenue by the due 

date of the return, including extensions, for the tax year in which the credit is available. If an 

individual co-owner fails to timely file a return claiming the credit for a taxable year, the credit expires 

for that taxable year and there shall be no carryforward of the expired credit. Credits that expire or that 

otherwise are not timely used by the qualified investor or by the individual co-owner of a business for 

whom the credits were originally authorized shall not be reissued. .I. On receiving an application for a 

tax credit from a qualified investor, or a written request for certification as a qualified small business 
from a corporation, limited liability company, partnership or other business entity, the department of 

commerce shall determine whether the corporation, limited liability company, partnership or other 

business entity that is named in the application or written request is a qualified small business. The 

department of commerce shall determine if the business is a bioscience enterprise and if the business 

maintains its principal place of business in a rural county in this state. After determining the 

qualifications, the department of commerce shall certify the qualified small business as being eligible 

to receive qualified investments for purposes of this section. The certification is valid for one year, but 

the department of commerce may revoke the certification at any time or refuse to renew the 

certification if the business fails to maintain the required qualifications. If a qualified small business 

fails to maintain the qualifications, the business shall notify the department of commerce within five 

business days of failing to meet the qualifications. The department of commerce shall revoke the 
certification of the business and may assess a penalty against the business entity equal to the amount 

of the tax credits authorized after the business failed to meet the qualifications. The penalty shall be 

deposited into the state general fund. If the certification is revoked or expires, subsequent investments 

in the business do not qualify for a tax credit pursuant to this section and section 43-1074.02. All tax 

credits that are issued before any expiration or revocation of the certification shall remain valid. Any 

application for a tax credit shall not be denied on the basis of the expiration or revocation of the 

certification if the investment was made before the date of the expiration or revocation. J. The 

department of commerce shall provide to the department of revenue necessary information required to 

administer this section and section 43-1074.02. If the department of commerce subsequently discovers 

that an applicant who received a tax credit misrepresented information on the application, the 

department of commerce shall immediately notify the department of revenue and provide the 
department of revenue all information that relates to that applicant. If the department of revenue 

determines that there has been a misrepresentation on the application, the department of revenue shall 

deny the credit if the misrepresentation relates to whether the applicant was a qualified investor or 

made a qualified investment. If the misrepresentation relates to whether the investment was made to: 

.J.1. A qualified small business, the department of revenue shall deny the credit only if the applicant 

knew or should have known at any time before the certification that the representation was false. J.2. 

A bioscience enterprise or a business that maintains its principal place of business in a rural county in 

this state, the department of revenue shall decrease the amount of the credit that would have been 

allowed under subsection E, paragraph 1 of this section to the amount allowed under subsection E, 

paragraph 2 of this section only if the applicant knew or should have known at any time before the 

certification that the representation was false. K. For the purposes of this section: K.1. "Affiliate" 

means any person or entity that controls, that is controlled by or that is under common control with 
another person or entity. For the purposes of this paragraph, "control" means the power to determine 

the policies of an entity whether through ownership of voting securities, by contract or otherwise. K.2. 

"Asset" means any owned property that has value including financial assets and physical assets. 



Intellectual property shall not be included when determining total assets. K.3. "Bioscience enterprise" 

means a business whose activity is related to bioscience as determined by the department of commerce 

or any corporation, partnership, limited liability company or other business entity that is primarily 

engaged in a business that conducts research, development, manufacture, marketing, sale and licensing 

of products, services and solutions relating to either of the following: K.3(a) Medical, pharmaceutical, 

nutraceutical, bioengineering, biomechanical, bioinformatics or other life-science based applications. 

K.3(b) Applications of modern biological, bioengineering, biomechanical or bioinformatics 
technologies in the fields of human, plant or animal health, agriculture, defense, homeland security or 

the environment. K.4. "Qualified investment" means an investment in an equity security that meets all 

of the following requirements: .K.4(a) The equity security shall be common stock, preferred stock, an 

interest in a partnership or limited liability company, a security that is convertible into an equity 

security or other equity security as determined by the department of commerce.  K.4(b) The 

investment shall be at least twenty-five thousand dollars.  K.4(c) The qualified investor and its 

affiliates do not hold, of record or beneficially, immediately before making an investment, equity 

securities possessing more than thirty per cent of the total voting power of all equity securities of the 

qualified small business. K.5. "Qualified investor" means an individual, limited liability company, 

partnership, s corporation as defined in section 1361 of the internal revenue code or other business 

entity that makes a qualified investment in a qualified small business. Qualified investor does not 

mean a corporation that is subject to tax under title 43, chapter 11. K.6. "Qualified small business" 
means a corporation, limited liability company, partnership or other business entity that: K.6(a) 

Maintains at least a portion of its operations at an office or manufacturing or research facility located 

in this state. K.6(b) Has at least two principal full-time equivalent employees who are residents in this 

state. For the purposes of this subdivision, "principal" means a person whose sole responsibility is not 

administrative. K.6(c) Does not have a principal business involving any of the following: K.6(c)(i) 

Sales or distribution of retail goods or food or restaurant services.  K.6(c)(ii) Development, sale, 

leasing, rental or operation of or investment in, real estate. K.6(c)(iii) Providing professional services, 

except for professional services for hardware or software licensed or sold by the provider of such 

services.  K.6(c)(iv) Providing health care services to patients, except for services provided in 

connection with research, development, clinical trials and marketing activities by bioscience 

enterprises.  K.6(c)(v) Providing banking, brokerage, insurance or other financial or investment 
services.  K.6(c)(vi) Providing personal services.  K.6(c)(vii) Operating mining, forestry and other 

natural resource exploitation or extraction businesses, except for research and development in these 

businesses. K.6(c)(viii) Agricultural operations, except for research and development in these 

businesses. .K.6(c)(ix) Operating an investment company or fund. K.6(c)(x) Any other business 

activity that the department of commerce determines by rule to be unsuited to fulfill the purposes of 

this section. K.6(d) Does not engage in any activities that involve human cloning or embryonic stem 

cell research. K.6(e) Has total assets not exceeding two million dollars, excluding any investment 

made under this section. K.6(f) Has not exceeded the limitation on qualified investments prescribed by 

subsection G of this section. K.7. "Rural county" means a county that has a population of four hundred 

thousand or fewer persons. 

 
41-1521 Definitions --In this article, unless the context otherwise requires: .1. "Commission" means 

an enterprise zone commission established under section 41-1522.  2. "Zone" means an enterprise zone 

established under this article. 

 

41-1522 Enterprise zone commissions--A. A county or incorporated cities and towns may propose 

establishing an enterprise zone under this article. B. If the proposed zone would be located: B.1. 

Entirely within the exterior boundaries of an incorporated city or town, the governing body of the city 

or town shall serve as the enterprise zone commission under this article. .B.2. Entirely within the 

unincorporated areas of the county, the county board of supervisors shall serve as the enterprise zone 

commission under this article. B.3. Entirely in all or part of two or more adjacent cities or towns, the 

governing bodies of the participating cities and towns shall jointly establish a commission by 

intergovernmental agreement under title 11, chapter 7, article 3 consisting of either: B.3.(a) 
Representatives from the governing body of each city or town based on the relative population within 

the proposed enterprise zone area. B.3.(b) The governing body of one of the cities or towns in which 

the enterprise zone is located. B.4. In both an incorporated city or town and in an unincorporated area 



of the county, the board of supervisors and the governing body of the city or town shall jointly 

establish a commission by intergovernmental agreement under title 11, chapter 7, article 3 consisting 

of either: B.4.(a) The county board of supervisors. B.4.(b) Representatives from the board of 

supervisors and the governing body of the city or town based on the relative population of the 

incorporated and unincorporated areas within the proposed enterprise zone. C. If members of the 

governing body of a city or town are prohibited from serving on the enterprise zone commission, the 

governing body shall appoint the commission members. .D. An enterprise zone commission may 
administer and manage more than one zone if all of the affected jurisdictions agree to that 

arrangement. .E. The enterprise zone commission shall appoint a zone administrator. The zone 

administrator may be a person not presently employed by the city, town or county or a member of the 

existing staff of the city, town or county. F. The commission shall: F.1. Select a chairman and vice-

chairman from among its members. F.2. Meet at least semiannually and at other times on the call of 

the chairman. G. The commission may utilize the services of appropriate county, city and town 

personnel. H. A commission is a public body for purposes of title 38, chapter 3, article 3.1, and 

commission members are public officers for purposes of title 38, chapter 3, article 8. .I. The 

commission shall identify areas of the county which potentially qualify as enterprise zones and may 

apply for designation, or renewal of designation, as an enterprise zone. J. After an enterprise zone has 

been established in the county the commission shall: .J.1. Provide for planning, community relations 

and promotion of the zone among interested parties in the county. J.2. Apply for and receive gifts, 
loans and other monies from any private source. J.3. Make an annual report to the department on the 

development of the zone. The report shall include information on: J.3.(a) The types and amounts of 

incentives that are offered by local governments to businesses in the zone. J.3.(b) A list of other 

federal, state and local programs that are used in the zone, such as job training, special loan programs, 

community development block grants and affordable housing, and sources of funding for the 

programs. J.3.(c) Public infrastructure investments and the sources of funding for the infrastructure 

projects. 

 

41-1525 Tax incentives; definitions--A The owner of a business or an insurer located in an enterprise 

zone before July 1, 2011 is eligible for an income tax credit under section 43-1074 or 43-1161 or a 

premium tax credit under section 20-224.03 for net increases in qualified employment positions, 
except employment positions at a zone location where more than ten per cent of the business 

conducted at the location consists of retail sales of tangible personal property, measured either by the 

number of employees assigned to retail sales or the square footage of the facility used for retail sales 

activities at the location in the zone. Retail sales and retail sales activities do not include: .A.1. Food 

and beverage for consumption on the premises solely by employees and occasional guests of 

employees at the location. A.2. Promotional products not available for sale and displaying the 

company logo or trademark. A.3. Products sold to company employees. B. To qualify for a tax credit, 

the owner must: B.1. Certify to the department of revenue or the department of insurance, as 

applicable, on or before the due date of the tax return, including any extensions for the year for which 

the credit is claimed, in a form prescribed by the department of revenue including electronic media, 

information that the department of revenue may require, including the ownership interests of co-
owners of the business if the business is a partnership, limited liability company or an S corporation, 

and the following information for each employee in the zone location: B.1(a) The date of initial 

employment. B.1(b) The number of hours worked during the year. B.1(c) Whether the position was 

full -time. B.1(d) The residence of the employee. B.1(e) Whether the residence was in or outside the 

zone. B.1(f) If the residence was in the zone, where in the zone it is located.  B.1(g) The employee's 

annual compensation. B.1(h) The total cost of health insurance for the employee and the cost paid by 

the employer. .B.1(i)  If the employee had been previously employed, the last date of previous 

employment. B.2.  Report and certify to the department of commerce the following information, and 

provide supporting documentation, on a form and in a manner approved by the department of 

commerce and, as specified in subsection C of this section, for each year in which the taxpayer earned 

and claimed or used credits or is carrying forward amounts from previously earned and claimed 

credits: B.2(a) The business name and mailing address and any other contact information requested by 
the department of commerce. .B.2(b) The business location and the name of the zone in which the 

business is located. B.2(c) The average hourly wage and the total amount of compensation paid to 

employees qualified for the credit and for all employees at the zone location.  (d) The total number of 



qualified employment positions and the amount of income tax or premium tax credits qualified for in 

the tax year. .B.2(e) The estimated amount of tax credits to be used in the tax year to offset tax 

liability.  B.2(f) The estimated amount of tax credits to be available for carry forward in the tax year 

and the tax year in which the credits expire.  B.2(g) The number of jobs and the amount of credits 

earned and claimed on the prior year's income tax or insurance premium tax returns. B.2(h) The 

amount of credits used to offset tax liabilities on the prior year's income tax or insurance premium tax 

return. B.2(i) The amount of credits available for carry forward as reported on the prior year's tax 
return and the tax year the credits expire. B.2(j) Capital investment made in the zone during the tax 

year and the preceding tax year.  B.2(k) That each qualified employment position meets all of the 

following requirements: .B.2(k)(i) The position is at least one thousand seven hundred fifty hours per 

year of full-time permanent employment. B.2(k)(ii) All credits that are being claimed are for wages for 

job duties performed primarily at the zone locations of the business. B.2(k)(iii) The employment 

includes health insurance coverage for the employee for which the employer pays at least fifty per cent 

of the premium or membership cost. If the taxpayer is self-insured, the employer pays at least fifty per 

cent of a predetermined fixed cost per employee for an insurance program that is payable whether or 

not the employee has filed claims. B.2(k)(iv) The employer pays compensation at least equal to the 

wage offer by county as computed annually by the department of economic security research 

administration division.B.2(l) That the only retail sales activities engaged in at the zone location were 

as specified in subsection A of this section. B.2(m) Other information necessary for the management 
and reporting of the incentives under this section. B.3. For any year in which the taxpayer is claiming 

first year credits, report and certify the following additional information and provide supporting 

documentation to the department of commerce on a form and in a manner approved by the department, 

and as specified in subsection C of this section: B.3(a) That thirty-five per cent of the employees with 

respect to whom a credit is claimed for the first year of employment resided on the date of 

employment in an enterprise zone that is located in the same county in which the business is located.  

B.3(b) That the increase in the number of qualified employment positions for which credit is sought is 

the least of: B.3(b)(i) The total number of filled qualified employment positions created at the zone 

location during the tax year. B.3(b)(ii) The difference between the average number of full-time 

employees at a zone location in the current tax year and the average number of full-time employees 

during the immediately preceding tax year. B.3(b)(iii) Two hundred qualified employment positions 
per taxpayer each year. B.3(c) that all employees filling a qualified employment position were 

employed for at least ninety days during the first taxable year. B.3(d) that none of the employees 

filling qualified employment positions were employed by the taxpayer during the twelve months 

before the current date of hire. B.3(e) that all employees for whom second and third year credits are 

claimed are in qualified employment positions for which first year credits were allowed and claimed 

by the taxpayer on the original first and second year tax returns. For the purposes of this subsection, 

the requirement to claim the credit on the original tax return does not apply to qualified employment 

positions created before January 1, 2002 and certified to the department of commerce.  B.3(f) that all 

employees for whom credits are taken performed their job duties primarily at the zone locations of the 

business. C. To qualify for first year credits, the report and certification prescribed by subsection B, 

paragraphs 2 and 3 of this section must be filed with the department of commerce by the earlier of six 
months after the end of the tax year in which the qualified employment positions were created or by 

the date the tax return is filed for the tax year in which the qualified employment positions were 

created. To qualify for second year credits, the report and certification prescribed by subsection B, 

paragraph 2 of this section must be filed with the department of commerce by the earlier of six months 

after the end of the taxable year or the date the tax return is filed for the tax year in which the second 

year credits are allowable. To qualify for third year credits, the report and certification prescribed by 

subsection B, paragraph 2 of this section must be filed with the department of commerce by the earlier 

of six months after the end of the tax year or the date the tax return is filed for the tax year in which 

the third year credits are allowable. D. Any information submitted to the department of commerce 

under subsection B, paragraph 2, subdivisions (e) through (i) of this section is exempt from the 

provisions of title 39, chapter 1, article 2 and considered to be confidential and is not subject to 

disclosure except: .D.1. To the extent that the person or organization that provided the information 
consents to the disclosure. D.2. To the department of revenue for use in tax administration. E. Real 

and personal property within an enterprise zone which is owned or used by a small manufacturing 

business that is certified by the department pursuant to section 41-1525.01 before July 1, 2011 shall be 



assessed as class six property as provided by section 42-12006. F. Documents filed with the 

department of commerce, the department of insurance and the department of revenue under subsection 

B of this section shall contain either a sworn statement or certification, signed by an officer of the 

company under penalty of perjury, that the information contained is true and correct according to the 

best belief and knowledge of the person submitting the information after a reasonable investigation of 

the facts. If the document contains information that is materially false, the taxpayer is ineligible for the 

tax incentives under subsection A of this section and is subject to recovery of the amount of tax 
incentives allowed in preceding taxable years based on the false information, plus penalties and 

interest. G. The department of commerce may make site visits to a taxpayer's facilities if it is 

necessary to further document or clarify reported information. The taxpayer must freely provide the 

access. H. The department by rule may prescribe additional reporting requirements for taxpayers who 

claim tax benefits pursuant to this section. I. For the purposes of this section: .I.1. "Assigned to retail" 

means working more than twenty-five per cent of an employee's time in one or more retail sales 

activities.  I.2. "Retail sales" means the sale of tangible personal property to an ultimate consumer. 

.I.3. "Retail sales activities" means all activities persons operating a retail business normally engage in, 

including taking orders, filling orders, billing orders, receiving and processing payment and shipping, 

stocking and delivering tangible personal property to the ultimate consumer, except drop shipments by 

a company acting on behalf of an unrelated company that has made a sale to a final consumer. .I.4. 

"Zone location" means a single parcel or contiguous parcels of owned or leased land, the structures 
and personal property contained on the land or any part of the structures occupied by a taxpayer. 

 

41-1525.01 Certification of small manufacturing businesses; definitions--A.  

Through June 30, 2011, the department of commerce shall annually certify small manufacturing or 

small commercial printing businesses that qualify for property tax incentives under section 41-1525, 

subsection E. To qualify under this section: A.1. A small manufacturing or small commercial printing 

business must meet the minimum investment requirements prescribed by this paragraph. The 

investments may be cumulative. A small manufacturing or small commercial printing business shall 

not include fixed assets purchased from an enterprise zone manufacturing or small commercial 

printing company already certified under this section. Subject to subsection E of this section, 

certification is effective on January 1 of the valuation year, as defined in section 42-11001, following 
completion of the required investment. To qualify, the small manufacturing or small commercial 

printing business must invest at least the following amount, as applicable, in fixed assets in the zone 

after December 31, 2000: A.1(a) In counties with a population of two hundred fifty thousand persons 

or more, two million dollars, except as provided in subdivision (b) of this paragraph. A.1(b) In all 

other counties, and for cities and towns located in counties with a population of two hundred fifty 

thousand persons or more and that have no portion of the corporate boundaries located within twenty-

five air miles from the exterior corporate boundary of the largest city in the county: A.1(b)(i) Cities 

with a population of eighty thousand persons or more, two million dollars. A.1(b)(ii) Cities and towns 

with a population of at least fifteen thousand but less than eighty thousand persons and in 

unincorporated areas of the county, one million dollars. A.1(b)(iii) Cities and towns with a population 

of less than fifteen thousand persons, five hundred thousand dollars. .A.2. A business initially applying 
for certification under this section must report the following with supporting documentation to the 

department of commerce on a form and in a manner prescribed by the department: A.2(a) Business 

name and mailing address and any other contact information requested by the department.  A.2(b) 

Business location and the enterprise zone in which the business is located. A.2(c) The number of full-

time employees at the time of application and the benefits provided to employees. A.2(d)  

The assessor's parcel number of real property to which class six assessment classification will apply. 

A.2(e) If available, the assessor's account number for personal property to which class six assessment 

classification will apply. A.2(f) For the zone location, the gross receipts, gross payroll and average 

hourly wage paid to employees for the preceding taxable year. A.2(g) A statement of the ownership 

and description of operations of the zone business. A.2(h) Documentation of the required investment 

in fixed assets that identifies the fixed assets and establishes the cost of the fixed assets and the time of 

investment. A.2(i) Documentation that establishes the type and amount of manufacturing or printing 
activity conducted at the zone location. A.2(j) Ownership and full cash value of real and personal 

property to be certified. A.2(k) Other information necessary for the management and reporting of this 

program as determined by the department. 



B. The department shall not certify any business for qualification for property tax incentives after June 

30, 2011. However, certification under this section is valid for five years subject to annual 

recertification regardless of whether under changing circumstances the business grows beyond ninety-

nine full-time employees at the zone location or gross annual receipts of more than four million dollars 

and regardless of whether the enterprise zone continues in existence if it continues to meet the other 

eligibility requirements. C. In order to be annually recertified pursuant to subsection B of this section, 

a small manufacturing or small commercial printing business must continue to meet all the eligibility 
requirements of this section and must annually report the following and provide supporting 

documentation to the department of commerce on a form and in a manner approved by the 

department: C.1. Information required by subsection A, paragraph 2, subdivisions (a), (b), (d), (e), (f), 

(i), (j) and (k) of this section. C.2. Changes in location, ownership and operations of the business in the 

immediately preceding year. C.3. The average number of full-time employees at the zone location for 

the immediately preceding year. D. To qualify for classification as class six property for tax purposes, 

the certified business must submit a copy of the department's initial certification, and each annual 

recertification, with a written request to reclassify the property to the county assessor of the county in 

which the property is located by December 10 each year. .E. A manufacturer or commercial printer 

shall submit its application for initial certification or annual recertification to the department not later 

than October 1 of each year. The department shall notify the appropriate county assessors of all 

qualified enterprise zone properties located within their county not later than December 1 of each year. 
F. If a manufacturer or commercial printer moves from the originally certified location, it loses its 

eligibility. The manufacturer or commercial printer may apply for certification at a new zone location 

for the remainder of its five years if it meets the minimum investment requirements in fixed assets that 

were not moved from the prior zone location, meets all other eligibility requirements of this section 

and has not reached the five year eligibility limit. G. Once a manufacturer or commercial printer 

establishes the basis for eligibility and the department certifies the manufacturer or commercial 

printer, the business may change its basis of eligibility during the four remaining years of potential 

eligibility as long as the manufacturer or commercial printer meets the requirements for the new basis 

of eligibility. H. If a certified manufacturing or commercial printer business is purchased by another 

entity or changes by more than twenty per cent of the ownership interest through reorganization, stock 

purchase or merger, the certification is terminated. The new manufacturer or small commercial printer 
may apply for certification according to eligibility requirements of this section. I. A small business 

that was originally certified for a ten year period of property reclassification loses eligibility for any 

year in which the size limits are exceeded or the business is no longer independently owned and 

operated. J. The department of commerce shall notify the department of revenue and the county 

assessor if a certified small manufacturing or small commercial printing business closes, moves from 

the enterprise zone or fails to maintain its eligibility, and the assessor shall make the appropriate 

changes to the tax roll. .K. The department of commerce may make site visits to a taxpayer's facilities 

if it is necessary to further document or clarify reported information. The taxpayer must freely provide 

the access. L. Documents filed with the department of commerce pursuant to this section shall contain 

either a sworn statement or certification, signed by an officer of the company under penalty of perjury, 

that the information contained is true and correct according to the best belief and knowledge of the 
person submitting the information after a reasonable investigation of the facts. If the document 

contains information that is materially false, the taxpayer is ineligible for the tax benefits under this 

section and is subject to recovery of the amount of tax benefits allowed in preceding years based on 

the false information, including penalties and interest. M. The department by rule may prescribe 

additional reporting requirements for persons who claim a tax benefit pursuant to this section. N.  For 

the purposes of this section: .N.1. "Closely held" means five or fewer individuals own more than fifty 

per cent of the ownership interest in the company, corporation or partnership.N.2. "Commercial 

printing" means producing printed product through a lithographic or flexographic process, from 

material cut to press size on the premises, transferred with pressure and finished with a process that 

may include scoring, folding, die cutting, gluing, stamping, embossing or packaging. Commercial 

printing does not include businesses regulated pursuant to section 42-5065..N.3. "Family owned" 

means more than fifty per cent of the ownership interest in the company, corporation or partnership is 
owned by members of the same family. .N.4. "Fixed assets" means property that is used in operating a 

business, such as furniture, land, buildings and machinery, and that is not ordinarily converted into 

cash after they are declared fixed assets. N.5. "Independently owned and operated" means not more 



than fifty per cent of the ownership interest in the small manufacturing or small commercial printer 

business is held by another entity unless the final ownership of the entity is family owned or closely 

held. N.6. "Manufacturing" means fabricating, producing or manufacturing products, wares or articles 

for use from raw or prepared materials and imparting to those materials new forms, qualities, 

properties and combinations. Manufacturing does not include generating electricity at a facility 

assessed pursuant to title 42, chapter 14, article 4. N.7. "Minority owned business" means an 

independently owned and operated business of which a majority of the business is owned by African 
Americans, persons of Hispanic or Latin American ancestry and persons of Native American, Asian or 

other minority origin or descent. N.8. "Small commercial printing business" means a minority owned 

business or a woman owned business or a concern, that is independently owned and operated and 

employs less than one hundred full-time employees at the location in the enterprise zone when 

certified by the department of commerce or had gross annual receipts of less than four million dollars 

in its last fiscal year.  N.9. "Small manufacturing business" means a minority owned business OR a 

woman owned business or a concern, that is independently owned and operated and employs less than 

one hundred full-time employees at the location in the enterprise zone when certified by the 

department of commerce or had gross annual receipts of less than four million dollars in its last fiscal 

year. N.10. "Woman owned business" means an independently owned and operated business of which 

a majority of the business is owned by one or more women. N.11. "Zone location" has the same 

meaning prescribed in section 41-1525. 

 

41-1531Designating military reuse zone; term; renewal--A. After executing a lease with a term of 

fifteen years or longer for the use or occupancy of real property or improvements that are located on a 

closed military facility with a runway that is at least eight thousand feet long at closing or after title to 

any part of a closed military facility with a runway that is at least eight thousand feet long at closing is 

transferred to this state or to another public or private entity, the governor, after consulting with the 

director of the department of commerce, may designate the property as a military reuse zone. Only 

properties that were used for operational and training purposes of the active uniformed services of the 

United States qualify for consideration as a military reuse zone.  B. The governor shall set a 

termination date for the military reuse zone that is not more than ten years after the date the zone is 

designated. During the last year before termination the governor may renew the military reuse zone for 
one term of ten years. Thereafter, the legislature and the governor by joint resolution may renew the 

military reuse zone for additional ten year terms. 

 

41-1532Tax incentives; conditions--.A. A prime contractor may qualify for an exemption from 

transaction privilege tax with respect to activities in a military reuse zone as provided, and subject to 

the terms and conditions prescribed, by section 42-5075, subsection B, paragraph 4. 

B. A taxpayer that owns or leases income producing property located in a military reuse zone is 

eligible for an income tax credit for net increases in employment of full-time employees who are 

primarily engaged in providing aviation or aerospace services or in manufacturing, assembling or 

fabricating aviation or aerospace products as provided, and subject to the terms and conditions 

prescribed, by section 43-1079 or 43-1167, as applicable. To qualify for a tax incentive under this 
subsection the taxpayer shall:. B.1. Agree with the department of commerce in writing to furnish 

information relating to the amount of tax benefits the taxpayer receives for each taxable year in which 

the taxpayer claims the credit. If the taxpayer fails to provide the required information, the department 

of commerce shall immediately revoke the taxpayer's qualification and notify the department of 

revenue. B.2. Enter into a memorandum of understanding with this state through the department of 

commerce containing employment goals. each year in which the taxpayer claims the credit the 

taxpayer shall report in writing to the department of commerce its performance in achieving the goals. 

The memorandum shall contain provisions that allow: B.2.(a) The department of commerce to stop, 

readjust or recapture all or part of the tax credit allowed to the taxpayer on noncompliance with the 

terms of the memorandum. B.2.(b) The department of commerce to notify the department of revenue 

of the conditions of noncompliance. B.2.(c) The department of revenue to require the taxpayer to file 

appropriate amended tax returns reflecting the recapture of the tax credit. C. Taxable property in a 
military reuse zone that is devoted to providing aviation or aerospace services or to manufacturing, 

assembling or fabricating aviation or aerospace products qualifies for assessment as class six property 

as provided, and subject to the terms and conditions prescribed, by sections 42-12006 and 42-15006. 



D. To qualify for a tax incentive described in subsection A or C of this section, the taxpayer shall 

provide to the department of commerce information relating to the amount of tax benefits the taxpayer 

receives each year for each year in which the taxpayer claims the incentives on forms prescribed by 

the department of commerce. If the taxpayer fails to provide the required information, the department 

of commerce shall immediately revoke the taxpayer's certification of eligibility and notify the 

department of revenue. E. Taxpayers who qualify for tax incentives under subsection B or C of this 

section shall be certified by the department of commerce as eligible for a five-year period, subject to 
termination in the event of changed circumstances rendering the taxpayer no longer eligible. F. 

Notwithstanding subsection C of this section, an insurer located in a military reuse zone is eligible for 

a premium tax credit under section 20-224.04 for net increases in employment positions of residents of 

this state. To qualify for a premium tax credit the insurer shall: F.1. Agree with the department of 

commerce in writing to furnish information relating to the amount of premium tax credits the insurer 

receives each year. If the insurer fails to provide the required information, the department of 

commerce shall immediately revoke the insurer's qualification and notify the department of insurance. 

F.2. Enter into a memorandum of understanding with this state through the department of commerce 

containing employment goals. Each year the insurer shall report in writing to the department of 

commerce its performance in achieving the goals. The memorandum shall contain provisions that 

allow: F.2.(a) The department of commerce to stop, readjust or recapture all or part of the premium tax 

credits provided to the insurer on noncompliance with the terms of the memorandum. F.2.(b) The 
department of commerce to notify the department of insurance of the conditions of noncompliance. 

 

43-1074 Credit for increased employment in enterprise zones; definitions.ðA A credit is allowed 

against the taxes imposed by this title for net increases in qualified employment positions of residents 

of this state by a business located in an enterprise zone established under title 41, chapter 10, article 2, 

except employment positions at a zone location where more than ten per cent of the business 

conducted at the location consists of retail sales of tangible personal property, measured by either the 

number of employees assigned to retail sales or the square footage of the facility used for retail sales 

activities at the location in the zone. Retail sales and retail sales activities do not include: A.1 Food 

and beverage for consumption on the premises solely by employees and occasional guests of 

employees at the location. A.2 Promotional products not available for sale and displaying the company 
logo or trademark. A.3 Products sold to company employees. B Subject to subsection E of this section, 

the amount of the credit is equal to: B.1 One-fourth of the taxable wages paid to an employee in a 

qualified employment position, not to exceed five hundred dollars, in the first year or partial year of 

employment. .B.2 One-third of the taxable wages paid to an employee in a qualified employment 

position, not to exceed one thousand dollars per qualified employment position, in the second year of 

continuous employment. B.3 One-half of the taxable wages paid to an employee in a qualified 

employment position, not to exceed one thousand five hundred dollars per qualified employment 

position, in the third year of continuous employment. C To qualify for a credit under this section: C.1 

All of the employees with respect to whom a credit is claimed must reside in this state. C.2 Thirty-five 

per cent of the employees with respect to whom a credit is claimed for the first year of employment 

must reside on the date of employment in an enterprise zone that is located in the same county in 
which the business is located. If an employee for whom a credit was allowed in the first year of 

employment leaves employment during the second or third year, the taxpayer may substitute another 

employee who meets the requirements of paragraph 3 of this subsection and who was hired during the 

same year as the original employee. If the original employee was counted toward the residency 

requirement under this paragraph, the substitute employee must also have resided in a zone at the time 

the substitute was hired.C.3 A qualified employment position must meet all of the following 

requirements: C.3(a) The position must be a minimum of one thousand seven hundred fifty hours per 

year of full-time and permanent employment. C.3(b) The job duties must be performed primarily at 

the zone locations of the business. If an eligible employee in a qualified employment position is 

transferred or assigned to work in the taxpayer's workplace at a different location that is also located in 

an enterprise zone and qualifies as a zone location, it may be considered to be continuous employment 

if it continues to meet all qualified employment position requirements. C.3(c) The employment must 
include health insurance coverage for the employee for which the employer pays at least fifty per cent 

of the premium or membership cost. If the taxpayer is self-insured, the taxpayer must pay at least fifty 

per cent of a predetermined fixed cost per employee for an insurance program that is payable whether 



or not the employee has filed claims. C.3(d) The employer must pay compensation at least equal to the 

wage offer by county as computed annually by the department of economic security research 

administration division. C.3(e) The employee must have been employed for at least ninety days during 

the first taxable year. An employee who is hired during the last ninety days of the taxable year shall be 

considered a new employee during the next taxable year. A qualified employment position that is 

filled during the last ninety days of the taxable year is considered to be a new qualified employment 

position for the next taxable year. C.3(f) The employee must not have been previously employed by 
the taxpayer within twelve months before the current date of hire. D  

A credit is allowed for employment in the second and third year only for qualified employment 

positions for which a credit was allowed and claimed by the taxpayer on the original first and second 

year tax returns. For the purposes of this subsection, the requirement to claim the credit on the original 

tax return does not apply to qualified employment positions created before January 1, 2002 and 

certified to the department of commerce. E The net increase in the number of qualified employment 

positions is the lesser of the total number of filled qualified employment positions created in the zone 

during the tax year or the difference between the average number of full-time employees in the zone in 

the current tax year and the average number of full-time employees during the immediately preceding 

taxable year. The net increase in the number of qualified employment positions computed under this 

subsection shall not exceed two hundred qualified employment positions per taxpayer each year. F A 

taxpayer who claims a credit under section 43-1077, 43-1079 or 43-1083.01 shall not claim a credit 
under this section with respect to the same employment positions. G If the allowable tax credit 

exceeds the income taxes otherwise due on the claimant's income, or if there are no state income taxes 

due on the claimant's income, the amount of the claim not used as an offset against income taxes may 

be carried forward as a tax credit against subsequent taxable years' income tax liability, not to exceed 

five taxable years, provided the business remains in an enterprise zone. H Co-owners of a business, 

including partners in a partnership and shareholders of an S corporation, as defined in section 1361 of 

the internal revenue code, may each claim only the pro rata share of the credit allowed under this 

section based on the ownership interest. The total of the credits allowed all such owners of the 

business may not exceed the amount that would have been allowed for a sole owner of the business. I 

If a person purchases a business in a zone or changes ownership through reorganization, stock 

purchase or merger, the new taxpayer may claim first year credits only for one or more qualified 
employment positions that it created and filled with an eligible employee after the purchase or 

reorganization was complete. If a person purchases a taxpayer that had qualified for first or second 

year credits or changes ownership through reorganization, stock purchase or merger, the new taxpayer 

may claim the second or third year credits if it meets other eligibility requirements of this section. 

Credits for which a taxpayer qualified before the changes described in this subsection are terminated 

and lost at the time the changes are implemented. J A failure to timely report and certify to the 

department of commerce and the department of revenue the information prescribed by section 41-

1525, subsection B, paragraphs 1, 2 and 3 and in the manner prescribed by section 41-1525, 

subsection C disqualifies the taxpayer from the credit under this section. The department of revenue 

shall require written evidence of the timely report to the department of commerce. K The termination 

of an enterprise zone does not affect the credit under this section with respect to: K.1 Taxpayers who 
have employees in the second and third years of employment in qualified employment positions under 

subsections A, B and C of this section if the business remains in the location that was in the enterprise 

zone. K.2 Amounts carried forward into subsequent taxable years under subsection G of this section. L 

The department may adopt rules necessary for the administration of this section. M For the purposes 

of this section: M.1 "Assigned to retail" means working more than twenty-five per cent of an 

employee's time in one or more retail sales activities. M.2 "Retail sales" means the sale of tangible 

personal property to an ultimate consumer. M.3 "Retail sales activities" means all activities persons 

operating a retail business normally engage in, including taking orders, filling orders, billing orders, 

receiving and processing payment and shipping, stocking and delivering tangible personal property to 

the ultimate consumer, except drop shipments by a company acting on behalf of an unrelated company 

that has made a sale to a final consumer. M.4 "Zone location" means a single parcel or contiguous 

parcels of owned or leased land, the structures and personal property contained on the land or any part 
of the structures occupied by a taxpayer. 

 

43-1074.01 Credit for increased research activities.ðA credit is allowed against the taxes imposed 



by this title in an amount determined pursuant to section 41 of the internal revenue code, except that: 

A.1  The amount of the credit is based on the excess, if any, of the qualified research expenses for the 

taxable year over the base amount as defined in section 41(c) of the internal revenue code and is 

computed as follows: A.1(a) If the excess is two million five hundred thousand dollars or less, the 

credit is equal to twenty-four per cent of that amount.  A.1(b) If the excess is over two million five 

hundred thousand dollars, the credit is equal to SIX hundred thousand dollars plus fifteen per cent of 

any amount exceeding two million five hundred thousand dollars, except that: A.1(b)(i) For taxable 
years beginning from and after December 31, 2000 through December 31, 2001, the credit shall not 

exceed one million five hundred thousand dollars. .A.1(b)(ii) For taxable years beginning from and 

after December 31, 2001 through December 31, 2002, the credit shall not exceed two million five 

hundred thousand dollars. A.2 Qualified research includes only research conducted in this state 

including research conducted at a university in this state and paid for by the taxpayer. .A.3 If two or 

more taxpayers, including partners in a partnership and shareholders of an S corporation, as defined in 

section 1361 of the internal revenue code, share in the eligible expenses, each taxpayer is eligible to 

receive a proportionate share of the credit. .A.4 The credit under this section applies only to expenses 

incurred from and after December 31, 2000.  .A.5 The termination provisions of section 41 of the 

internal revenue code do not apply.  B If the allowable credit under this section exceeds the taxes 

otherwise due under this title on the claimant's income, or if there are no taxes due under this title, the 

amount of the credit not used to offset taxes may be carried forward to the next fifteen consecutive 
taxable years. The amount of credit carryforward from taxable years beginning from and after 

December 31, 2000 through December 31, 2002 that may be used in any taxable year may not exceed 

the taxpayer's tax liability under this title or five hundred thousand dollars, whichever is less, minus 

the credit under this section for the current taxable year's qualified research expenses. The amount of 

credit carryforward from taxable years beginning from and after December 31, 2002 that may be used 

in any taxable year may not exceed the taxpayer's tax liability under this title minus the credit under 

this section for the current taxable year's qualified research expenses..   

 

43-1074.01Credit for increased research activities.ð.A A credit is allowed against the taxes 

imposed by this title in an amount determined pursuant to section 41 of the internal revenue code, 

except that: A.1 The amount of the credit is based on the excess, if any, of the qualified research 
expenses for the taxable year over the base amount as defined in section 41(c) of the internal revenue 

code and is computed as follows: .A.1(a) If the excess is two million five hundred thousand dollars or 

less, the credit is equal to twenty per cent of that amount.  A.1(b) If the excess is over two million five 

hundred thousand dollars, the credit is equal to five hundred thousand dollars plus eleven per cent of 

any amount exceeding two million five hundred thousand dollars, except that: A.1(b)(i) For taxable 

years beginning from and after December 31, 2000 through December 31, 2001, the credit shall not 

exceed one million five hundred thousand dollars.  A.1(b)(ii) For taxable years beginning from and 

after December 31, 2001 through December 31, 2002, the credit shall not exceed two million five 

hundred thousand dollars.  A.2 Qualified research includes only research conducted in this state 

including research conducted at a university in this state and paid for by the taxpayer. A.3 If two or 

more taxpayers, including partners in a partnership and shareholders of an s corporation, as defined in 
section 1361 of the internal revenue code, share in the eligible expenses, each taxpayer is eligible to 

receive a proportionate share of the credit.  .A.4 The credit under this section applies only to expenses 

incurred from and after December 31, 2000.  .A.5 The termination provisions of section 41 of the 

internal revenue code do not apply. B If the allowable credit under this section exceeds the taxes 

otherwise due under this title on the claimant's income, or if there are no taxes due under this title, the 

amount of the credit not used to offset taxes may be carried forward to the next fifteen consecutive 

taxable years. The amount of credit carry forward from taxable years beginning from and after 

December 31, 2000 through December 31, 2002 that may be used in any taxable year may not exceed 

the taxpayer's tax liability under this title or five hundred thousand dollars, whichever is less, minus 

the credit under this section for the current taxable year's qualified research expenses. The amount of 

credit carry forward from taxable years beginning from and after December 31, 2002 that may be used 

in any taxable year may not exceed the taxpayer's tax liability under this title minus the credit under 
this section for the current taxable year's qualified research expenses. 

 

43-1074.02Credit for investment in qualified small businesses--A. For taxable years beginning 



from and after December 31, 2006 through December 31, 2014, a credit is allowed against the taxes 

imposed by this title for investment made after June 30, 2006 in qualified small businesses. The 

amount of the credit is the amount determined and authorized by the Department of Commerce as 

provided by section 41-1517. .B. To claim the credit under this section, the taxpayer shall attach to its 

tax return a copy of the Department of Commerce certification provided pursuant to section 41-1517. 

No credit is allowed under this section unless the taxpayer provides the certification. C. The basis of 

any investment with respect to which the taxpayer has claimed a credit under this section shall be 
reduced by the amount of the credit claimed with respect to that investment. .D. If the allowable tax 

credit exceeds the taxes due under this title on the claimant's income, or if there are no taxes due under 

this title, the amount of the claim not used to offset the taxes under this title may be carried forward to 

the next three consecutive taxable years as a credit against subsequent years' income tax liability.  .E. 

Individuals who are co-owners of a business, including partners in a partnership and shareholders of 

an S corporation as defined in section 1361 of the Internal Revenue Code, may each claim only their 

individual pro rata shares of the credit allowed under this section based on their ownership interests. 

The total of the credits allowed all such owners may not exceed the amount that would have been 

allowed a sole owner. .F. If the Department of Revenue determines that there has been a 

misrepresentation on an application submitted to the Department of cCommerce under section 41-

1517, the Department of Revenue shall deny the credit if the misrepresentation relates to whether the 

applicant was a qualified investor or made a qualified investment. If the misrepresentation relates to 
whether the investment was made to: .F.1. A qualified small business, the Department of Revenue 

shall deny the credit only if the applicant knew or should have known at any time before the 

certification that the representation was false. F.2. A bioscience enterprise or a business that maintains 

its principal place of business in a rural county in this state, the Department of Revenue shall decrease 

the amount of the credit that would have been allowed only if the applicant knew or should have 

known at any time before the certification that the representation was false. 

 

43-1075 Credit for motion picture production costs; definitions --A. Beginning from and after 

December 31, 2005 through December 31, 2010, a credit is allowed against the taxes imposed by this 

title for motion picture production costs paid by a motion picture production company in this state that 

are directly attributable to the production of one or more motion pictures in this state. The amount of 
the credit is equal to a percentage of the amount of motion picture production costs paid in this state as 

follows: 

 

Production costs                    Percentage credit 

  

$250,000 - $1,000,000                       20% 

More than $1,000,000                        30% 

 

B. The department shall not allow in any year tax credits that exceed the aggregate amount prescribed 

in section 41-1517.  .C. The department shall not allow a credit under this section to a taxpayer who 

has a delinquent tax balance owing to the department under this title or title 42. .D. To qualify for a 
credit under this section, the motion picture production company must: D.1. Employ residents of this 

state in production as follows: D.1.(a) In 2006, twenty-five per cent of full-time employees working in 

this state must be residents of this state. D.1.(b) In 2007, thirty-five per cent of full-time employees 

working in this state must be residents of this state. .D.1.(c)In 2008 and every subsequent taxable year, 

fift y per cent of full-time employees working in this state must be residents of this state. .D.2. Include 

in the production credits for each commercial motion picture, other than a commercial advertisement 

or music video, an acknowledgement that the production was filmed in Arizona. D.3.  Receive 

preapproval and postapproval from the department of commerce pursuant to section 41-1517.  E. 

Beginning with tax credits allocated for 2006 pursuant to section 41-1517, subsection J, a motion 

picture production company, at its expense, may voluntarily enter into a limited managed audit 

agreement pursuant to title 42, chapter 2, article 7 that includes an audit of its production costs and 

other requirements prescribed by section 41-1517 and by this section to confirm the amount of any 
credit under this section. The request to enter into the audit must be made after the motion picture 

production company receives postcertification for the credit pursuant to section 41-1517, subsection 

O. The audit must be conducted by the taxpayer's authorized representative, as defined by section 42-



2301, who is an independent certified public accountant licensed in this state. The certified public 

accountant and the firm the certified public accountant is affiliated with shall not regularly perform 

services for the motion picture production company or its affiliates. If the director accepts the findings 

of the audit and issues a notice of determination pursuant to section 42-2303 and the taxpayer timely 

files its income tax return with the appropriate credit claim forms, the credit amount accepted is not 

subject to recapture, disallowance, reduction or denial with respect to either the motion picture 

production company or any subsequent transferee of the credit, and subsection H, paragraph 4 of this 
section does not apply. The director's notice of determination shall include a written certificate to the 

taxpayer stating the amount of the credit and that the credit is not subject to recapture from a 

transferee. This subsection does not prohibit the recapture of a credit from a motion picture production 

company if the company failed to disclose material information during the audit or falsified its books 

or records or otherwise engaged in an action that prevented an accurate audit. F. Co-owners of a 

motion picture production company, including partners in a partnership, members of a limited liability 

company and shareholders of an S corporation as defined in section 1361 of the internal revenue code, 

may allocate the credit allowed under this section among the co-owners on any basis without regard to 

their proportional ownership interest. The total of the credits allowed all such owners of the motion 

picture production company may not exceed the amount that would have been allowed for a sole 

owner of the company. G.  If the allowable tax credit for a taxpayer exceeds the taxes otherwise due 

under this title on the claimant's income, or if there are no taxes due under this title, the taxpayer may 
carry the amount of the claim not used to offset the taxes under this title forward for not more than 

five consecutive taxable years' income tax liability. H. All or part of any unclaimed amount of credit 

under this section may be sold or otherwise transferred under the following conditions: H.1. A single 

sale or transfer may involve one or more transferees, and a transferee may in turn resell or transfer the 

credit subject to the same conditions of this subsection. H.2. Both the transferor and transferee must 

submit a written notice of the transfer to the department within thirty days after the sale or transfer. 

The transferee's notice shall include a processing fee equal to one per cent of the transferee's tax credit 

balance or two hundred dollars, whichever is less. The notice shall include: H.2.(a) The name of the 

motion picture production company. H.2.(b) The date of the transfer. H.2.(c) The amount of the 

transfer.  H.2.(d) The transferor's tax credit balance before the transfer and the remaining balance after 

the transfer. H.2.(e) All tax identification numbers for both transferor and transferee. H.2.(f)  Any 
other information required by rule. H.3. A sale or transfer of the credit does not extend the time in 

which the credit can be used. .H.4. Except as provided by subsection E of this section, if a transferor 

was not qualified or was disqualified from using the credit at the time of the transfer, the department 

shall either disallow the credit claimed by a transferee or recapture the credit from the transferee 

through any authorized collection method. The transferee's recourse is against the transferor. .H.5. In 

the case of any failure to comply with this subsection, the department shall disallow the tax credit until 

the taxpayer is in full compliance. .I.  The department shall maintain annual data on the total amount 

of monies credited pursuant to this section, and shall provide those data to the department of 

commerce on request. .J. The department, with the cooperation of the department of commerce, shall 

adopt rules and publish and prescribe forms and procedures as necessary to effectuate the purposes of 

this section. K. A taxpayer who claims a credit for motion picture costs under this section shall not 
claim a credit under section 43-1075.01 for the same costs. .L. The credit allowed by this section is in 

lieu of any allowance for state tax purposes of a deduction of those expenses allowed by the internal 

revenue code. M. For the purposes of this section, "commercial advertisement", "motion picture", 

"motion picture production company" and "music video" have the same meanings prescribed in 

section 41-1517. 

 

43-1076Credit for employment by a healthy forest enterprise --A. For taxable years beginning 

from and after December 31, 2004 through December 31, 2014, a credit is allowed against the taxes 

imposed by this title for net increases in qualified employment positions by a qualified business that is 

certified by the department of commerce as a healthy forest enterprise pursuant to section 41-1516.  B. 

Subject to subsection e of this section, the amount of the credit is equal to:1. One-fourth of the taxable 

wages paid to an employee in a qualified employment position, not to exceed five hundred dollars per 
qualified employment position, in the first year or partial year of employment.  2. One-third of the 

taxable wages paid to an employee in a qualified employment position, not to exceed one thousand 

dollars per qualified employment position, in the second year of continuous employment.  3. One-half 



of the taxable wages paid to an employee in a qualified employment position, not to exceed one 

thousand five hundred dollars per qualified employment position, in the third year of continuous 

employment.  C. To qualify for a credit under this section: 1. The business must employ at least three 

new full-time employees in qualified employment positions in the first taxable year in which the credit 

is claimed.  2. All of the employees with respect to whom a credit is claimed must reside in this state 

on the date of hire.  3. A qualified employment position must meet all of the following requirements: 

(a) The position must be full-time employment for a minimum of one thousand five hundred fifty 
hours per year, unless a shorter period of employment is due to forest closures or weather conditions 

beyond the taxpayer's control. (b) The job duties must primarily involve or directly support the 

harvesting, transporting or the initial processing of qualifying forest products removed from qualifying 

projects as defined in section 41-1516 into a product having commercial value.  (c) the employer must 

pay compensation at least equal to the wage offer by county as computed annually by the department 

of economic security research administration division.  (d) the employee must have been employed for 

at least ninety days during the first taxable year. An employee who is hired during the last ninety days 

of the taxable year shall be considered a new employee during the next taxable year. A qualified 

employment position that is filled during the last ninety days of the taxable year is considered to be a 

new qualified employment position for the next taxable year. (e) the employee has not been previously 

employed by the taxpayer within twelve months before the current date of hire. 4. The employer shall 

provide health insurance coverage for employees as follows:(a) The employer shall pay: (i) At least 
twenty-five per cent of the premium or membership cost of the insurance program in the third year the 

taxpayer claims a credit under this section. If the taxpayer is self-insured, the taxpayer must pay at 

least twenty-five per cent of a predetermined fixed cost per employee for an insurance program that is 

payable whether or not the employee has filed claims. (ii) At least forty per cent of the premium or 

membership cost in the fourth year the taxpayer claims a credit under this section. If the taxpayer is 

self-insured, the taxpayer must pay at least forty per cent of a predetermined fixed cost per employee 

for an insurance program that is payable whether or not the employee has filed claims. (iii) At least 

fifty per cent of the premium or membership cost of the insurance program in the fifth and each 

subsequent year the taxpayer claims a credit under this section. if the taxpayer is self-insured, the 

taxpayer must pay at least fifty per cent of a predetermined fixed cost per employee for an insurance 

program that is payable whether or not the employee has filed claims. (b) An employer shall not 
reduce the amount of health insurance coverage provided to employees before certification by the 

department of commerce. D. A credit is allowed for employment in the second and third year only for 

qualified employment positions for which a credit was allowed and claimed by the taxpayer on the 

original first and second year tax returns. E. The net increase in the number of qualified employment 

positions is the lesser of the total number of filled qualified employment positions created during the 

taxable year or the difference between the average number of full-time employees in the current 

taxable year and the average number of full-time employees during the immediately preceding taxable 

year. The net increase in the number of qualified employment positions computed under this 

subsection may not exceed two hundred qualified employment positions per taxpayer each year.  F. A 

taxpayer who claims a credit under section 43-1074, 43-1077 or 43-1079 may not claim a credit under 

this section with respect to the same employees.  G. If the allowable tax credit exceeds the income 
taxes otherwise due on the claimant's income, or if there are no state income taxes due on the 

claimant's income, the amount of the claim not used as an offset against income taxes may be carried 

forward as a tax credit against subsequent years' income tax liability for the period not to exceed five 

taxable years, provided the business maintains its certification under section 41-1516.  H. Co-owners 

of a business, including partners in a partnership and shareholders of an s corporation as defined in 

section 1361 of the Iternal Rvenue Code, may each claim only the pro rata share of the credit allowed 

under this section based on the ownership interest. The total of the credits allowed all such owners of 

the business may not exceed the amount that would have been allowed for a sole owner of the 

business.  I. If a qualified business changes ownership through reorganization, stock purchase or 

merger, the new taxpayer may claim first year credits only for one or more qualified employment 

positions that it created and filled with an eligible employee after the purchase or reorganization was 

complete. If a person purchases a business that had qualified for first or second year credits or changes 
ownership through reorganization, stock purchase or merger, the new taxpayer may claim the second 

or third year credits if it meets the other eligibility requirements of this section. Credits for which a 

taxpayer qualified before the changes described in this subsection are terminated and lost at the time 



the changes are implemented.  J. If, within five taxable years after first receiving a credit pursuant to 

this section, the certification of qualification of a business is terminated or revoked under section 41-

1516 other than for reasons beyond the control of the business as determined by the department of 

commerce, the credits allowed the business pursuant to this section are subject to recapture pursuant to 

this subsection. This subsection applies only in the case of the termination or revocation of a 

certification of qualification. this subsection does not apply if, in any taxable year, a taxpayer 

otherwise does not qualify for or fails to claim the credit under this section. The recapture of credits 
under this subsection is computed by increasing the amount of taxes imposed in the year following the 

year in which the qualification of the business was terminated or revoked by an amount determined by 

multiplying the full amount of all credits previously allowed under this section by a percentage 

determined as follows: 1. If the initial credit under this section was allowed for the taxable year 

immediately preceding the taxable year in which the certification of qualification of a business is 

terminated or revoked, one hundred per cent.  2. If the initial credit under this section was allowed two 

taxable years before the taxable year in which the certification of qualification of a business is 

terminated or revoked, eighty per cent. 3. If the initial credit under this section was allowed three 

taxable years before the taxable year in which the certification of qualification of a business is 

terminated or revoked, sixty per cent. 4. If the initial credit under this section was allowed four taxable 

years before the taxable year in which the certification of qualification of a business is terminated or 

revoked, forty per cent. 5. If the initial credit under this section was allowed five taxable years before 
the taxable year in which the certification of qualification of a business is terminated or revoked, 

twenty per cent. 

 

43-1077 Credit for employment by qualified defense contractor.ðA A credit is allowed against 

the taxes imposed by this title for: A.1 Net increases in employment under United States department of 

defense contracts during the taxable year, as computed under subsection D of this section, by a 

qualified defense contractor who is certified by the department of commerce under section 41-1508.  

A.2 Net increases in private commercial employment during the taxable year, as computed under 

subsection E of this section, by a qualified defense contractor who is certified by the department of 

commerce under section 41-1508 due to full-time equivalent employee positions transferred during the 

taxable year by the taxpayer from exclusively defense related activities to employment by the taxpayer 
in exclusively private commercial activities. .B The amount of the credit is a dollar amount allowed 

for each full-time equivalent employee position created, determined as follows: 

 

1st year    $2,500 

2nd year   $2,000 

3rd year   $1,500 

4th year    $1,000 

5th year       $500 

 

C  If the allowable tax credit exceeds the taxes otherwise due under this title on the claimant's income, 

or if there are no taxes due under this title, the taxpayer may carry the amount of the claim not used to 
offset the taxes under this title forward until taxable years beginning from and after December 31, 

2011 as a credit against subsequent years' income tax liability, regardless of continuing certification as 

a qualified defense contractor. .D The net increase in employment under defense related contracts 

shall be determined as follows: D.1 Establish an employment baseline for the taxpayer based on a 

multiyear forecast of employment on United States department of defense contracts that was submitted 

to the department of defense before June 1, 1992. The annual average employment forecast for the 

first year the taxpayer qualified is the baseline. If the taxpayer did not make such a forecast before 

June 1, 1992, the baseline is the average annual employment as reported to the department of 

economic security during the preceding taxable year. If a taxpayer qualifies in the same year it 

relocates into this state, the taxpayer's baseline is zero. D.2  For the first year of the credit, the 

taxpayer's net increase in average employment is the increase in employment reported to the 

department of economic security for the taxable year over the employment baseline. .D.3 For each 
succeeding year of the credit, the taxpayer's net increase in average employment is the increase in 

employment reported to the department of economic security for the taxable year over the preceding 

taxable year's average employment.  .E In computing the amount of credit allowed under subsection 



A, paragraph 2 of this section, the taxpayer shall: E.1 Prorate employment during the taxable year 

according to the date of transfer from defense to private commercial activities or the date of transfer 

from private commercial activities to defense. .E.2 Compute and subtract an amount pursuant to 

subsection B of this section for full-time equivalent employee positions that were transferred during 

the taxable year by the taxpayer from exclusively private commercial activities to exclusively defense 

related activities. .F The taxpayer shall account for qualifying full-time equivalent employee positions 

on a first-in first-out basis. If a decrease in qualifying employment occurs, the taxpayer shall subtract 
the decrease from the earliest qualifying positions.  G A credit is not allowed under both subsection A, 

paragraphs 1 and 2 of this section with respect to the same employee position. A full-time equivalent 

employee position may be considered for purposes of computing the credit under either subsection A, 

paragraph 1 or 2 of this section, but not both. .H  A credit is not allowed under this section with 

respect to employment that was transferred from an outside contractor in this state to in-house 

employment by the taxpayer solely for purposes of qualifying for the credit. .I  A taxpayer who claims 

a credit under section 43-1074, 43-1079 or 43-1083.01 may not claim a credit under this section with 

respect to the same employee positions. .J Co-owners of a business, including partners in a partnership 

and shareholders of an S corporation, as defined in section 1361 of the internal revenue code, may 

each claim only the pro rata share of the credit allowed under this section based on the ownership 

interest. The total of the credits allowed all such owners may not exceed the amount that would have 

been allowed for a sole owner of the business. 

 

43-1078Credit for property taxes paid by qualified defense contractor--A. A credit is allowed 

against the taxes imposed by this title equal to a portion of the amount paid as taxes during the 

taxable year by a qualified defense contractor that is certified by the department of commerce 

under section 41-1508, on property in this state that is classified as class one, paragraphs 12 and 

13 pursuant to section 42-12001. B. The amount of the credit is determined as follows: B.1. 

Multiply the amount paid as taxes on property classified as class one, paragraphs 12 and 13 

pursuant to section 42-12001 in this state during the taxable year by a percentage based on net 

new defense related employment, determined by subtracting the employment baseline 

determined pursuant to section 43-1077, subsection D, paragraph 1, from average annual 

employment as reported to the department of economic security for the taxable year, as follows: 

  

New Employment          Credit Percentage  

 

More than 900                          40% 

601-900                                      30% 

301-600                                     20% 

1-300                                        10% 

  

.B.2. Multiply the amount determined under paragraph 1 of this subsection by a percentage determined 

by dividing the taxpayer's total gross income from United States department of defense contracts 

apportioned to this state by the taxpayer's total gross income from all sources apportioned to this state. 
.C. If the allowable tax credit exceeds the taxes otherwise due under this title on the claimant's income, 

or if there are no taxes due under this title, the taxpayer may carry the amount of the claim not used to 

offset the taxes under this title forward until taxable years beginning from and after December 31, 

2011 as a credit against subsequent years' income tax liability, regardless of continuing certification as 

a qualified defense contractor. .D. The credit allowed by this section is in lieu of a deduction for 

property taxes under section 43-1042 with respect to the same taxes paid. E. Co-owners of a business, 

including partners in a partnership and shareholders of an S corporation, as defined in section 1361 of 

the internal revenue code, may each claim only the pro rata share of the credit allowed under this 

section based on the ownership interest. The total of the credits allowed all such owners may not 

exceed the amount that would have been allowed for a sole owner of the business. 

 

43-1079 Credit for increased employment in military reuse zones; definition.ðA  
A credit is allowed against the taxes imposed by this title for net increases in employment by the 

taxpayer of full-time employees working in a military reuse zone, established under title 41, chapter 

10, article 3, and who are primarily engaged in providing aviation or aerospace services or in 



manufacturing, assembling or fabricating aviation or aerospace products. The amount of the credit is a 

dollar amount allowed for each new employee, determined as follows: .A.1 With respect to each 

employee other than a dislocated military base employee: 

 

1st year of employment 

 $ 500 

 
2nd year of employment 

 $1,000 

  

3rd year of employment 

 $1,500 

  

4th year of employment 

 $2,000 

  

5th year of employment 

 $2,500 

  
A.2 With respect to each dislocated military base employee: 

 

1st year of employment 

 $1,000 

  

2nd year of employment 

 $1,500 

  

3rd year of employment 

 $2,000 

  
4th year of employment 

 $2,500 

  

5th year of employment 

 $3,000 

  

B If the allowable tax credit exceeds the taxes otherwise due under this title on the claimant's income, 

or if there are no taxes due under this title, the amount of the claim not used to offset the taxes under 

this title may be carried forward as a credit against subsequent years' income tax liability for the 

period, not to exceed five taxable years, if the business remains in the military reuse zone. C The net 

increase in the number of employees for purposes of this section shall be determined by comparing the 
taxpayer's average employment in the military reuse zone during the taxable year with the taxpayer's 

previous year's fourth quarter employment in the zone, based on the taxpayer's report to the 

department of economic security for unemployment insurance purposes but considering only 

employment in the zone. D Co-owners of a business, including partners in a partnership and 

shareholders of an S corporation, as defined in section 1361 of the internal revenue code, may each 

claim only the pro rata share of the credit allowed under this section based on the ownership interest. 

The total of the credits allowed all such owners may not exceed the amount that would have been 

allowed for a sole owner of the business. E A credit is not allowed under this section with respect to an 

employee whose place of employment is relocated by the taxpayer from a location in this state to the 

military reuse zone, unless the employee is engaged in aviation or aerospace services or in 

manufacturing, assembling or fabricating aviation or aerospace products and the taxpayer maintains at 

least the same number of employees in this state but outside the zone. F A taxpayer who claims a 
credit under section 43-1074, 43-1077 or 43-1083.01 may not claim a credit under this section with 

respect to the same employees. G For the purposes of this section, "dislocated military base employee" 

means a civilian who previously had permanent full-time civilian employment on the military facility 



as of the date the closure of the facility was finally determined under federal law, as certified by the 

department of commerce. 

 

43-1080 Credit for construction costs of qualified environmental technology facility--A.  

A credit is allowed against the taxes imposed by this title for expenses incurred in constructing a 

qualified environmental technology manufacturing, producing or processing facility as described in 

section 41-1514.02. The amount of the credit is equal to ten per cent of the amount spent during the 
taxable year to construct the facility, including land acquisition, improvements, building 

improvements, machinery and equipment, but not exceeding seventy-five per cent of the tax liability 

under this title for the taxable year determined without applying the credit. B.  

Amounts qualifying for the credit under this section must be includible in the taxpayer's adjusted basis 

for the facility. The adjusted basis of any asset with respect to which the taxpayer has claimed a credit 

shall be reduced by the amount of credit claimed with respect to that asset. This credit does not affect 

the deductibility for depreciation or amortization of the remaining adjusted basis of the asset. C. A 

taxpayer may claim a credit under this section with respect to new qualifying construction within ten 

years after the start of the facility's initial construction, but a credit is not allowed under this section for 

any amount spent more than ten years after the start of the facility's initial construction. D. A taxpayer 

qualifies for the credit under this section if the taxpayer owns the facility or leases the facility or any 

component of the facility for a term of five or more years. .E. If the allowable tax credit exceeds 
seventy-five per cent of the taxes otherwise due under this title on the claimant's income, or if there are 

no taxes due under this title, the amount of the claim not used to offset taxes under this title may be 

carried forward for not more than fifteen taxable years as a credit against subsequent years' income tax 

liability.  F. Co-owners of a business, including partners in a partnership and shareholders of an S 

corporation, as defined in section 1361 of the internal revenue code, may each claim only the pro rata 

share of the credit allowed under this section based on the ownership interest. The total of the credits 

allowed all such owners may not exceed the amount that would have been allowed for a sole owner of 

the business. G. If either of the following circumstances occurs with respect to a qualified 

environmental technology manufacturing, producing or processing facility, the tax imposed by this 

title for the taxable year in which the circumstance occurs shall be increased by the full amount of all 

credits previously allowed under this section with respect to that facility: G.1. The taxpayer abandons 
construction before the facility is placed in service. G.2. Before the facility is placed in service, the 

taxpayer changes plans in such a manner as to no longer qualify as an environmental technology 

manufacturing, producing or processing facility under section 41-1514.02. H. If, within five years 

after being placed in service, an operating environmental technology manufacturing, producing or 

processing facility with respect to which a credit has been allowed under this section ceases for any 

reason to operate as an environmental technology manufacturing, producing or processing facility as 

described in section 41-1514.02, the tax imposed by this title for the taxable year shall be increased by 

an amount determined by multiplying the full amount of all credits previously allowed under this 

section with respect to that facility by a percentage determined as follows: H.1. If the facility was 

placed in service less than one year before ceasing to operate as an environmental technology 

manufacturing, producing or processing facility, one hundred per cent. H.2. If the facility was placed 
in service at least one year but not more than two years before ceasing to operate as an environmental 

technology manufacturing, producing or processing facility, eighty per cent. H.3. If the facility was 

placed in service at least two years but less than three years before ceasing to operate as an 

environmental technology manufacturing, producing or processing facility, sixty per cent. H.4.  

If the facility was placed in service at least three years but less than four years before ceasing to 

operate as an environmental technology manufacturing, producing or processing facility, forty per 

cent. H.5. If the facility was placed in service at least four years but less than five years before ceasing 

to operate as an environmental technology manufacturing, producing or processing facility, twenty per 

cent. .I. The department by rule shall prescribe record keeping requirements for taxpayers who claim a 

credit under this section. 

 

43-1081 Credit for pollution control equipment --A. A credit is allowed against the taxes imposed 
by this title for expenses that the taxpayer incurred during the taxable year to purchase real or personal 

property that is used in the taxpayer's trade or business in this state to control or prevent pollution. The 

amount of the credit is equal to ten per cent of the purchase price. B. Property that qualifies for the 



credit under this section includes that portion of a structure, building, installation, excavation, 

machine, equipment or device and any attachment or addition to or reconstruction, replacement or 

improvement of that property that is directly used, constructed, or installed in this state for the purpose 

of meeting or exceeding rules or regulations adopted by the United States environmental protection 

agency, the department of environmental quality or a political subdivision of this state to prevent, 

monitor, control or reduce air, water or land pollution that results from the taxpayer's direct operating 

activities in conducting a trade or business in this state. C. The credit allowed pursuant to this section 
does not apply to: 1. The purchase of any personal property that is attached to a motor vehicle. 2. Any 

property that has a substantial use for a purpose other than the purposes described in subsection B. 3. 

Any portion of pollution control property that is included as a standard and integral part of another 

property.  D. Amounts that qualify for a credit under this section must be includible in the taxpayer's 

adjusted basis for the property. The adjusted basis of any property with respect to which the taxpayer 

has claimed a credit shall be reduced by the amount of credit claimed with respect to that asset. This 

credit does not affect the deductibility for depreciation or amortization of the remaining adjusted basis 

of the asset.  E. Co-owners of a business, including partners in a partnership and shareholders of an S 

corporation, as defined in section 1361 of the internal revenue code, may each claim only the pro rata 

share of the credit allowed under this section based on the ownership interest. The total of the credits 

allowed all such owners may not exceed the amount that would have been allowed a sole owner.  F. If 

the allowable tax credit exceeds the taxes otherwise due under this title on the claimant's income, or if 
there are no taxes due under this title, the taxpayer may carry the amount of the claim not used to 

offset the taxes under this title forward for not more than five taxable years' income tax liability.  G. 

The maximum credit that a taxpayer may claim under this section is five hundred thousand dollars in a 

taxable year. 

 

43-1081.01Credit for agricultural pollution control equipment--A. A credit is allowed against the 

taxes imposed by this title for expenses that a taxpayer, involved in the commercial production of 

livestock, livestock products or agricultural, horticultural, viticultural or floricultural crops or 

products, incurred during the taxable year to purchase tangible personal property that is primarily used 

in the taxpayer's trade or business in this state to control or prevent pollution. The amount of the credit 

is equal to twenty-five per cent of the cost of the real or personal property. The maximum credit that a 
taxpayer may claim under this section is twenty-five thousand dollars in a taxable year. B. Property 

that qualifies for the credit under this section includes the portion of a structure, building, installation, 

excavation, machine, equipment or device and any attachment or addition to or reconstruction, 

replacement or improvement of that property that is directly used, constructed or installed in this state 

to prevent, monitor, control or reduce air, water or land pollution. C. Amounts that qualify for a credit 

under this section must be includible in the taxpayer's adjusted basis for the property. The adjusted 

basis of any property with respect to which the taxpayer has claimed a credit shall be reduced by the 

amount of credit claimed with respect to that asset. This credit does not affect the deductibility for 

depreciation or amortization of the remaining adjusted basis of the asset. D. Co-owners of a business, 

including partners in a partnership and shareholders of an S corporation, as defined in section 1361 of 

the internal revenue code, may each claim only the pro rata share of the credit allowed under this 
section based on the ownership interest. The total of the credits allowed all such owners may not 

exceed the amount that would have been allowed a sole owner. .E. If the allowable tax credit exceeds 

the taxes otherwise due under this title on the claimant's income, or if there are no taxes due under this 

title, the amount of the claim not used to offset the taxes under this title may be carried forward to the 

next five consecutive taxable years as a credit against subsequent years' income tax liability. F. A 

taxpayer who claims a credit for pollution control equipment under this section shall not claim a credit 

under section 43-1081 for the same equipment or expense. 

 

43-1081.02Credit for taxpayers participating in agricultural preservation district --.A.  

For taxable years beginning from and after December 31, 2000 and ending before January 1, 2006, a 

credit is allowed in lieu of any other deduction or credit against taxes imposed by this title for a 

taxpayer who owns property classified as class two property under section 42-12002 and who conveys 
ownership or development rights of the property to an agricultural preservation district under section 

48-5702. Except as provided in subsection b of this section, the amount of the credit is either: A.1. The 

appraised value of the property if the taxpayer conveys the ownership of the property to the district. 



A.2. The difference between the appraised value of the undeveloped land and the appraised value of 

the land for development purposes if the taxpayer conveys the development rights of the property to 

the district. B. To receive a tax credit under this section, a taxpayer must apply to the agricultural 

preservation district, on a form prescribed by the district, on or before January 15 following the 

calendar year in which the conveyance or close of escrow occurred. On or before February 15, the 

district shall review and determine the qualification for and amount of the credit for each taxpayer and 

issue a certificate to each qualifying applicant stating the appraisal amount and the amount of the 
credit. The taxpayer shall claim the credit on the next tax return filed after receiving the certificate 

from the district. The district shall not certify tax credits under this section in any calendar year 

exceeding thirty-three thousand dollars. If qualifying applications exceed thirty-three thousand dollars, 

the district shall proportionately reduce the amount of the credit awarded to each taxpayer. C. Co-

owners of the property, including partners in a partnership and shareholders of an s corporation, as 

defined in section 1361 of the internal revenue code, may each claim only the pro rata share of the 

credit allowed under this section based on the ownership interest. Tthe total of the credits allowed all 

such owners may not exceed the amount that would have been allowed a sole owner. D. If the 

allowable tax credit exceeds the taxes due under this title on the claimant's income, or if there are no 

taxes due under this title, the amount of the claim not used to offset the taxes under this title shall be 

paid in the same manner as a refund granted under section 42-1118. Refunds made pursuant to this 

section are subject to setoff under section 42-1122. 

 

43-1082Credit for construction materials incorporated into qualifying facility; definitions--A.  

A credit is allowed against the tax imposed by this title for new construction materials incorporated 

into a qualifying facility located entirely within this state, construction of which is begun on or after 

January 1, 1994 and completed on or before December 31, 1999. The credit shall be computed as five 

per cent of the purchase price of the materials. The credit shall be claimed in the taxable year in which 

the qualified facility receives a certificate of occupancy. B. Co-owners of a business, including 

partners in a partnership and shareholders of an S corporation, as defined in section 1361 of the 

Internal Revenue Code, may each claim only the pro rata share of the credit allowed under this section 

based on the ownership interest, except that partners in a partnership and members in a limited liability 

company may allocate among themselves any credit for construction materials that are incorporated 
into a facility that is predominantly used for direct broadcast satellite television or data transmission 

services in any proportion stated in their partnership or operating agreement. The total of the credits 

allowed all such owners may not exceed the amount that would have been allowed a sole owner. C. If 

the allowable tax credit exceeds the taxes otherwise due under this title on the claimant's income, or if 

there are no taxes due under this title, the taxpayer may carry the amount of the claim not used to 

offset the taxes under this title forward for not more than five taxable years' income tax liability. D. 

The department shall prescribe a form to be filed in the year the credit arises by a partnership or 

limited liability company that allocates the credit among its partners or members. The form constitutes 

an election by the business as to the proportion of the credit allocable to each of the specific owners. 

The election is irrevocable. E. For purposes of this section: E.1. ñConstruction materialsò means 

tangible personal property incorporated into and permanently affixed to the taxpayer's qualifying 
facility other than materials exempt from taxation pursuant to section 42-5061 or 42-5159, subsection 

B. E.2. ñDirect broadcast satellite television or data transmission servicesò means either: .E.2.(a) 

Receiving, converting, processing, storing or transmitting telecommunications information by a 

business that operates pursuant to 47 Code of Federal Regulations parts 25 and 100. E.2.(b) 

Transmitting telecommunications information to a business that operates pursuant to 47 Code of 

Federal Regulations parts 25 and 100 if the transmitting meets the requirements of section 42-5061, 

subsection B, paragraph 16, subdivision (b). E.3. ñPurchase priceò means either the direct cost of 

materials purchased by the taxpayer from a supplier for incorporation into the qualifying facility, or 

the direct cost of materials paid by a contractor for incorporation into the taxpayer's qualifying facility. 

E.4. ñQualifying facilityò means a new building or structure, or expansion of an existing building or 

structure, located entirely within this state, predominantly used for manufacturing, fabricating, mining, 

refining, metallurgical operations, direct broadcast satellite television or data transmission services or 
research and development as described in section 43-1168, and which has a total cost of construction 

in excess of five million dollars. 

 



43-1085 Credit for solar energy devices; commercial and industrial applications--A.  

For taxable years beginning from and after December 31, 2005 through December 31, 2012, a credit is 

allowed against the taxes imposed by this title for a taxpayer who is either: A.1. Installing one or more 

solar energy devices, as defined in section 42-5001 and certified pursuant to section 41-1510.01, 

during the taxable year for commercial, industrial or any other nonresidential application in the 

taxpayer's facility located in this state. A.2. The third party organization that financed, installed or 

manufactured the solar energy device that qualifies for the credit under paragraph 1 of this subsection 
if the taxpayer or an entity exempt from taxation under chapter 12 of this title who otherwise would 

qualify for this credit transfers the credit on a form prescribed by the department to the third party 

organization. B. The amount of the credit is equal to ten per cent of the installed cost of the device. .C. 

The person who provides or installs the device shall furnish the taxpayer with an accounting of the 

cost to the taxpayer. D. The taxpayer may not cumulate total tax credits under this section exceeding 

twenty-five thousand dollars with respect to the same building in the same year or fifty thousand 

dollars in total credits in any year. E. If the allowable credit exceeds the taxes otherwise due under this 

title on the claimant's income, or if there are no taxes due under this title, the amount of the claim not 

used to offset taxes under this title may be carried forward for not more than five consecutive taxable 

years as a credit against subsequent years' income tax liability. F. Co-owners of a business, including 

partners in a partnership and shareholders of an S corporation, as defined in section 1361 of the 

internal revenue code, may each claim only the pro rata share of the credit allowed under this section 
based on the ownership interest or financial investment in the system. The total of the credits allowed 

all such owners may not exceed the amount that would have been allowed a sole owner. 

 

43-1087Credit for employment of temporary assistance for needy families recipients--A. A credit 

is allowed against the taxes imposed by this title for net increases in qualified employment by the 

taxpayer of recipients of temporary assistance for needy families as defined in section 46-101 who are 

residents of this state. The amount of the credit is equal to the sum of the following: A.1. One-fourth 

of the taxable wages paid to each employee in qualified employment positions, not to exceed five 

hundred dollars per qualified employment position, in the first year or partial year of employment. 

Wages that were subsidized as provided by section 46-299 shall not be included. A.2. One-third of the 

taxable wages paid to each employee in qualified employment positions, not to exceed one thousand 
dollars per qualified employment position, in the second year of continuous employment. Wages that 

were subsidized as provided by section 46-299 shall not be included. A.3. One-half of the taxable 

wages paid to each employee in qualified employment positions, not to exceed one thousand five 

hundred dollars per qualified employment position, in the third year of continuous employment. 

Wages that were subsidized as provided by section 46-299 shall not be included. .B. The credit 

allowed in this section is in lieu of any wage expense deduction taken for state tax purposes. C. To 

qualify for a credit under this section: C.1. All of the employees with respect to whom a credit is 

claimed must reside in this state and must be recipients of temporary assistance for needy families as 

defined in section 46-101 at the time the employee is hired. .C.2. A qualified employment position 

must meet all of the following requirements: C.2.(a) The position must be classified as full-time 

employment. C.2.(b) The employment must include health insurance coverage for the employee if the 
employer offers this coverage for employees who are not recipients of temporary assistance for needy 

families.C.2.(c) The employer must pay compensation at least equal to the minimum wage or a wage 

comparable to that paid to employees who are not receiving temporary assistance for needy families 

based on the employee's training, skills and job classification. C.2.(d) The employee must have been 

employed for at least ninety days during the first taxable year. An employee who is hired during the 

last ninety days of the taxable year shall be considered a new employee during the next taxable year. 

Periods for which the employee's wages were subsidized as provided by section 46-299 shall not be 

included as periods of employment.C.2.(e) The employee was not employed by the taxpayer within 

twelve months before the current date of hire. C.2.(f) The employee position is not eligible for any 

other employment credit pursuant to this title based on wages paid. .D. The net increase in the number 

of qualified employment positions shall be determined by comparing the average number of qualified 

employment positions during the taxable year with the immediately preceding taxable year based on 
the taxpayer's report to the department of economic security for unemployment purposes. E. If the 

allowable tax credit exceeds the income taxes otherwise due on the claimant's income, the amount of 

the claim not used as an offset against income taxes may be carried forward as a tax credit against 



subsequent years' income tax liability for the period, not to exceed five consecutive taxable years. F. 

Co-owners of a business, including partners in a partnership and shareholders of an S corporation as 

defined in section 1361 of the internal revenue code, may claim only the pro rata share of the credit 

allowed under this section based on the ownership interest. The total of the credits allowed all the 

owners of the business may not exceed the amount that would have been allowed for a sole owner of 

the business. G. The department may adopt rules necessary for the administration of this section. 

Arkansas Reg. I, Introduction  The Act 182 of 2003 consolidates six previously existing incentives into one 

incentive package. The consolidated incentives include: Enterprise Zone (Advantage Arkansas); 
Economic Investment Tax Credit (InvestArk); Economic Development Incentive Act (Create Rebate); 

Arkansas Economic Development Act (AEDA); Emerging Technology Development Act; and 

Biotechnology Training and Development Act.  The Consolidated Incentive Act of 2003 also provides 

incentives for targeted businesses that allow earned income tax credits to be sold which will allow 

these targeted businesses to realize the benefits of the incentive earlier. In addition, it expands the 

opportunities for qualified businesses to earn income tax credits based on research and development 

expenditures.  Other benefits of consolidating incentives include the uniformity of definitions and 

administration of the various incentives.  A financial incentive agreement will be signed with each 

eligible business that qualifies for an incentive under this act and is approved by the Commission. The 

financial incentive agreement will be the primary document outlining the benefits to be received and 

the start and end date of the project. It will also serve as the primary source document when the 

Department of Finance and Administration audits the business to verify compliance. The financial 
incentive agreement shall: Specify the effective date of the agreement; Specify the term of the 

agreement, which shall be calculated from the date the agreement is signed by the business and the 

Commission; Specify the incentive the business is to receive; Specify the investment and/or payroll 

threshold requirements necessary to qualify for eligibility.  Specify the eligible businesses' 

responsibilities for certifying eligibility requirements; and Specify the approved businesses' 

responsibilities for failure to meet or maintain eligibility requirements. 

 

Reg. II, Definitions. 1 "Applied research"  means any activity that seeks to utilize, synthesize, or 

apply existing knowledge, information, or resources to the resolution of a specific problem, question, 

or issue; 2 "The Authority"  means the Arkansas Science and Technology Authority. 3 "Average 

hourly wage" means the weekly earnings, excluding overtime, bonuses, and company paid benefits, of 
all new full-time permanent employees hired after the date of the signed financial incentive agreement, 

divided by the number of new full-time permanent employees, divided by forty (40);4  "Basic 

research" means any original investigation for the advancement of scientific or technological 

knowledge; 5 "Business component" means any product, process, computer software, technique, 

formula or invention held for sale, lease or license or used in trade or business of the taxpayer; 6 

"Contractual employee"  means an employee who: 6.A May be included in the payroll calculations 

of a business qualifying for benefits under this act and is under the direct supervision of the business 

receiving benefits under this act, but is an employee of a business other than the one receiving benefits 

under this act; 6.B Otherwise meets the requirements of a new full-time permanent employee of the 

business receiving benefits under this act; and .6.C Receives a benefits package comparable to direct 

employees of the business receiving benefits under this act; .7 "Corporate headquarters"  means: 
7.A The facility or portion of a facility where corporate staff employees are physically employed, and 

where the majority of the company's financial, personnel, legal, planning, information technology, or 

other headquarters related functions are handled either on a regional basis or national basis. These 

facilities include establishments primarily engaged in administering, overseeing, and managing other 

establishments of the company or enterprise as classified in sector 551114 of the North American 

Industrial Classification System (NAICS) effective January 1, 2007; 7.B A corporate headquarters 

must be a regional corporate headquarters or a national corporate headquarters; 8 "County or state 

average hourly wage" means 8.A The weighted average weekly earnings for Arkansans in all 

industries, both statewide and county wide, as calculated by the Arkansas Department of Workforce 

Services in their most recent Annual Covered Employment and Earnings publication, divided by forty 

(40). 8.B The average hourly wage threshold determined at the signing of the financial incentive 

agreement shall be the threshold for the term of the agreement; .9 "Commission" means the Arkansas 
Economic Development Commission; 10 "D irector"  means the Director of the Arkansas Economic 

Development Commission;11 "Distribution center " means a facility for the reception, storage, and 



shipping of:.11.A A business' own products or products that the business wholesales to retail 

businesses or ships to its own retail outlets if seventy-five percent (75%) of the sales revenues are 

from out of state customers;11.B Products owned by other companies with which the business has 

contracts for storage and shipping if seventy-five percent (75%) of the sales revenues of the product 

owner are from out-of-state customers; or 11.C Products for sale to the general public if seventy-five 

percent (75%) of the sales revenues are from out-of-state customers;12 "Eligible businesses" means 

non-retail businesses engaged in commerce for profit that meet the eligibility requirements for the 
applicable incentive offered by this subchapter, and fall into one (1) or more of the following 

categories: A(i) Manufacturers classified in sectors 31-33 in the North American Industrial 

Classification System (NAICS), as in effect January 1, 2007. 12.A(ii) Manufacturers classified in 

sectors 20-39 according to the Standard Industrial Classification (SIC) standards but which are 

classified under NAICS in another sector; 12.B(i) Businesses primarily engaged in the design and 

development of prepackaged software, digital content production and preservation, computer 

processing and data preparation services, or information retrieval services. 12.B(ii) All businesses in 

this group shall derive at least seventy-five percent (75%) of their sales revenue from out of state;12.C 

12.C(i) Businesses primarily engaged in motion picture productions. 12.C(ii) All businesses in this 

group shall derive at least seventy-five percent (75%) of their sales revenue from out of state;.12.D A 

distribution center or intermodal facility;12.E An office sector business;.12.F A national or regional 

corporate headquarters, North American Industrial Classification System (NAICS) Code 551114, as in 
effect January 1, 2007;12.G Firms primarily engaged in commercial, physical and biological research 

as classified in the North American Industrial Classification System (NAICS) code 541710, as in 

effect January 1, 2007;12.H(i) Scientific and technical services business. 12.H(ii) 12.H(ii)(a) All 

businesses in this group shall derive at least seventy-five percent (75%) of their sales revenue from out 

of state; and 12.H(ii)(b)12.H(ii)(b)(1) The average hourly wages paid by businesses in this group shall 

exceed one hundred fifty percent (150%) of the county or state average hourly wage, whichever is 

less. 12.H(ii)(b)(2) The average hourly wage threshold determined at the signing of the financial 

incentive agreement shall be the threshold for the term of the agreement; and 12.I The Director may 

classify a non-retail business as an eligible business if the following conditions exist: 12.I(i) The 

business must derive at least seventy-five percent (75%) of its sales revenue from out of state; 

and12.I(ii) The business proposes to pay wages in excess of one hundred ten percent (110%) of the 
county or state average wage, whichever is less.  13 "Endorsement resolution"  means a resolution 

approved by the governing body of the municipality or county within whose jurisdiction the project 

facility is located which: 13.1 Approves the specific entity's participation in the program; and 13.2 

Specifies that the municipality or county authorizes the Department of Finance and Administration to 

refund local sales and use taxes to the approved business. A municipality or county can authorize the 

refund of a tax levied by it but may not authorize a refund of any tax not levied by it. 14 "Equity 

investment" means capital invested in common or preferred stock, royalty or intellectual property 

rights, limited partnership interests, limited liability company interests, and any other securities or 

rights that evidence ownership in private businesses, including a federal agency's award of a Small 

Business Innovation Research (SBIR) or Small Business Technology Transfer (STTR) grant. For the 

purposes of this act, subordinated debt may also be considered an equity investment; 15 "Existing 

employees" means: 15.A Those employees hired by the business before the date the financial 

incentive agreement was signed.  15.B 15.B(i) Existing employees may be considered new full-time 

permanent employees only if:15.B(ii) 15.B(ii)(a) The position or job filled by the existing employee 

was created in accordance with the signed financial incentive agreement; and 15.B(ii)(b) The position 

vacated by the existing employee was either filled by a subsequent employee or no subsequent 

employee will be hired because the business no longer conducts the particular business activity 

requiring that classification; .15.C If the Director of the Economic Development Commission and the 

Director of the Department of Finance and Administration find that a significant impairment of job 

opportunities for existing employees will otherwise occur, they may jointly authorize existing 

employees to qualify as new full-time permanent employees; 16 "Facility"  means a single physical 

location at which the eligible business is conducting its operations. A physical location may consist of 

more than one facility of the eligible business located on non-contiguous property within the same 
incorporated city that is conducting similar or complimentary activity. 17 "Financial incentive 

agreement" means an agreement entered into by an eligible business and the Commission to provide 

the business an incentive to locate a new business or expand an existing business in Arkansas; 18 



"Fund"  means the Arkansas Economic Development Incentive Fund;19 "Governing authority " 

means the quorum court of a county or the governing body of a municipality;20 "In -house research" 

means: 20.A  20.A(i) Applied research supported by the business through the purchase of supplies for 

research activities and payment of wages and usual fringe benefits for employees of the business who 

conduct research activities in research facilities: 20.A(i)(a) Dedicated to the conduct of research 

activities; 20.A(i)(b) Operated by the business; and 20.A(i)(c) Performed primarily under laboratory, 

clinical, or field experimental conditions for the purpose of reducing a concept or idea to practice, or 
to advance a concept or idea, or improvement thereon, to the point of practical application.  20.A(ii) 

"In -house research" includes experimental or laboratory activity to develop new products, improve 

existing products, or develop new uses of products, but only to the extent that activity is conducted in 

Arkansas. 20.B "In -house research" does not include tests or inspection of materials or products for 

quality control, efficiency surveys, management studies, other market research, or any other ordinary 

and necessary expenses of conducting business; 21 "Intellectual property"  means an invention, 

discovery, or new idea that the legal entity responsible for commercialization has decided to legally 

protect for possible commercial gain, based on the disclosure of the creator; 22 "Intermodal facility"  

means a facility with more than one (1) mode of interconnected movement of freight, commerce, or 

passengers; 23 "Investment threshold"  means the minimum amount of investment in project cost 

that must be incurred in order to qualify for eligibility; 24 "Invest" or "Investment"  means money 

expended by or on behalf of an approved eligible business that seeks to begin or expand operations in 
Arkansas and, without the infusion of capital, the location or expansion may not occur.  25 ñLease" 

means a right to possession of real property for a specific term in return for consideration, as 

determined in a lease agreement by both parties. 26  "Modernization"  means: 26.A  An increase in 

efficiency or productivity of a business through investment in machinery, equipment, or both. .26.B  

"Modernization"  does not include costs for routine maintenance or the installation of equipment that 

does not improve efficiency or productivity, except for expenditures for pollution control equipment 

mandated by state or federal laws or regulations; 27 "National corporate headquarters" means the 

sole corporate headquarters in the nation that handles headquarters related functions on a national 

basis; 28 "New full -time permanent employee" means: .28.A  28.A(i) A position or job that was 

created pursuant to the signed financial incentive agreement and that is filled by one (1) or more 

employees or contractual employees working at the facility identified in the financial incentive 
agreement who were Arkansas taxpayers during the year in which the tax credits or incentives were 

earned. Existing employees may not be considered New full-time permanent employees unless certain 

conditions are met as defined herein. .28.A(ii)  The position or job held by the employee or employees 

shall have been filled for at least twenty-six (26) consecutive weeks with an average of at least thirty 

(30) hours per week. 28.B However, to qualify under this act, a contractual employee shall be offered 

a benefits package comparable to a direct employee of the business seeking incentives under this act; 

29  "Non -retail business" means a business that derives less than ten percent (10%) of its total 

Arkansas revenue from sales to the general public; .30 "Office sector business" means: 30.A 

Business operations that support primary business needs, including, but not limited to, customer 

service, credit accounting, telemarketing, claims processing, and other administrative functions; 30.B 

All businesses in this group must be non-retail businesses and derive at least seventy-five percent 
(75%) of their sales revenue from out of state; 31 "Payroll"  means the total taxable wages, including 

overtime and bonuses, paid during the preceding tax year of the eligible business to new full-time 

permanent employees hired after the date of the signed financial incentive agreement; 32 "Person"  

means: 32.A An individual, trust, estate, fiduciary, firm, partnership, limited liability company, or 

corporation. 32.B "Person"  includes: 32.B(i) The directors, officers, agents, and employees of any 

person; 32.B(ii) Beneficiaries, members, managers, and partners; and 32.B(iii)  Any county or 

municipal subdivision of the state; 33 "Preconstruction costs" means the cost of eligible items 

incurred before the start of construction, including; 33(A) Project planning costs;33(B) Architectural 

and engineering fees; 33(C)  Right-of-way purchases; 33(D) Utility extensions; (E) Site preparations; 

33(F) Purchase of mineral rights; 33(G) Building demolition; 33(H) Builder's risk insurance; 33(I) 

Capitalized start-up costs; 33(J)  Deposits and process payments on eligible machinery and equipment; 

and 33(K)  Other costs necessary to prepare for the start of construction;. 34 "Project"  means costs 
associated with the: .34.A  34.A(i) Construction of a new plant or facility; 34.A(ii) Expansion of an 

established plant or facility by adding to the building, production equipment, or support infrastructure; 

or 34.A(iii)  Modernization of an established plant or facility through the replacement of production or 



processing equipment or support infrastructure that improves efficiency or productivity. 34.B 

"Project"  does not include: 34.B(i) Expenditures for routine repair and maintenance that do not result 

in new construction, expansion or modernization; 34.B(ii) Routine operating expenditures; 34.B(iii) 

Expenditures incurred at multiple facilities; or .34.B(iv) The purchase or acquisition of an existing 

business unless: 34.B(iv)(a) There is sufficient documentation that the existing business was closed; 

and .34.B(iv)(b)  The purchase of the existing business will result in the retention of the jobs that 

would have been lost due to the closure. 34.C Eligible project costs must be incurred within four (4) 
years from the date the financial incentive agreement was signed by the Commission; 35 "Project 

plan" means a plan: .35.A  Submitted to the Commission containing such information as may be 

required by the director to determine eligibility for benefits; and 35.B That, if approved, is a 

supplement to the financial incentive agreement; 36 "Qualified business" means an eligible business 

that: .A  Has met the qualifications for one (1) or more economic development incentives authorized 

by this act; and 36.B  36.B(i) Has signed a financial incentive agreement with the Commission; or 

36.B(ii) Is involved in a research and development program administered by the Arkansas Science and 

Technology Authority; 37  "Qualified research expenditures" means the sum of any amounts which 

are paid or incurred by an Arkansas taxpayer during the taxable year in funding a qualified research 

program which has been approved for tax credit treatment under rules and regulations promulgated by 

the Commission; 38 "Region" or "regional" means a geographic area comprised of two (2) or more 

states, including this state; 39 "Regional corporate headquarters" means a site that: 39.A Is the sole 
corporate headquarters within the region; and 39.B  Handles headquarters related functions on a 

regional basis; 40 "Research and development programs of the Arkansas Science and 

Technology Authority" means statutory programs operated by the Arkansas Science and Technology 

Authority under §§ 15-3-101 to 15-3-135; .41 "Research area of strategic value" means research in 

fields having long-term economic or commercial value to the state, and that have been identified in the 

research and development plan approved from time to time by the Board of Directors of the Arkansas 

Science and Technology Authority; 42 "Scientific and technical services business" means a 

business: .42.A Primarily engaged in performing scientific and technical activities for others, 

including: 42.A(i) Architectural and engineering design; or 42.A(ii)Computer programming and 

computer systems design; or 42.B Selling expertise; or 42.C Having production processes that are 

almost wholly dependent on worker skills; and 42.D  Deriving at least seventy-five percent (75%) of 
their sales revenue from out of state; and 42.E  Paying average hourly wages that exceed one hundred 

fifty percent (150%) of the county or state average hourly wage, whichever is less; 43 "Start of 

construction"  means any activity that causes a physical change to the building, property, or both, 

identified as the site of the approved project, but excluding engineering surveys, soil tests, land 

clearing, and extension of roads and utilities to the project site; 44 "Strategic research" means 

research that has strategic economic or long-term commercial value to the state and that is identified in 

the research and development plan approved from time to time by the Board of Directors of the 

Arkansas Science and Technology Authority; 45 "Support infrastructure " means physical assets 

necessary for the business to operate, including, but not limited to, water systems, wastewater systems, 

gas and electric utilities, roads, bridges, parking lots and communication infrastructure; 46 "Targeted 

businesses" means: .46.A  A grouping of growing business sectors, the businesses of which: 46.A(i) 
Have been operating in the state for less than five (5) years. For purposes of determining this criteria, 

the targeted business is considered operating in Arkansas when the minimum annual payroll threshold 

is met and the minimum equity investment has been constructively received. Once these thresholds are 

met, the business has five (5) years in which it is eligible to apply as targeted business; 46.A(ii)  Pay at 

least one hundred and fifty percent (150%) of the lesser of the county or state average wage; and 

46.A(iii) That have been selected to receive special benefits.  46.B Those groupings, not to exceed six 

(6), include the following:.46.B(i) Advanced materials and manufacturing systems;46.B(ii) 

Agriculture, food and environmental sciences;46.B(iii) Biotechnology, bioengineering and life 

sciences; 46.B(iv) Information technology; 46.B(v) Transportation logistics;46.B(vi) Bio-based 

products; 47 "Technological information" means information derived from basic or applied research 

that provides an improved practical understanding of the business component; and 48 "Tiers" means 

the ranking of the seventy-five (75) counties of Arkansas into four (4) divisions that delineate the 
economic prosperity of the counties and allow for different levels of benefits. 

 

Reg. III,  Tiers Except for the retention investment credits (InvestArk) in 15-4-2706(c), the research 



and development credits in 15-4-2708, and the payroll income tax credit for targeted businesses in 15-

4-2709; all benefits provided in this act are determined in relation to the tier of the county in which the 

project is located. The state's 75 counties are divided into four tiers, with Tier 1 counties being the 

most prosperous counties and Tier 4 counties being the least prosperous counties. Tiers are determined 

annually by the Arkansas Economic Development Commission by ranking four variables: poverty 

rate, population growth, per capita income and unemployment rate. A county ranking is determined 

for each of these variables using a consistent source and the four rankings are totaled and divided by 
four to obtain an overall ranking. It is the intention of the Arkansas Economic Development 

Commission to place 15 counties in Tier 1 and 20 counties in Tiers 2, 3 and 4. If there is a tie between 

two or more counties for overall rankings at the break point for tiers, the counties with a tie score will 

be placed in the higher tier.  A county's tier might be moved to one higher tier if the county has 

experienced a sudden and severe period of economic distress, as indicated by a loss of more than five 

percent of the employed labor force. The most recent Labor Market Information publication, published 

by the Arkansas Department of Workforce Services, is used as the reference to determine a loss of five 

percent of the employed labor force. The movement to a higher tier is authorized by action of the 

Arkansas Economic Development Council after having received a request from a county official from 

within the county in question. A business that had signed a financial incentive agreement with the 

Commission prior to the action of the Council to move a county to a higher tier, shall receive the 

benefit assigned to it at the time of the signing of the financial incentive agreement for the duration of 
the agreement, regardless of any subsequent change of a county's tier assignment. 

 

Reg. IV,Powers and Duties of the Economic Development Commission The Commission shall 

administer the provisions of the Consolidated Incentive Act of 2003 and shall have the following 

powers and duties in addition to those mentioned in other laws of the state: 1 To promulgate rules and 

regulations in accordance with the Administrative Procedures Act, § 25-15-201 et seq., necessary to 

carry out the provisions of the Consolidated Incentive Act of 2003; 2 To provide the Department of 

Finance and Administration with a copy of each financial incentive agreement entered into by the 

Commission with each qualifying business; 3 To assist the governing authority in obtaining assistance 

from any other department of state government, including assistance to new businesses and industries; 

4 To assist any employer or prospective employer with a qualifying project in obtaining the benefits of 
any incentive or inducement program authorized by state law; 5 To act as a liaison between other state 

agencies and businesses and industries to assure that both the spirit and intent of this act are met; 6  To 

make disbursements from the Economic Development Incentive Fund to qualified businesses as 

authorized in § 15-4-2707 of the Consolidated Incentive Act of 2003; and 7 The Director of the 

Commission is authorized to negotiate proposals on behalf of the state with prospective businesses 

which are considering locating a new facility or expanding an existing facility that would seek the 

benefits of §§ 15-4-2706(b), 15-4-2706(e), 15-4-2707, 15-4-2708(c) or 15-4-2709. 

 

Reg. V, Administration  1.A If the annual payroll threshold of the business applying for benefits 

under this act is not met within twenty-four (24) months after the signing of the financial incentive 

agreement, the business may request, in writing for an extension of time to reach the required payroll 
threshold.  1.B(i) If the Director of the Commission and the Director of the Department of Finance and 

Administration find that the approved business has presented compelling reasons for an extension of 

time, the Director of the Commission may grant an extension of time not to exceed forty-eight (48) 

months.  1.B(ii) However, the extension on projects applying for benefits under § 15-4- 2705 are 

limited to a twenty-four (24) month extension.  V.1.C(i) If a business fails to reach the annual payroll 

threshold before the expiration of the twenty-four (24) months, or the time period established by a 

subsequent extension of time, that business will be liable for the repayment of all benefits previously 

received by the business.  1.C(ii)(a) After a business has failed to reach the annual payroll threshold in 

a timely manner, the Department of Finance and Administration shall have two (2) years to collect 

benefits previously received by the business or file a lawsuit to enforce the repayment provisions.  

1.C(ii)(b)(1)If the annual payroll of a business receiving benefits under this act falls below the payroll 

threshold for qualification in a year subsequent to the one in which it initially qualified for the 
incentive, the benefits outlined in the financial incentive agreement will be terminated unless the 

business files a written application for an extension of benefits with the Commission explaining why 

the payroll has fallen below the level required for qualification.  1.C(ii)(b)(2) The Director of the 



Commission and the Director of the Department of Finance and Administration may approve the 

request for extension of time, not to exceed twenty-four (24) months, for the business to bring the 

payroll back up to the requisite threshold amount and may approve the continuation of benefits during 

the period the extension is granted.  1.C(ii)(b)(3) If the business fails to reach the payroll threshold 

before the expiration of the time period established by a subsequent extension of time, the business 

shall be liable for the repayment of all benefits paid to the business after it no longer qualified for the 

benefits.  1 (ii)(c)(1)If a business fails to reach the investment threshold before the expiration of the 
four (4) year time limit, that business will be liable for the repayment of all benefits previously 

received by the business.1.C(ii)(c)(2) After a business has failed to reach the investment threshold of 

this act in a timely manner, the Department of Finance and Administration shall have two (2) years to 

collect benefits previously received by the business or file a lawsuit to enforce the repayment 

provisions1.C(ii)(d)(1)If a business fails to reach the average hourly wage requirement for benefits 

under this act, the business will be liable for the repayment of all benefits previously received by the 

business.  C(ii)(d)(2) After a business has failed to meet the hourly wage requirements, the 

Department of Finance and Administration shall have two (2) years to collect benefits previously 

received by the business or file a lawsuit to enforce the repayment provisions.  1.C(ii)(e)(1) If a 

business fails to meet the non-retail business requirements of this act, the business will be liable for 

the repayment of all benefits previously received by the business.  1.C(ii)(e)(2)After a business has 

failed to meet the non-retail business requirements, the Department of Finance and Administration 
shall have two (2) years to collect benefits previously received by the business or file a lawsuit to 

enforce the repayment provisions.  1.C(ii)(f)1.C(ii)(f)(1) Eligible businesses whose qualification 

depends on deriving seventy-five percent (75%) of their sales from out-of-state customers shall meet 

this requirement within three (3) years from the date of their financial incentive agreement.  

1.C(ii)(f)(2)(A) If the requirement is not met within three (3) years of the signed financial incentive 

agreement, the business may request, in writing, an extension of time to reach the required sales 

threshold. 1.C(ii)(f)(2)(B) If the Director of the Commission finds that the business has presented 

compelling reasons for an extension of time, the director may grant an extension of time not to exceed 

twenty four (24) months.  1 C(ii)(g)(1) If a business fails to timely meet the out-of-state sales 

requirements of this act, the business will be liable for the repayment of all benefits previously 

received by the business. 1.C(ii)(g)(2) After a business has failed to meet the out-of-state sales 
requirements, the Department of Finance and Administration shall have two (2) years to collect 

benefits previously received by the business or file a lawsuit to enforce the repayment provisions. 

1.C(ii)(h) 1.C(ii)(h)(1)If a business fails to notify the Department of Finance and Administration that 

the annual payroll of the business has fallen below the threshold for qualification for and retention of 

any incentive authorized by this act, that business will be liable for the repayment of all benefits which 

were paid to the business after it no longer qualified for the benefits. 1.C(ii)(h)(2) After a business has 

failed to notify the Department of Finance and Administration that the business has fallen below the 

payroll threshold, the Department of Finance and Administration shall have two (2) years to collect 

benefits previously received by the business or file a lawsuit to enforce the repayment provisions. 

1.C(ii)(h)(3) Interest shall also be due at the rate of ten percent (10%) per annum. 1.C(ii)(i) The 

Department of Finance and Administration may obtain whatever information is necessary from a 
participating business and from the Arkansas Department of Workforce Services to verify that a 

business that has entered into financial incentive agreements with the Commission is complying with 

the terms of the financial incentive agreements and reporting accurate information concerning 

investments, payrolls, and out-of-state revenues to the Department of Finance and Administration. 

1.C(ii)(j) The Department of Finance and Administration may file a lawsuit in the Circuit Court of 

Pulaski County, or the circuit court in any county where a program participant is located, to enforce 

the repayment provisions of this act.  1.C(ii)(k)1.C(ii)(k)(1) If a business fails to satisfy or maintain 

any other requirement or threshold of this act, that business will be liable for the repayment of all 

benefits received after it no longer qualified. 1.C(ii)(k)(2) After a business has failed to comply with 

the requirements or thresholds of this act, the Department of Finance and Administration shall have 

two (2) years to collect benefits previously received by the business or file a lawsuit to enforce the 

repayment provisions. 1.C(ii)(l) If a repayment is required as a result of not complying with the 
requirements or thresholds of this act, interest shall be due at the rate of ten percent (10%) per annum. 

California  
7071 Legislative purpose-- The Legislature finds and declares as follows: (a) The health, safety, and 



welfare of the people of California depend upon the development, stability, and expansion of private 

business, industry, and commerce, and there are certain areas within the state that are economically 

depressed due to a lack of investment in the private sector. Therefore, it is declared to be the purpose 

of this chapter to stimulate business and industrial growth in the depressed areas of the state by 

relaxing regulatory controls that impede private investment. (b) It is in the economic interest of the 

state to have one strong, combined, and business-friendly incentive program to help attract business 

and industry to the state, to help retain and expand existing state business and industry, and to create 
increased job opportunities for all Californians.(c) No enterprise zone shall be designated in which any 

boundary thereof is drawn in a manner so as to include larger stable businesses or heavily residential 

areas to the detriment of areas that are truly economically depressed.(d) Nothing in this chapter shall 

be construed to infringe upon regulations relating to the civil rights, equal employment rights, equal 

opportunity rights, or fair housing rights of any person. 

7073.8 Manufacturing enhancement areas-- (a) The department shall designate up to two 

Manufacturing Enhancement Areas requested by the governing boards of cities each of which shall 

meet at least the following criteria: (1) The unemployment rate in the county in which the applicant is 

located has been at least three times the state average from 1990 to 1995, inclusive.(2) The applicant 

city is, or portions of the city are, designated a federal enterprise community or empowerment zone 
pursuant to Subchapter U (commencing with Section 1391) of Chapter 1 of Subtitle A of Title 26 of 

the United States Code.(3) The applicant city is located in a Border Environment Cooperation 

Commission region as specified in Section 3473 of Title 19 of the United States Code.(4) At least one 

of the following:(A) The designated area has grown by less than 5 percent in population per year for 

each of the two years preceding the application date.(B) The median household income for the 

designated area is under twenty-five thousand dollars ($25,000) per year.(C) The designated area has a 

population of under 20,000 persons according to the 1990 federal census.(D) The designated area is 

located in a rural community.(5) An audit of the program shall be made pursuant to Section 7076.1 by 

the department with the cooperation of the local governing board. The audit shall be used to determine 

how effective the designation has been in attracting manufacturing facilities and creating new 

employment opportunities. Continuation of the designation is contingent on evidence of success of the 
program.(b) For purposes of applying any provision of the Revenue and Taxation Code, any 

Manufacturing Enhancement Area designated pursuant to this section shall not be considered an 

enterprise zone designated pursuant to this chapter.(c) The designation as a Manufacturing 

Enhancement Area pursuant to this section shall be binding for a period of 15 years, commencing 

January 1, 1998. 

7073.9 Manufacturing enhancement area expansionðImperial County  ---Upon approval by the 

department of an application by a city, county, or city and county, a manufacturing enhancement area 

in Imperial County is expanded to the extent proposed, but in no event by more than a 200-acre site 

that is located in Imperial County and used for purposes of those lines of business described in Codes 

2011 to 3999, inclusive, of the Standard Industrial Classification (SIC) Manual published by the 
United States Office of Management and Budget, 1987 edition, to include definitive boundaries that 

are contiguous to the manufacturing enhancement area. The department shall approve an application 

for expansion of the manufacturing enhancement area if it determines that the proposed additional 

territory meets the criteria specified in Section 7073.8 to the same extent as the existing territory of the 

manufacturing area and if all of the following conditions are met: (a) The governing body of each city 

in which the manufacturing enhancement is located approves an ordinance or resolution approving the 

proposed expansion of that area. (b) The additional territory proposed to be added to the 

manufacturing enhancement area is zoned for industrial or commercial use.  (c) Basic infrastructure, 

including, but not limited to, gas, water, electrical service, and sewer systems is available to the 

additional territory proposed to be added to the manufacturing enhancement area. 

7074 Expansion of enterprise zone --(a) In the case of any enterprise zone, including an enterprise 

zone formerly designated as an enterprise zone pursuant to Chapter 12.8 (commencing with Section 

7070) as it read prior to January 1, 1997, or as a program area pursuant to Chapter 12.9 (commencing 

with Section 7080) as it read prior to January 1, 1997, a city, county, or city and county may propose 

that the enterprise zone be expanded by 15 percent to include definitive boundaries that are contiguous 

to the enterprise zone. (b) The department may approve an enterprise zone expansion proposed 



pursuant to this section based on the following criteria: (1) Each of the adjacent jurisdictions' 

governing bodies approves the expansion by adoption of an ordinance or resolution. (2) Land included 

within the proposed expansion is zoned for industrial or commercial use. (3) Basic infrastructure, 

including, but not limited to, gas, water, electrical service, and sewer systems, is available to the area 

that would be included in the expansion. (c) A city, county, or city and county may propose to use an 

eligible expansion allotment to expand into an adjacent jurisdiction pursuant to this section if the 

department finds that all of the following conditions exist: (1) The governing body of the local agency 
with jurisdiction over the existing enterprise zone and the governing body of the local agency with 

jurisdiction over the proposed expansion area each approve the expansion by adoption of an ordinance 

or resolution. The ordinance or resolution by the jurisdiction containing the proposed expansion area 

shall indicate that the jurisdiction will provide the same or equivalent local incentives as provided by 

the jurisdiction of the existing enterprise zone. (2) (A) Land included within the proposed expansion is 

zoned for industrial or commercial use. (B) An expansion area may contain noncommercial or 

nonindustrial land only if that land is a right-of-way and is needed to meet the requirement for a 

contiguous expansion between an existing enterprise zone and a proposed expansion area. (3) Basic 

infrastructure, including, but not limited to, gas, water, electrical service, and sewer systems, is 

available to the area that would be included in the expansion. (4) The expansion area is contiguous to 

the existing enterprise zone. (d) (1) Except as otherwise provided in paragraph (2), in no event shall an 

enterprise zone be permitted to expand more than 15 percent in size from its size on the date of 
original designation, including any expansion authorized pursuant to Chapter 12.8 (commencing with 

Section 7070), or Chapter 12.9 (commencing with Section 7080), as those chapters read prior to 

January 1, 1997. (2) If an enterprise zone, on the date of original designation, is no greater than 13 

square miles, it may be permitted to expand up to 20 percent in size from its size on the date of 

original designation. (e) A city, county, or city and county may propose expansion into a 

noncontiguous area if the department finds both of the following:(1) The noncontiguous area is needed 

to implement the enterprise zone's economic development strategy. (2) The excluded areas between 

the proposed new boundaries would not, based on the enterprise zone's economic development 

strategy, also benefit from enterprise zone expansion. 

7074.5 Expansion of enterprise zone for the counties of Fresno and Kern--In the case of the 

Counties of Fresno and Kern, an enterprise zone that is located in a city or in the unincorporated area 

of the county may propose to use eligible expansion allotment to expand into an adjacent city or cities, 

or an adjacent unincorporated area of the county, subject to the conditions specified in Section.  

7082.2 Eligibility for incentives within designated G-TEDA --In the case of a G-TEDA being 

designated pursuant to Section 7085.1, any business located within any jurisdiction that comprises a 

G-TEDA that has been designated or within a jurisdiction that has excluded itself from a G-TEDA, 

that has elected to avail itself of any state tax incentive specifically applicable to a G-TEDA for any 

taxable or income year beginning prior to the designation of the G-TEDA or the exclusion of a 

jurisdiction comprising the G-TEDA may, to the extent the business is still otherwise eligible for those 
incentives, continue to avail itself of those incentives for a period equal to the remaining life of the G-

TEDA. However, any business located within any jurisdiction that comprises a G-TEDA that has been 

designated or within a jurisdiction that has excluded itself from a G-TEDA, that has not availed itself 

of any state tax incentive in the manner described in the preceding sentence may not, after designation 

of the G-TEDA, avail itself of any state incentive specifically applicable to a G-TEDA. 

92309 Exemption for rapid rail transit--Notwithstanding any other provision of law: (a) The 

commission and its revenues, amounts for administration expenses, and any other income shall be 

exempt from all taxes on, or measured by, income. (b) Bonds issued by the commission shall be 

exempt from all property taxation, and the interest on the bonds shall be exempt from all taxes on 
income. (c) All property owned by the commission shall be exempt from property taxes, assessments, 

and other public charges secured by liens. (d) All interest of the participating party in the property of 

any project shall, for purposes of property taxation, be subject to Division 1 (commencing with 

Section 101) of the Revenue and Taxation Code, and the interests that constitute the tax base for 

property taxation is subject to assessments and charges on the same basis as other property. (e) "Sale" 

and "purchase," for the purposes of Part 1 (commencing with Section 6001) of Division 2 of the 

Revenue and Taxation Code, do not include any lease or transfer of title of tangible personal property 



constituting any project or facility to the commission by a participating party, nor any lease or transfer 

of title of tangible personal property constituting any project or facility by the commission to a 

participating party, when the transfer or lease is made pursuant to this title. 

17052.8 Enhanced oil recovery credit--For each taxable year beginning on or after January 1, 1996, 

there shall be allowed as a credit against the "net tax" (as defined by Section 17039) an amount 

determined as follows: (a)(1)(A) The amount of the credit shall be equal to one-third of the federal 

credit computed in accordance with Section 43 of the Internal Revenue Code.  (a)(1)(B) If a taxpayer 

elects, under Section 43(e) of the Internal Revenue Code, not to apply Section 43 for federal tax 

purposes, this election is binding and irrevocable for state purposes, and for purposes of subparagraph 

(A), the federal credit shall be zero. (a)(2) "Qualified enhanced oil recovery project" shall include only 

projects located within California. (a)(3) The credit allowed under this subdivision shall not be 

allowed to any taxpayer for whom a depletion allowance is not permitted to be computed under 
Section 613 of the Internal Revenue Code by reason of paragraphs (2), (3), or (4) of subsection (d) of 

Section 613A of the Internal Revenue Code. (b) Section 43(d) of the Internal Revenue Code shall 

apply. (c) In the case where the credit allowed by this section exceeds the "net tax," the excess may be 

carried over to reduce the "net tax" for the succeeding 15 years.  (d) In the case where property which 

qualifies as part of the taxpayer's "qualified enhanced oil recovery costs" also qualifies for a credit 

under any other section in this part, the taxpayer shall make an election on its original return as to 

which section applies to all costs allocable to that item of qualified property. Any election made under 

this section, and any specification contained in that election, may not be revoked except with the 

consent of the Franchise Tax Board.  (e) No deduction shall be allowed as otherwise provided in this 

part for that portion of any costs paid or incurred for the taxable year which is equal to the amount of 

the credit allowed under this section attributable to those costs. (f) The basis of any property for which 
a credit is allowed under this section shall be reduced by the amount of the credit attributable to the 

property. The basis adjustment shall be made for the taxable year for which the credit is allowed. (g) 

No credit may be claimed under this section with respect to any amount for which any other credit has 

been claimed under this part. 

 

17052.12 Credit for research expenses--For each taxable year beginning on or after January 1, 1987, 

there shall be allowed as a credit against the "net tax" (as defined by Section 17039) for the taxable 
year an amount determined in accordance with Section 41 of the Internal Revenue Code, except as 

follows: (a) For each taxable year beginning before January 1, 1997, the reference to "20 percent" in 

Section 41(a)(1) of the Internal Revenue Code is modified to read "8 percent."  (b)(1) For each taxable 

year beginning on or after January 1, 1997, and before January 1, 1999, the reference to "20 percent" 

in Section 41(a)(1) of the Internal Revenue Code is modified to read "11 percent."  (b)(2) For each 

taxable year beginning on or after January 1, 1999, and before January 1, 2000, the reference to "20 

percent" in Section 41(a)(1) of the Internal Revenue Code is modified to read "12 percent."  (b)(3) For 

each taxable year beginning on or after January 1, 2000, the reference to "20 percent" in Section 

41(a)(1) of the Internal Revenue Code is modified to read "15 percent."  (c) Section 41(a)(2) of the 

Internal Revenue Code, relating to basic research payments, shall not apply. (d) "Qualified research" 

shall include only research conducted in California. (e) In the case where the credit allowed under this 
section exceeds the "net tax," the excess may be carried over to reduce the "net tax" in the following 

year, and succeeding years if necessary, until the credit has been exhausted. 17052.12(f)(1) With 

respect to any expense paid or incurred after the operative date of Section 6378, Section 41(b)(1) of 

the Internal Revenue Code is modified to exclude from the definition of "qualified research expense" 

any amount paid or incurred for tangible personal property that is eligible for the exemption from sales 

or use tax provided by Section 6378. (f)(2) For each taxable year beginning on or after January 1, 

1998, the reference to "Section 501(a)" in Section 41(b)(3)(C) of the Internal Revenue Code, relating 

to contract research expenses, is modified to read "this part or Part 11 (commencing with Section 

23001)."  (g)(1) For each taxable year beginning on or after January 1, 2000: (g)(1)(A) The reference 

to "2.65 percent" in Section 41(c)(4)(A)(i) of the Internal Revenue Code is modified to read "one and 

forty-nine hundredths of one percent."  (g)(1)(B) The reference to "3.2 percent" in Section 

41(c)(4)(A)(ii) of the Internal Revenue Code is modified to read "one and ninety-eight hundredths of 
one percent."  (g)(1)(C) The reference to "3.75 percent" in Section 41(c)(4)(A)(iii) of the Internal 

Revenue Code is modified to read "two and forty-eight hundredths of one percent."  (g)(2) Section 



41(c)(4)(B) shall not apply and in lieu thereof an election under Section 41(c)(4)(A) of the Internal 

Revenue Code may be made for any taxable year of the taxpayer beginning on or after January 1, 

1998. That election shall apply to the taxable year for which made and all succeeding taxable years 

unless revoked with the consent of the Franchise Tax Board. (g)(3) Section 41(c)(6) of the Internal 

Revenue Code, relating to gross receipts, is modified to take into account only those gross receipts 

from the sale of property held primarily for sale to customers in the ordinary course of the taxpayer's 

trade or business that is delivered or shipped to a purchaser within this state, regardless of f.o.b. point 
or any other condition of the sale. (h) Section 41(h) of the Internal Revenue Code, relating to 

termination, shall not apply. (i) Section 41(g) of the Internal Revenue Code, relating to special rule for 

passthrough of credit, is modified by each of the following: (i)(1) The last sentence shall not apply.  

(i)(2) If the amount determined under Section 41(a) of the Internal Revenue Code for any taxable year 

exceeds the limitation of Section 41(g) of the Internal Revenue Code, that amount may be carried over 

to other taxable years under the rules of subdivision (e); except that the limitation of Section 41(g) of 

the Internal Revenue Code shall be taken into account in each subsequent taxable year. 

Sec. 69 Ch. 35 (A.B. 1122 ) and Ch. 34 (S.B. 657), Laws 2002. Ticket to Work and Work 

Incentives--Section 502(d) of the Ticket to Work and Work Incentives Improvement Act of 1999 

(Public Law 106-170), relating to special rules delaying the claiming of the research credit, shall not 
apply. 

17052.17 Employers' child care assistance credit-- (a) For each taxable year beginning on or after 

January 1, 1988, and before January 1, 2012, there shall be allowed as a credit against the "net tax" (as 

defined by Section 17039) an amount equal to the amount determined in subdivision (b). The amount 
of the credit allowed by this section shall be 30 percent of any of the following: (b)(1)(A) The cost 

paid or incurred by the taxpayer on or after September 23, 1988, for the startup expenses of 

establishing a child care program or constructing a child care facility in California, to be used 

primarily by the children of the taxpayer's employees. (b)(1)(B) For each taxable year beginning on or 

after January 1, 1993, the cost paid or incurred by the taxpayer for the startup expenses of establishing 

a child care program or constructing a child care facility in California, to be used primarily by the 

children of employees of tenants leasing commercial or office space in a building owned by the 

taxpayer. (b)(1)(C) The cost paid or incurred by the taxpayer on or after September 23, 1988, for 

contributions to California child care information and referral services, including, but not limited to, 

those that identify local child care services, offer information describing these resources to the 

taxpayer's employees, and make referrals of the taxpayer's employees to child care services where 

there are vacancies. In the case of a child care facility established by two or more taxpayers, the credit 
shall be allowed to each taxpayer if the facility is to be used primarily by the children of the 

employees of each of the taxpayers or the children of the employees of the tenants of each of the 

taxpayers. (b)(2) The amount of the credit allowed by this section shall not exceed fifty thousand 

dollars ($50,000) for any taxable year. (c) For purposes of this section, "startup expenses" include, but 

are not limited to, feasibility studies, site preparation, and construction, renovation or acquisition of 

facilities for purposes of establishing or expanding onsite or nearsite centers by one or more employers 

or one or more building owners leasing space to employers. (d) If two or more taxpayers share in the 

costs eligible for the credit provided by this section, each taxpayer shall be eligible to receive a tax 

credit with respect to his, her, or its respective share of the costs paid or incurred.  (e)(1) In the case 

where the credit allowed and limited under subdivision (b) exceeds the "net tax," the excess may be 

carried over to reduce the "net tax" in the following year, and succeeding years if necessary, until the 
credit has been exhausted. However, the excess from any one year shall not exceed fifty thousand 

dollars ($50,000). (e)(2) If the credit carryovers from preceding taxable years allowed under paragraph 

(1) plus the credit allowed for the taxable year under subdivision (b) would exceed an aggregate total 

of fifty thousand dollars ($50,000), then the credit allowed to reduce the "net tax" under this section 

for the taxable year shall be limited to fifty thousand dollars ($50,000) and the amount in excess of the 

fifty thousand dollar ($50,000) limit may be carried over and applied against the "net tax" in the 

following year, and succeeding years if necessary, in an amount which, when added to the credit 

allowed under subdivision (b) for that succeeding taxable year, does not exceed fifty thousand dollars 

($50,000). (f) No deduction shall be allowed as otherwise provided in this part for that portion of 

expenses paid or incurred for the taxable year which is equal to the amount of the credit allowed under 

this section attributable to those expenses. (g) In lieu of claiming the tax credit provided by this 



section, the taxpayer may elect to take depreciation pursuant to Section 17250. In addition, the 

taxpayer may take depreciation pursuant to that section for the cost of a facility in excess of the 

amount of the tax credit claimed under this section. (h) The basis for any child care facility for which a 

credit is allowed shall be reduced by the amount of the credit attributable to the facility. The basis 

adjustment shall be made for the taxable year for which the credit is allowed. (i) No credit shall be 

allowed under subparagraph (B) of paragraph (1) of subdivision (b) in the case of any taxpayer that is 

required by any local ordinance or regulation to provide a child care facility. (j)(1) In order to be 
eligible for the credit allowed under subparagraph (A) or (B) of paragraph (1) of subdivision (b), the 

taxpayer shall submit to the Franchise Tax Board upon request a statement certifying that the costs for 

which the credit is claimed are incurred with respect to the startup expenses of establishing a child 

care program or constructing a child care facility in California to be used primarily by the children of 

the taxpayer's employees or the children of the employees of tenants leasing commercial or office 

space in a building owned by the taxpayer and which will be in operation for at least 60 consecutive 

months after completion. (j)(2) If the child care center for which a credit is claimed pursuant to this 

section is disposed of or ceases to operate within 60 months after completion, that portion of the credit 

claimed which represents the remaining portion of the 60-month period shall be added to the 

taxpayer's tax liability in the taxable year of that disposition or nonuse. (k) In order to be allowed the 

credit under subparagraph (A) or (B) of paragraph (1) of subdivision (b), the taxpayer shall indicate, in 

the form and manner prescribed by the Franchise Tax Board, the number of children that the child care 
program or facility will be able to legally accommodate. (l) On or before January 1, 2011, the 

Franchise Tax Board shall submit to the Legislature a report on the following: (l)(1) The dollar 

amount of credits claimed annually. (l)(2) The number of child care facilities established or 

constructed by taxpayers claiming the credit. (l)(3) The number of children served by these facilities. 

(m) This section shall remain in effect only until December 1, 2012, and as of that date is repealed. 

17052.18 Qualified dependent care plan credit--(a) For each taxable year beginning on or after 

January 1, 1995, and before January 1, 2012, there shall be allowed as a credit against the "net tax" (as 

defined by Section 17039) an amount equal to the amount determined in subdivision (b). (b)(2) The 

amount of the credit allowed by this section shall be 30 percent of the cost paid or incurred by the 
taxpayer for contributions to a qualified care plan made on behalf of any qualified dependent of the 

taxpayer's qualified employee. (b)(2) The amount of the credit allowed by this section in any taxable 

year shall not exceed three hundred sixty dollars ($360) for each qualified dependent. (c) For purposes 

of this section: (c)(1) "Qualified care plan" means a plan providing qualified care. (c)(2) "Qualified 

care" includes, but is not limited to, onsite service, center-based service, in-home care or home-

provider care, and a dependent care center as defined by Section 21(b)(2)(D) of the Internal Revenue 

Code that is a specialized center with respect to short-term illnesses of an employee's dependents. 

"Qualified care" must be provided in this state under the authority of a license when required by 

California law. (c)(3) "Specialized center" means a facility that provides care to mildly ill children and 

that may do all of the following: (c)(3)(A) Be staffed by pediatric nurses and day care workers. 

(c)(3)(B) Admit children suffering from common childhood ailments (including colds, flu, and 

chickenpox). (c)(3)(C) Make special arrangements for well children with minor problems associated 
with diabetes, asthma, breaks or sprains, and recuperation from surgery. (c)(3)(D) Separate children 

according to their illness and symptoms in order to protect them from cross-infection. (c)(4) 

"Contributions" include direct payments to child care programs or providers. "Contributions" do not 

include amounts contributed to a qualified care plan pursuant to a salary reduction agreement to 

provide benefits under a dependent care assistance program within the meaning of Section 129 of the 

Internal Revenue Code, as applicable, for purposes of Part 11 (commencing with Section 23001) and 

this part. (c)(5) "Qualified employee" means any employee of the taxpayer who is performing services 

for the taxpayer in this state, within the meaning of Section 25133, during the period in which the 

qualified care is performed. (c)(6) Employee" includes an individual who is an employee within the 

meaning of Section 401(c)(1) of the Internal Revenue Code (relating to self-employed individuals). 

(c)(7) "Qualified dependent" means any dependent of a qualified employee who is under the age of 12 
years. (d) If an employer makes contributions to a qualified care plan and also collects fees from 

parents to support a child care facility owned and operated by the employer, no credit shall be allowed 

under this section for contributions in the amount, if any, by which the sum of the contributions and 

fees exceed the total cost of providing care. The Franchise Tax Board may require information about 



fees collected from parents of children. (e) If the duration of the child care received is less than 42 

weeks, the employer shall claim a prorated portion of the allowable credit. The employer shall prorate 

the credit using the ratio of the number of weeks of care received divided by 42 weeks. (f) If the credit 

allowed by this section exceeds the "net tax," the excess may be carried over to reduce the "net tax" in 

the following year, and succeeding years if necessary until the credit has been exhausted. (g) The 

credit shall not be available to an employer if the care provided on behalf of an employee is provided 

by an individual who: (g)(1) Qualifies as a dependent of that employee or that employee's spouse 
under subdivision (d) of Section 17054. (2) Is (within the meaning of Section 17056) a son, stepson, 

daughter, or stepdaughter of that employee and is under the age of 19 at the close of that taxable year 

(h) The contributions to a qualified care plan shall not discriminate in favor of employees who are 

officers, owners, or highly compensated, or their dependents. (i) No deduction shall be allowed as 

otherwise provided in this part for that portion of expenses paid or incurred for the taxable year that is 

equal to the amount of the credit allowed under this section. (j) If the credit is taken by an employer 

for contributions to a qualified care plan that is used at a facility owned by the employer, the basis of 

that facility shall be reduced by the amount of the credit. The basis adjustment shall be made for the 

taxable year for which the credit is allowed. (k) In order to be allowed the credit authorized under this 

section the taxpayer shall indicate, in the form and manner prescribed by the Franchise Tax Board, the 

number of children of employers served by the qualified child care plan. (l) On or before January 1, 

2011, the Franchise Tax Board shall submit to the Legislature a report on the following: (l)(1) The 
dollar amount of credits claimed annually. (l)(2) The number of children of employees served by the 

qualified child care plan for which the taxpayer claimed a credit. (m) This section shall remain in 

effect only until December 1, 2012, and as of that date is repealed. 

17053.6 Prison inmate labor credit--(a) There shall be allowed as a credit against the ñnet taxò (as 

defined by Section 17039) an amount equal to 10 percent of the amount of wages paid or incurred 

during the taxable year to each prisoner who is employed in a joint venture program established 

pursuant to Article 1.5 of Chapter 5 of Title 1 of Part 3 of the Penal Code, through agreement with the 

Director of Corrections. (b) The Department of Corrections shall forward annually to the Franchise 

Tax Board a list of all employers certified by the Department of Corrections as active participants in a 
joint venture program pursuant to Article 1.5 (commencing with Section 2717.1) of Chapter 5 of Title 

1 of Part 3 of the Penal Code. The list shall include the certified participant's federal employer 

identification number. 

17053.7 Jobs tax credit--(a) There shall be allowed as a credit against the ñnet taxò (as defined by 

Section 17039) an amount equal to 10 percent of the amount of wages paid to each employee who is 
certified by the Employment Development Department to meet the requirements of Section 328 of the 

Unemployment Insurance Code. The credit under this section shall not apply to an individual unless, 

on or before the day on which that individual begins work for the employer, the employer: (a)(1) Has 

received a certification from the Employment Development Department, or (a)(2) Has requested in 

writing that certification from the Employment Development Department.  For the purposes of this 

subdivision, if on or before the day on which the individual begins work for the employer, the 

individual has received from the Employment Development Department a written preliminary 

determination that he or she is a member of a targeted group, then the requirement of paragraph (1) or 

(2) shall be applicable on or before the fifth day on which the individual begins work for the employer. 

(b) The credit under this section shall not apply to wages paid in excess of three thousand dollars 

($3,000) during a taxable year by a taxpayer to the same individual. With respect to each qualified 
employee, the aggregate credit under this section shall not exceed six hundred dollars ($600). (c) The 

credit under this section shall not apply to wages paid to an individual: (c)(1) Who bears any of the 

relationships described in paragraphs (1) to (8), inclusive, of Section 152(a) of the Internal Revenue 

Code to the taxpayer; or (c)(2) Who, if the taxpayer is an estate or trust, is a grantor, beneficiary, or 

fiduciary of the estate or trust, or is an individual who bears any of the relationships described in 

paragraphs (1) to (8), inclusive, of Section 152(a) of the Internal Revenue Code to a grantor, 

beneficiary, or fiduciary of the estate or trust; or (c)(3) Who is a dependent (as described in Section 

152(a)(9) of the Internal Revenue Code) of the taxpayer, or, if the taxpayer is an estate or trust, of a 

grantor, beneficiary, or a fiduciary of the estate or trust. (d) The credit under this section shall not 

apply to wages paid to an individual if, prior to the hiring date of that individual, that individual has 

been employed by the employer at any time during which he or she was not certified by the 



Employment Development Department to meet the requirements of Section 328 of the Unemployment 

Insurance Code. (e) If the certification of an employment has been revoked pursuant to subdivision (c) 

of Section 328 of the Unemployment Insurance Code, the credit under this section shall not apply to 

wages paid by the employer after the date on which notice of revocation is received by the employer. 

(f) The credit under this section shall be in addition to any deduction under this part to which the 

taxpayer may be entitled, if any. (g) The credit provided by this section shall be applied to wages paid 

to each qualifying employee during the 24-month period beginning on the date the employee begins 
working for the taxpayer. (h)(1) A taxpayer may elect to have this section not apply for any taxable 

year. (h)(2) An election under paragraph (1) for any taxable year may be made (or revoked) at any 

time before the expiration of the four-year period beginning on the last date prescribed by law for 

filing the return for that taxable year (determined without regard to extensions). (h)(3) An election 

under paragraph (1)(or revocation thereof) shall be made in any manner which the Franchise Tax 

Board may prescribe. (i)(1) In the case of a successor employer referred to in Section 3306(b)(1) of 

the Internal Revenue Code, the determination of the amount of the credit under this section with 

respect to wages paid by that successor employer shall be made in the same manner as if those wages 

were paid by the predecessor employer referred to in that section.7(i)(2) No credit shall be determined 

under this section with respect to remuneration paid by an employer to an employee for services 

performed by that employee for another person, unless the amount reasonably expected to be received 

by the employer for those services from that other person exceeds the remuneration paid by the 
employer to that employee for those services. (j) The term ñwagesò shall not include either of the 

following: (j)(1) Payments defined in Section 51(c)(3) of the Internal Revenue Code, relating to 

payments for services during labor disputes. (j)(2) Any amounts paid or incurred to an individual who 

begins work for the employer after December 31, 1993. 

 
17053.34 Employer's credit for certain targeted tax area wages--(a) For each taxable year 
beginning on or after January 1, 1998, there shall be allowed a credit against the "net tax" (as defined 

in Section 17039) to a qualified taxpayer who employs a qualified employee in a targeted tax area 

during the taxable year. The credit shall be equal to the sum of each of the following: (1) Fifty percent 

of qualified wages in the first year of employment. (2) Forty percent of qualified wages in the second 

year of employment. (3) Thirty percent of qualified wages in the third year of employment. (4) 

Twenty percent of qualified wages in the fourth year of employment. (5) Ten percent of qualified 

wages in the fifth year of employment. (b) For purposes of this section: (1) "Qualified wages" means: 

(A) That portion of wages paid or incurred by the qualified taxpayer during the taxable year to 

qualified employees that does not exceed 150 percent of the minimum wage. (B) Wages received 

during the 60-month period beginning with the first day the employee commences employment with 

the qualified taxpayer. Reemployment in connection with any increase, including a regularly occurring 

seasonal increase, in the trade or business operations of the qualified taxpayer does not constitute 
commencement of employment for purposes of this section. (C) Qualified wages do not include any 

wages paid or incurred by the qualified taxpayer on or after the targeted tax area expiration date. 

However, wages paid or incurred with respect to qualified employees who are employed by the 

qualified taxpayer within the targeted tax area within the 60-month period prior to the targeted tax area 

expiration date shall continue to qualify for the credit under this section after the targeted tax area 

expiration date, in accordance with all provisions of this section applied as if the targeted tax area 

designation were still in existence and binding. (2) "Minimum wage" means the wage established by 

the Industrial Welfare Commission as provided for in Chapter 1 (commencing with Section 1171) of 

Part 4 of Division 2 of the Labor Code. (3) "Targeted tax area expiration date" means the date the 

targeted tax area designation expires, is revoked, is no longer binding, or becomes inoperative. (4) (A) 

"Qualified employee" means an individual who meets all of the following requirements: (i) At least 90 
percent of his or her services for the qualified taxpayer during the taxable year are directly related to 

the conduct of the qualified taxpayer's trade or business located in a targeted tax area. (ii) Performs at 

least 50 percent of his or her services for the qualified taxpayer during the taxable year in a targeted 

tax area. (iii) Is hired by the qualified taxpayer after the date of original designation of the area in 

which services were performed as a targeted tax area. (iv) Is any of the following: (I) Immediately 

preceding the qualified employee's commencement of employment with the qualified taxpayer, was a 

person eligible for services under the federal Job Training Partnership Act (29 U.S.C. Sec. 1501 et 

seq.), or its successor, who is receiving, or is eligible to receive, subsidized employment, training, or 



services funded by the federal Job Training Partnership Act, or its successor. (II) Immediately 

preceding the qualified employee's commencement of employment with the qualified taxpayer, was a 

person eligible to be a voluntary or mandatory registrant under the Greater Avenues for Independence 

Act of 1985 (GAIN) provided for pursuant to Article 3.2 (commencing with Section 11320) of 

Chapter 2 of Part 3 of Division 9 of the Welfare and Institutions Code, or its successor. (III) 

Immediately preceding the qualified employee's commencement of employment with the qualified 

taxpayer, was an economically disadvantaged individual 14 years of age or older. (IV) Immediately 
preceding the qualified employee's commencement of employment with the qualified taxpayer, was a 

dislocated worker who meets any of the following: (aa) Has been terminated or laid off or who has 

received a notice of termination or layoff from employment, is eligible for or has exhausted 

entitlement to unemployment insurance benefits, and is unlikely to return to his or her previous 

industry or occupation. (bb) Has been terminated or has received a notice of termination of 

employment as a result of any permanent closure or any substantial layoff at a plant, facility, or 

enterprise, including an individual who has not received written notification but whose employer has 

made a public announcement of the closure or layoff.  (cc) Is long-term unemployed and has limited 

opportunities for employment or reemployment in the same or a similar occupation in the area in 

which the individual resides, including an individual 55 years of age or older who may have 

substantial barriers to employment by reason of age. (dd) Was self-employed (including farmers and 

ranchers) and is unemployed as a result of general economic conditions in the community in which he 
or she resides or because of natural disasters. (ee) Was a civilian employee of the Department of 

Defense employed at a military installation being closed or realigned under the Defense Base Closure 

and Realignment Act of 1990. (ff) Was an active member of the Armed Forces or National Guard as 

of September 30, 1990, and was either involuntarily separated or separated pursuant to a special 

benefits program. (gg) Is a seasonal or migrant worker who experiences chronic seasonal 

unemployment and underemployment in the agriculture industry, aggravated by continual 

advancements in technology and mechanization. (hh) Has been terminated or laid off, or has received 

a notice of termination or layoff, as a consequence of compliance with the Clean Air Act. (V) 

Immediately preceding the qualified employee's commencement of employment with the qualified 

taxpayer, was a disabled individual who is eligible for or enrolled in, or has completed a state 

rehabilitation plan or is a service-connected disabled veteran, veteran of the Vietnam era, or veteran 
who is recently separated from military service. (VI) Immediately preceding the qualified employee's 

commencement of employment with the qualified taxpayer, was an ex-offender. An individual shall be 

treated as convicted if he or she was placed on probation by a state court without a finding of guilty.  

(VII) Immediately preceding the qualified employee's commencement of employment with the 

qualified taxpayer, was a person eligible for or a recipient of any of the following: (aa) Federal 

Supplemental Security Income benefits. (bb) Aid to Families with Dependent Children. (cc) Food 

stamps. (dd) State and local general assistance. (VIII) Immediately preceding the qualified employee's 

commencement of employment with the qualified taxpayer, was a member of a federally recognized 

Indian tribe, band, or other group of Native American descent. (IX) Immediately preceding the 

qualified employee's commencement of employment with the qualified taxpayer, was a resident of a 

targeted tax area. (X) Immediately preceding the qualified employee's commencement of employment 
with the taxpayer, was a member of a targeted group as defined in Section 51(d) of the Internal 

Revenue Code, or its successor. (B) Priority for employment shall be provided to an individual who is 

enrolled in a qualified program under the federal Job Training Partnership Act or the Greater Avenues 

for Independence Act of 1985 or who is eligible as a member of a targeted group under the Work 

Opportunity Tax Credit ( Section 51 of the Internal Revenue Code), or its successor. (5) (A) 

"Qualified taxpayer" means a person or entity that meets both of the following: (i) Is engaged in a 

trade or business within a targeted tax area designated pursuant to Chapter 12.93 (commencing with 

Section 7097) of Division 7 of Title 1 of the Government Code. (ii) Is engaged in those lines of 

business described in Codes 2000 to 2099, inclusive; 2200 to 3999, inclusive; 4200 to 4299, inclusive; 

4500 to 4599, inclusive; and 4700 to 5199, inclusive, of the Standard Industrial Classification (SIC) 

Manual published by the United States Office of Management and Budget, 1987 edition. (B) In the 

case of any passthrough entity, the determination of whether a taxpayer is a qualified taxpayer under 
this section shall be made at the entity level and any credit under this section or Section 23634 shall be 

allowed to the passthrough entity and passed through to the partners or shareholders in accordance 

with applicable provisions of this part or Part 11 (commencing with Section 23001). For purposes of 



this subdivision, the term "passthrough entity" means any partnership or S corporation. (6) "Seasonal 

employment" means employment by a qualified taxpayer that has regular and predictable substantial 

reductions in trade or business operations. (c) If the qualified taxpayer is allowed a credit for qualified 

wages pursuant to this section, only one credit shall be allowed to the taxpayer under this part with 

respect to those qualified wages. (d) The qualified taxpayer shall do both of the following: (1) Obtain 

from the Employment Development Department, as permitted by federal law, the local county or city 

Job Training Partnership Act administrative entity , the local county GAIN office or social services 
agency, or the local government administering the targeted tax area, a certification that provides that a 

qualified employee meets the eligibility requirements specified in clause (iv) of subparagraph (A) of 

paragraph (4) of subdivision (b). The Employment Development Department may provide preliminary 

screening and referral to a certifying agency. The Department of Housing and Community 

Development shall develop regulations governing the issuance of certificates pursuant to subdivision 

(g) of Section 7097 of the Government Code, and shall develop forms for this purpose. (2) Retain a 

copy of the certification and provide it upon request to the Franchise Tax Board. (e) (1) For purposes 

of this section: (A) All employees of trades or businesses, which are not incorporated, that are under 

common control shall be treated as employed by a single taxpayer. (B) The credit, if any, allowable by 

this section with respect to each trade or business shall be determined by reference to its proportionate 

share of the expense of the qualified wages giving rise to the credit, and shall be allocated in that 

manner. (C) Principles that apply in the case of controlled groups of corporations, as specified in 
subdivision (d) of Section 23634, shall apply with respect to determining employment.  (2) If an 

employer acquires the major portion of a trade or business of another employer (hereinafter in this 

paragraph referred to as the "predecessor") or the major portion of a separate unit of a trade or 

business of a predecessor, then, for purposes of applying this section (other than subdivision (f)) for 

any calendar year ending after that acquisition, the employment relationship between a qualified 

employee and an employer shall not be treated as terminated if the employee continues to be 

employed in that trade or business. (f) (1) (A) If the employment, other than seasonal employment, of 

any qualified employee, with respect to whom qualified wages are taken into account under 

subdivision (a) is terminated by the qualified taxpayer at any time during the first 270 days of that 

employment (whether or not consecutive) or before the close of the 270th calendar day after the day in 

which that employee completes 90 days of employment with the qualified taxpayer, the tax imposed 
by this part for the taxable year in which that employment is terminated shall be increased by an 

amount equal to the credit allowed under subdivision (a) for that taxable year and all prior taxable 

years attributable to qualified wages paid or incurred with respect to that employee.  (B) If the 

seasonal employment of any qualified employee, with respect to whom qualified wages are taken into 

account under subdivision (a) is not continued by the qualified taxpayer for a period of 270 days of 

employment during the 60-month period beginning with the day the qualified employee commences 

seasonal employment with the qualified taxpayer, the tax imposed by this part, for the taxable year 

that includes the 60th month following the month in which the qualified employee commences 

seasonal employment with the qualified taxpayer, shall be increased by an amount equal to the credit 

allowed under subdivision (a) for that taxable year and all prior taxable years attributable to qualified 

wages paid or incurred with respect to that qualified employee. (2) (A) Subparagraph (A) of paragraph 
(1) shall not apply to any of the following: (i) A termination of employment of a qualified employee 

who voluntarily leaves the employment of the qualified taxpayer.  (ii) A termination of employment of 

a qualified employee who, before the close of the period referred to in subparagraph (A) of paragraph 

(1), becomes disabled and unable to perform the services of that employment, unless that disability is 

removed before the close of that period and the qualified taxpayer fails to offer reemployment to that 

employee.  (iii) A termination of employment of a qualified employee, if it is determined that the 

termination was due to the misconduct (as defined in Sections 1256-30 to 1256-43, inclusive, of Title 

22 of the California Code of Regulations) of that employee.  (iv) A termination of employment of a 

qualified employee due to a substantial reduction in the trade or business operations of the qualified 

taxpayer. (v) A termination of employment of a qualified employee, if that employee is replaced by 

other qualified employees so as to create a net increase in both the number of employees and the hours 

of employment. (B) Subparagraph (B) of paragraph (1) shall not apply to any of the following: (i) A 
failure to continue the seasonal employment of a qualified employee who voluntarily fails to return to 

the seasonal employment of the qualified taxpayer. (ii) A failure to continue the seasonal employment 

of a qualified employee who, before the close of the period referred to in subparagraph (B) of 



paragraph (1), becomes disabled and unable to perform the services of that seasonal employment, 

unless that disability is removed before the close of that period and the qualified taxpayer fails to offer 

seasonal employment to that qualified employee.  (iii) A failure to continue the seasonal employment 

of a qualified employee, if it is determined that the failure to continue the seasonal employment was 

due to the misconduct (as defined in Sections 1256-30 to 1256-43, inclusive, of Title 22 of the 

California Code of Regulations) of that qualified employee. (iv) A failure to continue seasonal 

employment of a qualified employee due to a substantial reduction in the regular seasonal trade or 
business operations of the qualified taxpayer. (v) A failure to continue the seasonal employment of a 

qualified employee, if that qualified employee is replaced by other qualified employees so as to create 

a net increase in both the number of seasonal employees and the hours of seasonal employment. (C) 

For purposes of paragraph (1), the employment relationship between the qualified taxpayer and a 

qualified employee shall not be treated as terminated by reason of a mere change in the form of 

conducting the trade or business of the qualified taxpayer, if the qualified employee continues to be 

employed in that trade or business and the qualified taxpayer retains a substantial interest in that trade 

or business. (3) Any increase in tax under paragraph (1) shall not be treated as tax imposed by this part 

for purposes of determining the amount of any credit allowable under this part. (g) In the case of an 

estate or trust, both of the following apply: (1) The qualified wages for any taxable year shall be 

apportioned between the estate or trust and the beneficiaries on the basis of the income of the estate or 

trust allocable to each. (2) Any beneficiary to whom any qualified wages have been apportioned under 
paragraph (1) shall be treated, for purposes of this part, as the employer with respect to those wages. 

(h) For purposes of this section, "targeted tax area" means an area designated pursuant to Chapter 

12.93 (commencing with Section 7097) of Division 7 of Title 1 of the Government Code. (i) In the 

case where the credit otherwise allowed under this section exceeds the "net tax" for the taxable year, 

that portion of the credit that exceeds the "net tax" may be carried over and added to the credit, if any, 

in succeeding taxable years, until the credit is exhausted. The credit shall be applied first to the earliest 

taxable years possible. v(j) (1) The amount of the credit otherwise allowed under this section and 

Section 17053.33, including any credit carryover from prior years, that may reduce the "net tax" for 

the taxable year shall not exceed the amount of tax that would be imposed on the qualified taxpayer's 

business income attributable to the targeted tax area determined as if that attributable income 

represented all of the income of the qualified taxpayer subject to tax under this part. (2) Attributable 
income shall be that portion of the taxpayer's California source business income that is apportioned to 

the targeted tax area. For that purpose, the taxpayer's business income attributable to sources in this 

state first shall be determined in accordance with Chapter 17 (commencing with Section 25101) of 

Part 11. That business income shall be further apportioned to the targeted tax area in accordance with 

Article 2 (commencing with Section 25120) of Chapter 17 of Part 11, modified for purposes of this 

section in accordance with paragraph (3). (3) Business income shall be apportioned to the targeted tax 

area by multiplying the total California business income of the taxpayer by a fraction, the numerator of 

which is the property factor plus the payroll factor, and the denominator of which is two. For purposes 

of this paragraph: (A) The property factor is a fraction, the numerator of which is the average value of 

the taxpayer's real and tangible personal property owned or rented and used in the targeted tax area 

during the taxable year, and the denominator of which is the average value of all the taxpayer's real 
and tangible personal property owned or rented and used in this state during the taxable year. (B) The 

payroll factor is a fraction, the numerator of which is the total amount paid by the taxpayer in the 

targeted tax area during the taxable year for compensation, and the denominator of which is the total 

compensation paid by the taxpayer in this state during the taxable year. (4) The portion of any credit 

remaining, if any, after application of this subdivision, shall be carried over to succeeding taxable 

years, as if it were an amount exceeding the "net tax" for the taxable year, as provided in subdivision 

(h). (5) In the event that a credit carryover is allowable under subdivision (h) for any taxable year after 

the targeted tax area expiration date, the targeted tax area shall be deemed to remain in existence for 

purposes of computing the limitation specified in this subdivision. 

 

17053.42 Credit for disabled access expenditures --(a) For each taxable year beginning on or after 

January 1, 1996, there shall be allowed as a credit against the ñnet tax,ò as defined in Section 17039, 

the amount paid or incurred for eligible access expenditures. The credit shall be allowed in accordance 

with Section 44 of the Internal Revenue Code, relating to expenditures to provide access to disabled 



individuals, except that the credit amount specified in subdivision (b) shall be substituted for the credit 

amount specified in Section 44(a) of the Internal Revenue Code. (b) The credit amount allowed under 

this section shall be 50 percent of so much of the eligible access expenditures for the taxable year as 

do not exceed two hundred fifty dollars ($250). (c) In the case where the credit allowed by this section 

exceeds the ñnet tax,ò the excess may be carried over to reduce the ñnet taxò in the following year, and 

succeeding years if necessary, until the credit is exhausted. 

 
17053.46 Employer's credit for certain wage payments--(a) For each taxable year beginning on or 

after January 1, 1995, there shall be allowed as a credit against the "net tax" (as defined in Section 

17039) to a qualified taxpayer for hiring a qualified disadvantaged individual or a qualified displaced 

employee during the taxable year for employment in the LAMBRA. The credit shall be equal to the 

sum of each of the following: (a)(1) Fifty percent of the qualified wages in the first year of 

employment. (a)(2) Forty percent of the qualified wages in the second year of employment. (a)(3) 

Thirty percent of the qualified wages in the third year of employment. (a)(4) Twenty percent of the 

qualified wages in the fourth year of employment. (a)(5) Ten percent of the qualified wages in the 

fifth year of employment. (b) For purposes of this section: (b)(1) "Qualified wages" means: (b)(1)(A) 

That portion of wages paid or incurred by the employer during the taxable year to qualified 

disadvantaged individuals or qualified displaced employees that does not exceed 150 percent of the 

minimum wage. (b)(1)(B) The total amount of qualified wages which may be taken into account for 
purposes of claiming the credit allowed under this section shall not exceed two million dollars 

($2,000,000) per taxable year. (b)(1)(C) Wages received during the 60-month period beginning with 

the first day the individual commences employment with the taxpayer. Reemployment in connection 

with any increase, including a regularly occurring seasonal increase, in the trade or business 

operations of the qualified taxpayer does not constitute commencement of employment for purposes of 

this section. (b)(1)(D) Qualified wages do not include any wages paid or incurred by the qualified 

taxpayer on or after the LAMBRA expiration date. However, wages paid or incurred with respect to 

qualified disadvantaged individuals or qualified displaced employees who are employed by the 

qualified taxpayer within the LAMBRA within the 60-month period prior to the LAMBRA expiration 

date shall continue to qualify for the credit under this section after the LAMBRA expiration date, in 

accordance with all provisions of this section applied as if the LAMBRA designation were still in 
existence and binding. (b)(2) "Minimum wage" means the wage established by the Industrial Welfare 

Commission as provided for in Chapter 1 (commencing with Section 1171) of Part 4 of Division 2 of 

the Labor Code. (b)(3) "LAMBRA" means a local agency military base recovery area designated in 

accordance with Section 7114 of the Government Code. (b)(4) "Qualified disadvantaged individual" 

means an individual who satisfies all of the following requirements: (b)(4)(A)(i) At least 90 percent of 

whose services for the taxpayer during the taxable year are directly related to the conduct of the 

taxpayer's trade or business located in a LAMBRA. (B)(4)(A)(ii)  Who performs at least 50 percent of 

his or her services for the taxpayer during the taxable year in the LAMBRA. (b)(4)(B) Who is hired by 

the employer after the designation of the area as a LAMBRA in which the individual's services were 

primarily performed. (b)(4)(C) Who is any of the following immediately preceding the individual's 

commencement of employment with the taxpayer: (b)(4)(C)(i) An individual who has been 
determined eligible for services under the federal Job Training Partnership Act (29 U.S.C. Sec. 1501 et 

seq.). (b)(4)(C)(ii) Any voluntary or mandatory registrant under the Greater Avenues for 

Independence Act of 1985 as provided pursuant to Article 3.2 (commencing with Section 11320) of 

Chapter 2 of Part 3 of Division 9 of the Welfare and Institutions Code. (b)(4)(C)(iii)  An economically 

disadvantaged individual age 16 years or older. (b)(4)(C)(iv) A dislocated worker who meets any of 

the following conditions: (b)(4)(C)(iv)(I)  Has been terminated or laid off or who has received a notice 

of termination or layoff from employment, is eligible for or has exhausted entitlement to 

unemployment insurance benefits, and is unlikely to return to his or her previous industry or 

occupation. (b)(4)(C)(iv)(II)  Has been terminated or has received a notice of termination of 

employment as a result of any permanent closure or any substantial layoff at a plant, facility, or 

enterprise, including an individual who has not received written notification but whose employer has 

made a public announcement of the closure or layoff. (b)(4)(C)(iv)(III)  Is long-term unemployed and 
has limited opportunities for employment or reemployment in the same or a similar occupation in the 

area in which the individual resides, including an individual 55 years of age or older who may have 

substantial barriers to employment by reason of age. (b)(4)(C)(iv)(IV)  Was self-employed (including 



farmers and ranchers) and is unemployed as a result of general economic conditions in the community 

in which he or she resides or because of natural disasters. (b)(4)(C)(iv)(V) Was a civilian employee of 

the Department of Defense employed at a military installation being closed or realigned under the 

Defense Base Closure and Realignment Act of 1990. (b)(4)(C)(iv)(VI)  Was an active member of the 

Armed Forces or National Guard as of September 30, 1990, and was either involuntarily separated or 

separated pursuant to a special benefits program. (b)(4)(C)(iv)(VII)  Experiences chronic seasonal 

unemployment and underemployment in the agriculture industry, aggravated by continual 
advancements in technology and mechanization. (b)(4)(C)(iv)(VIII)  Has been terminated or laid off 

or has received a notice of termination or layoff as a consequence of compliance with the Clean Air 

Act. (b)(4)(C)(v) An individual who is enrolled in or has completed a state rehabilitation plan or is a 

service-connected disabled veteran, veteran of the Vietnam era, or veteran who is recently separated 

from military service. (b)(4)(C)(vi) An ex-offender. An individual shall be treated as convicted if he 

or she was placed on probation by a state court without a finding of guilty. (b)(4)(C)(vii) A recipient 

of: (b)(4)(C)(vii)(I)  Federal Supplemental Security Income benefits. (b)(4)(C)(vii)(II)  Aid to Families 

with Dependent Children. (b)(4)(C)(vii)(III)  Food stamps. (b)(4)(C)(vii)(IV)  State and local general 

assistance. (b)(4)(C)(viii)  Is a member of a federally recognized Indian tribe, band, or other group of 

Native American descent.  (b)(5) "Qualified taxpayer" means a taxpayer or partnership that conducts a 

trade or business within a LAMBRA and, for the first two taxable years, has a net increase in jobs 

(defined as 2,000 paid hours per employee per year) of one or more employees in the LAMBRA.  
(b)(5)(A) The net increase in the number of jobs shall be determined by subtracting the total number 

of full-time employees (defined as 2,000 paid hours per employee per year) the taxpayer employed in 

this state in the taxable year prior to commencing business operations in the LAMBRA from the total 

number of full-time employees the taxpayer employed in this state during the second taxable year after 

commencing business operations in the LAMBRA. For taxpayers who commence doing business in 

this state with their LAMBRA business operation, the number of employees for the taxable year prior 

to commencing business operations in the LAMBRA shall be zero. If the taxpayer has a net increase 

in jobs in the state, the credit shall be allowed only if one or more full-time employees is employed 

within the LAMBRA. (b)(5)(B) The total number of employees employed in the LAMBRA shall 

equal the sum of both of the following: (b)(5)(B)(i) The total number of hours worked in the 

LAMBRA for the taxpayer by employees (not to exceed 2,000 hours per employee) who are paid an 
hourly wage divided by 2,000. (b)(5)(B)(ii) The total number of months worked in the LAMBRA for 

the taxpayer by employees who are salaried employees divided by 12. (b)(5)(C) (C) In the case of a 

taxpayer who first commences doing business in the LAMBRA during the taxable year, for purposes 

of clauses (i) and (ii), respectively, of subparagraph (B), the divisors "2,000" and "12" shall be 

multiplied by a fraction, the numerator of which is the number of months of the taxable year that the 

taxpayer was doing business in the LAMBRA and the denominator of which is 12. (b)(6) "Qualified 

displaced employee" means an individual who satisfies all of the following requirements: (b)(6)(A) 

Any civilian or military employee of a base or former base who has been displaced as a result of a 

federal base closure act. (b)(6)(B)(i) At least 90 percent of whose services for the taxpayer during the 

taxable year are directly related to the conduct of the taxpayer's trade or business located in a 

LAMBRA.  (b)(6)(B)(ii) Who performs at least 50 percent of his or her services for the taxpayer 
during the taxable year in a LAMBRA. (b)(6)(C) Who is hired by the employer after the designation 

of the area in which services were performed as a LAMBRA. (b)(7) "Seasonal employment" means 

employment by a qualified taxpayer that has regular and predictable substantial reductions in trade or 

business operations. (b)(8) "LAMBRA expiration date" means the date the LAMBRA designation 

expires, is no longer binding, or becomes inoperative. (c) For qualified disadvantaged individuals or 

qualified displaced employees hired on or after January 1, 2001, the taxpayer shall do both of the 

following: (c)(1) Obtain from the Employment Development Department, as permitted by federal law, 

the local county or city Job Training Partnership Act administrative entity, the local county GAIN 

office or social services agency, or the local government administering the LAMBRA, a certification 

that provides that a qualified disadvantaged individual or qualified displaced employee meets the 

eligibility requirements specified in subparagraph (C) of paragraph (4) of subdivision (b) or 

subparagraph (A) of paragraph (6) of subdivision (b). The Employment Development Department may 
provide preliminary screening and referral to a certifying agency. The Department of Housing and 

Community Development shall develop regulations governing the issuance of certificates pursuant to 

Section 7114.2 of the Government Code and shall develop forms for this purpose. (c)(2) Retain a copy 



of the certification and provide it upon request to the Franchise Tax Board. (d)(1) For purposes of this 

section, both of the following apply: (d)(1)(A) All employees of trades or businesses that are under 

common control shall be treated as employed by a single employer. (d)(1)(B) The credit (if any) 

allowable by this section with respect to each trade or business shall be determined by reference to its 

proportionate share of the qualified wages giving rise to the credit.The regulations prescribed under 

this paragraph shall be based on principles similar to the principles that apply in the case of controlled 

groups of corporations as specified in subdivision (e) of Section 23622. (d)(2) If an employer acquires 
the major portion of a trade or business of another employer (hereinafter in this paragraph referred to 

as the "predecessor") or the major portion of a separate unit of a trade or business of a predecessor, 

then, for purposes of applying this section (other than subdivision (d)) for any calendar year ending 

after that acquisition, the employment relationship between an employee and an employer shall not be 

treated as terminated if the employee continues to be employed in that trade or business. (e)(1)(A) If 

the employment, other than seasonal employment, of any employee, with respect to whom qualified 

wages are taken into account under subdivision (a) is terminated by the taxpayer at any time during the 

first 270 days of that employment (whether or not consecutive) or before the close of the 270th 

calendar day after the day in which that employee completes 90 days of employment with the 

taxpayer, the tax imposed by this part for the taxable year in which that employment is terminated 

shall be increased by an amount (determined under those regulations) equal to the credit allowed under 

subdivision (a) for that taxable year and all prior taxable years attributable to qualified wages paid or 
incurred with respect to that employee. (e)(1)(B) If the seasonal employment of any qualified 

disadvantaged individual, with respect to whom qualified wages are taken into account under 

subdivision (a) is not continued by the qualified taxpayer for a period of 270 days of employment 

during the 60-month period beginning with the day the qualified disadvantaged individual commences 

seasonal employment with the qualified taxpayer, the tax imposed by this part, for the taxable year 

that includes the 60th month following the month in which the qualified disadvantaged individual 

commences seasonal employment with the qualified taxpayer, shall be increased by an amount equal 

to the credit allowed under subdivision (a) for that taxable year and all prior taxable years attributable 

to qualified wages paid or incurred with respect to that qualified disadvantaged individual. (e)(2)(A) 

Subparagraph (A) of paragraph (1) shall not apply to any of the following: (e)(2)(A)(i) A termination 

of employment of an employee who voluntarily leaves the employment of the taxpayer. (e)(2)(A)(ii) A 
termination of employment of an individual who, before the close of the period referred to in 

subparagraph (A) of paragraph (1), becomes disabled to perform the services of that employment, 

unless that disability is removed before the close of that period and the taxpayer fails to offer 

reemployment to that individual. (e)(2)(A)(iii) A termination of employment of an individual, if it is 

determined that the termination was due to the misconduct (as defined in Sections 1256-30 to 1256-

43, inclusive, of Title 22 of the California Code of Regulations) of that individual. (e)(2)(A)(iv) A 

termination of employment of an individual due to a substantial reduction in the trade or business 

operations of the taxpayer. (e)(2)(A)(v) A termination of employment of an individual, if that 

individual is replaced by other qualified employees so as to create a net increase in both the number of 

employees and the hours of employment. (e)(2)(B) Subparagraph (B) of paragraph (1) shall not apply 

to any of the following: (e)(2)(B)(i) A failure to continue the seasonal employment of a qualified 
disadvantaged individual who voluntarily fails to return to the seasonal employment of the qualified 

taxpayer. (e)(2)(B)(ii) A failure to continue the seasonal employment of a qualified disadvantaged 

individual who, before the close of the period referred to in subparagraph (B) of paragraph (1), 

becomes disabled and unable to perform the services of that seasonal employment, unless that 

disability is removed before the close of that period and the qualified taxpayer fails to offer seasonal 

employment to that individual. (e)(2)(B)(iii) A failure to continue the seasonal employment of a 

qualified disadvantaged individual, if it is determined that the failure to continue the seasonal 

employment was due to the misconduct (as defined in Sections 1256-30 to 1256-43, inclusive, of Title 

22 of the California Code of Regulations) of that qualified disadvantaged individual. (e)(2)(B)(iv) A 

failure to continue seasonal employment of a qualified disadvantaged individual due to a substantial 

reduction in the regular seasonal trade or business operations of the qualified taxpayer. (e)(2)(B)(v) A 

failure to continue the seasonal employment of a qualified disadvantaged individual, if that individual 
is replaced by other qualified displaced employees so as to create a net increase in both the number of 

seasonal employees and the hours of seasonal employment. (e)(2)(C) For purposes of paragraph (1), 

the employment relationship between the taxpayer and an employee shall not be treated as terminated 



by reason of a mere change in the form of conducting the trade or business of the taxpayer, if the 

employee continues to be employed in that trade or business and the taxpayer retains a substantial 

interest in that trade or business. (e)(3) Any increase in tax under paragraph (1) shall not be treated as 

tax imposed by this part for purposes of determining the amount of any credit allowable under this 

part. (e)(4) At the close of the second taxable year, if the taxpayer has not increased the number of its 

employees as determined by paragraph (5) of subdivision (b), then the amount of the credit previously 

claimed shall be added to the taxpayer's net tax for the taxpayer's second taxable year. (f) In the case 
of an estate or trust, both of the following apply: (g)(1) The qualified wages for any taxable year shall 

be apportioned between the estate or trust and the beneficiaries on the basis of the income of the estate 

or trust allocable to each. (f)(2) Any beneficiary to whom any qualified wages have been apportioned 

under paragraph (1) shall be treated (for purposes of this part) as the employer with respect to those 

wages. (g) The credit shall be reduced by the credit allowed under Section 17053.7. The credit shall 

also be reduced by the federal credit allowed under Section 51 of the Internal Revenue Code.In 

addition, any deduction otherwise allowed under this part for the wages or salaries paid or incurred by 

the taxpayer upon which the credit is based shall be reduced by the amount of the credit, prior to any 

reduction required by subdivision (h) or (i). (h) In the case where the credit otherwise allowed under 

this section exceeds the "net tax" for the taxable year, that portion of the credit that exceeds the "net 

tax" may be carried over and added to the credit, if any, in succeeding years, until the credit is 

exhausted. The credit shall be applied first to the earliest taxable years possible. (i)(1) The amount of 
credit otherwise allowed under this section and Section 17053.45, including prior year credit 

carryovers, that may reduce the "net tax" for the taxable year shall not exceed the amount of tax that 

would be imposed on the taxpayer's business income attributed to a LAMBRA determined as if that 

attributed income represented all of the net income of the taxpayer subject to tax under this part. (j)(2) 

Attributable income shall be that portion of the taxpayer's California source business income that is 

apportioned to the LAMBRA. For that purpose, the taxpayer's business income that is attributable to 

sources in this state first shall be determined in accordance with Chapter 17 (commencing with 

Section 25101) of Part 11. That business income shall be further apportioned to the LAMBRA in 

accordance with Article 2 (commencing with Section 25120) of Chapter 17 of Part 11, modified for 

purposes of this section in accordance with paragraph (3). (j)(3) Income shall be apportioned to a 

LAMBRA by multiplying the total California business income of the taxpayer by a fraction, the 
numerator of which is the property factor plus the payroll factor, and the denominator of which is two. 

For purposes of this paragraph: (j)(3)(A)  The property factor is a fraction, the numerator of which is 

the average value of the taxpayer's real and tangible personal property owned or rented and used in the 

LAMBRA during the taxable year, and the denominator of which is the average value of all the 

taxpayer's real and tangible personal property owned or rented and used in this state during the taxable 

year.  (j)(3)(B) The payroll factor is a fraction, the numerator of which is the total amount paid by the 

taxpayer in the LAMBRA during the taxable year for compensation, and the denominator of which is 

the total compensation paid by the taxpayer in this state during the taxable year. (j)(4) The portion of 

any credit remaining, if any, after application of this subdivision, shall be carried over to succeeding 

taxable years, as if it were an amount exceeding the "net tax" for the taxable year, as provided in 

subdivision (h).  (j)  If the taxpayer is allowed a credit pursuant to this section for qualified wages paid 
or incurred, only one credit shall be allowed to the taxpayer under this part with respect to any wage 

consisting in whole or in part of those qualified wages. 

 

17053.47 Employer's credit for qualif ied wages--(a) For each taxable year beginning on or after 

January 1, 1998, there shall be allowed a credit against the "net tax" (as defined in Section 17039) to a 

qualified taxpayer for hiring a qualified disadvantaged individual during the taxable year for 

employment in the manufacturing enhancement area. The credit shall be equal to the sum of each of 
the following: (a)(1) Fifty percent of the qualified wages in the first year of employment. (a)(2) Forty 

percent of the qualified wages in the second year of employment. (a)(3) Thirty percent of the qualified 

wages in the third year of employment. (a)(4) Twenty percent of the qualified wages in the fourth year 

of employment. (a)(5) Ten percent of the qualified wages in the fifth year of employment. (b) For 

purposes of this section: (b)(1) "Qualified wages" means: (b)(1)(A) That portion of wages paid or 

incurred by the qualified taxpayer during the taxable year to qualified disadvantaged individuals that 

does not exceed 150 percent of the minimum wage. (b)(1)(B) The total amount of qualified wages 

which may be taken into account for purposes of claiming the credit allowed under this section shall 



not exceed two million dollars ($2,000,000) per taxable year. (c)(1)(C) Wages received during the 60-

month period beginning with the first day the qualified disadvantaged individual commences 

employment with the qualified taxpayer. Reemployment in connection with any increase, including a 

regularly occurring seasonal increase, in the trade or business operations of the taxpayer does not 

constitute commencement of employment for purposes of this section. (c)(1)(D) Qualified wages do 

not include any wages paid or incurred by the qualified taxpayer on or after the manufacturing 

enhancement area expiration date. However, wages paid or incurred with respect to qualified 
employees who are employed by the qualified taxpayer within the manufacturing enhancement area 

within the 60-month period prior to the manufacturing enhancement area expiration date shall 

continue to qualify for the credit under this section after the manufacturing enhancement area 

expiration date, in accordance with all provisions of this section applied as if the manufacturing 

enhancement area designation were still in existence and binding. (b)(2) "Mini mum wage" means the 

wage established by the Industrial Welfare Commission as provided for in Chapter 1 (commencing 

with Section 1171) of Part 4 of Division 2 of the Labor Code. (b)(3) "Manufacturing enhancement 

area" means an area designated pursuant to Section 7073.8 of the Government Code according to the 

procedures of Chapter 12.8 (commencing with Section 7070) of Division 7 of Title 1 of the 

Government Code. (b)(4) "Manufacturing enhancement area expiration date" means the date the 

manufacturing enhancement area designation expires, is no longer binding, or becomes inoperative. 

(b)(5) "Qualified disadvantaged individual" means an individual who satisfies all of the following 
requirements: (b)(5)(A)(i) At least 90 percent of whose services for the qualified taxpayer during the 

taxable year are directly related to the conduct of the qualified taxpayer's trade or business located in a 

manufacturing enhancement area. (b)(5)(A)(ii) Who performs at least 50 percent of his or her services 

for the qualified taxpayer during the taxable year in the manufacturing enhancement area. (b)(5)(B) 

Who is hired by the qualified taxpayer after the designation of the area as a manufacturing 

enhancement area in which the individual's services were primarily performed. (b)(5)(C) Who is any 

of the following immediately preceding the individual's commencement of employment with the 

qualified taxpayer: (b)(5)(C)(i) An individual who has been determined eligible for services under the 

federal Job Training Partnership Act (29 U.S.C. Sec. 1501 et seq.), or its successor. (b)(5)(C)(ii) Any 

voluntary or mandatory registrant under the Greater Avenues for Independence Act of 1985, or its 

successor, as provided pursuant to Article 3.2 (commencing with Section 11320) of Chapter 2 of Part 
3 of Division 9 of the Welfare and Institutions Code. (b)(5)(C)(iii) Any individual who has been 

certified eligible by the Employment Development Department under the federal Targeted Jobs Tax 

Credit Program, or its successor, whether or not this program is in effect. (b)(6) "Qualified taxpayer" 

means any taxpayer engaged in a trade or business within a manufacturing enhancement area 

designated pursuant to Section 7073.8 of the Government Code and who meets all of the following 

requirements: (b)(6)(A) Is engaged in those lines of business described in Codes 0211 to 0291, 

inclusive, Code 0723, or in Codes 2011 to 3999, inclusive, of the Standard Industrial Classification 

(SIC) Manual published by the United States Office of Management and Budget, 1987 edition. 

(b)(6)(B) At least 50 percent of the qualified taxpayer's workforce hired after the designation of the 

manufacturing enhancement area is composed of individuals who, at the time of hire, are residents of 

the county in which the manufacturing enhancement area is located. (b)(6)(C) Of this percentage of 
local hires, at least 30 percent shall be qualified disadvantaged individuals. (b)(7) "Seasonal 

employment" means employment by a qualified taxpayer that has regular and predictable substantial 

reductions in trade or business operations. (c)(1) For purposes of this section, all of the following 

apply: (c)(1)(A) All employees of trades or businesses that are under common control shall be treated 

as employed by a single qualified taxpayer. (c)(1)(B) The credit (if any) allowable by this section with 

respect to each trade or business shall be determined by reference to its proportionate share of the 

expense of the qualified wages giving rise to the credit and shall be allocated in that manner. (c)(1)(C) 

Principles that apply in the case of controlled groups of corporations, as specified in subdivision (d) of 

Section 23622.7, shall apply with respect to determining employment. (c)(2) If a qualified taxpayer 

acquires the major portion of a trade or business of another employer (hereinafter in this paragraph 

referred to as the "predecessor") or the major portion of a separate unit of a trade or business of a 

predecessor, then, for purposes of applying this section (other than subdivision (d)) for any calendar 
year ending after that acquisition, the employment relationship between a qualified disadvantaged 

individual and a qualified taxpayer shall not be treated as terminated if the qualified disadvantaged 

individual continues to be employed in that trade or business. (d)(1)(A) If the employment, other than 



seasonal employment, of any qualified disadvantaged individual, with respect to whom qualified 

wages are taken into account under subdivision (b) is terminated by the qualified taxpayer at any time 

during the first 270 days of that employment (whether or not consecutive) or before the close of the 

270th calendar day after the day in which that qualified disadvantaged individual completes 90 days of 

employment with the qualified taxpayer, the tax imposed by this part for the taxable year in which that 

employment is terminated shall be increased by an amount equal to the credit allowed under 

subdivision (a) for that taxable year and all prior taxable years attributable to qualified wages paid or 
incurred with respect to that qualified disadvantaged individual. (d)(1)(A) If the seasonal employment 

of any qualified disadvantaged individual, with respect to whom qualified wages are taken into 

account under subdivision (a) is not continued by the qualified taxpayer for a period of 270 days of 

employment during the 60-month period beginning with the day the qualified disadvantaged 

individual commences seasonal employment with the qualified taxpayer, the tax imposed by this part, 

for the taxable year that includes the 60th month following the month in which the qualified 

disadvantaged individual commences seasonal employment with the qualified taxpayer, shall be 

increased by an amount equal to the credit allowed under subdivision (a) for that taxable year and all 

prior taxable years attributable to qualified wages paid or incurred with respect to that qualified 

disadvantaged individual. (d)(2)(A) Subparagraph (A) of paragraph (1) does not apply to any of the 

following: (d)(2)(A)(i) A termination of employment of a qualified disadvantaged individual who 

voluntarily leaves the employment of the qualified taxpayer. (d)(2)(A)(ii) A termination of 
employment of a qualified disadvantaged individual who, before the close of the period referred to in 

subparagraph (A) of paragraph (1), becomes disabled to perform the services of that employment, 

unless that disability is removed before the close of that period and the taxpayer fails to offer 

reemployment to that individual. (d)(2)(A)(iii)  A termination of employment of a qualified 

disadvantaged individual, if it is determined that the termination was due to the misconduct (as 

defined in Sections 1256-30 to 1256-43, inclusive, of Title 22 of the California Code of Regulations) 

of that individual. (d)(2)(A)(iv) A termination of employment of a qualified disadvantaged individual 

due to a substantial reduction in the trade or business operations of the qualified taxpayer. (d)(2)(A)(v) 

A termination of employment of a qualified disadvantaged individual, if that individual is replaced by 

other qualified disadvantaged individuals so as to create a net increase in both the number of 

employees and the hours of employment. (d)(2)(B) Subparagraph (B) of paragraph (1) shall not apply 
to any of the following: (d)(2)(B)(i) A failure to continue the seasonal employment of a qualified 

disadvantaged individual who voluntarily fails to return to the seasonal employment of the qualified 

taxpayer. (d)(2)(B)(ii) A failure to continue the seasonal employment of a qualified disadvantaged 

individual who, before the close of the period referred to in subparagraph (B) of paragraph (1), 

becomes disabled and unable to perform the services of that seasonal employment, unless that 

disability is removed before the close of that period and the qualified taxpayer fails to offer seasonal 

employment to that qualified disadvantaged individual. (d)(2)(B)(iii) A failure to continue the seasonal 

employment of a qualified disadvantaged individual, if it is determined that the failure to continue the 

seasonal employment was due to the misconduct (as defined in Sections 1256-30 to 1256-43, 

inclusive, of Title 22 of the California Code of Regulations) of that qualified disadvantaged individual. 

(d)(2)(B)(iv) A failure to continue seasonal employment of a qualified disadvantaged individual due to 
a substantial reduction in the regular seasonal trade or business operations of the qualified taxpayer. 

(d)(2)(B)(v) A failure to continue the seasonal employment of a qualified disadvantaged individual, if 

that qualified disadvantaged individual is replaced by other qualified disadvantaged individuals so as 

to create a net increase in both the number of seasonal employees and the hours of seasonal 

employment. (d)(2)(C) For purposes of paragraph (1), the employment relationship between the 

qualified taxpayer and a qualified disadvantaged individual shall not be treated as terminated by 

reason of a mere change in the form of conducting the trade or business of the qualified taxpayer, if 

the qualified disadvantaged individual continues to be employed in that trade or business and the 

qualified taxpayer retains a substantial interest in that trade or business. (d)(3) Any increase in tax 

under paragraph (1) shall not be treated as tax imposed by this part for purposes of determining the 

amount of any credit allowable under this part. (e) In the case of an estate or trust, both of the 

following apply: (e)(1) The qualified wages for any taxable year shall be apportioned between the 
estate or trust and the beneficiaries on the basis of the income of the estate or trust allocable to each. 

(e)(2) Any beneficiary to whom any qualified wages have been apportioned under paragraph (1) shall 

be treated (for purposes of this part) as the employer with respect to those wages. (f) The credit shall 



be reduced by the credit allowed under Section 17053.7. The credit shall also be reduced by the 

federal credit allowed under Section 51 of the Internal Revenue Code. In addition, any deduction 

otherwise allowed under this part for the wages or salaries paid or incurred by the qualified taxpayer 

upon which the credit is based shall be reduced by the amount of the credit, prior to any reduction 

required by subdivision (g) or (h). (g) In the case where the credit otherwise allowed under this section 

exceeds the "net tax" for the taxable year, that portion of the credit that exceeds the "net tax" may be 

carried over and added to the credit, if any, in succeeding years, until the credit is exhausted. The 
credit shall be applied first to the earliest taxable years possible. (h)(1) The amount of credit otherwise 

allowed under this section, including prior year credit carryovers, that may reduce the "net tax" for the 

taxable year shall not exceed the amount of tax that would be imposed on the qualified taxpayer's 

business income attributed to a manufacturing enhancement area determined as if that attributed 

income represented all of the net income of the qualified taxpayer subject to tax under this part. (h)(2) 

Attributable income shall be that portion of the taxpayer's California source business income that is 

apportioned to the manufacturing enhancement area. For that purpose, the taxpayer's business income 

that is attributable to sources in this state first shall be determined in accordance with Chapter 17 

(commencing with Section 25101) of Part 11. That business income shall be further apportioned to the 

manufacturing enhancement area in accordance with Article 2 (commencing with Section 25120) of 

Chapter 17 of Part 11, modified for purposes of this section in accordance with paragraph (3). (h)(3) 

Income shall be apportioned to a manufacturing enhancement area by multiplying the total California 
business income of the taxpayer by a fraction, the numerator of which is the property factor plus the 

payroll factor, and the denominator of which is two. For purposes of this paragraph: (h)(3)(A) The 

property factor is a fraction, the numerator of which is the average value of the taxpayer's real and 

tangible personal property owned or rented and used in the manufacturing enhancement area during 

the taxable year, and the denominator of which is the average value of all the taxpayer's real and 

tangible personal property owned or rented and used in this state during the taxable year. (h)(3)(B) 

The payroll factor is a fraction, the numerator of which is the total amount paid by the taxpayer in the 

manufacturing enhancement area during the taxable year for compensation, and the denominator of 

which is the total compensation paid by the taxpayer in this state during the taxable year. (h)(4) The 

portion of any credit remaining, if any, after application of this subdivision, shall be carried over to 

succeeding taxable years, as if it were an amount exceeding the "net tax" for the taxable year, as 
provided in subdivision (g). (i) If the taxpayer is allowed a credit pursuant to this section for qualified 

wages paid or incurred, only one credit shall be allowed to the taxpayer under this part with respect to 

any wage consisting in whole or in part of those qualified wages. (j) The qualified taxpayer shall do 

both of the following: (j)(1) Obtain from the Employment Development Department, as permitted by 

federal law, the local county or city Job Training Partnership Act administrative entity, the local 

county GAIN office or social services agency, or the local government administering the 

manufacturing enhancement area, a certification that provides that a qualified disadvantaged 

individual meets the eligibility requirements specified in paragraph (5) of subdivision (b). The 

Employment Development Department may provide preliminary screening and referral to a certifying 

agency. The Department of Housing and Community Development shall develop regulations 

governing the issuance of certificates pursuant to subdivision (d) of Section 7086 of the Government 
Code and shall develop forms for this purpose. (j)(2) Retain a copy of the certification and provide it 

upon request to the Franchise Tax Board. 

17053.62 Ultra low sulfur diesel fuel production credit--(a) For each taxable year beginning on or 

after July 1, 2005, and before January 1, 2018, there shall be allowed as an environmental tax credit 

against the "net tax," as defined by Section 17039, an amount equal to five cents ($0.05) for each 

gallon of ultra low sulfur diesel fuel produced during the taxable year by a small refiner at any facility 

located in this state. (b) The aggregate credit determined under subdivision (a) for any taxable year 

with respect to any facility shall not exceed 25 percent of the qualified capital costs incurred by the 

small refiner with respect to that facility, reduced by the aggregate credits determined under this 

section for all prior taxable years with respect to that facility. (c) For purposes of this section: (c)(1) 
"Small refiner" means any refiner who owns or operates a refinery in California that: (c)(1)(A) Has 

and at all times had since January 1, 1978, a crude oil capacity of not more than 55,000 barrels per 

stream day. (c)(1)(B) Has not been at any time since September 1, 1988, owned or controlled by any 

refiner that at the same time owned or controlled refineries in California with a total combined crude 



oil capacity of more than 55,000 barrels per stream day. (c)(1)(C) Has not been at any time since 

September 1, 1988, owned or controlled by any refiner that at the same time owned or controlled 

refineries in the United States with a total combined crude oil capacity of more than 137,500 barrels 

per stream day. (c)(2)(A) "Qualified capital costs" means, with respect to any facility, those costs paid 

or incurred during the applicable period for items certified by the California Air Resources Board 

(CARB) under subparagraph (B) for compliance with the applicable EPA or CARB regulations with 

respect to that facility, including, but not limited to, expenditures for the construction of new process 
operation units or the dismantling and reconstruction of existing process units to be used in the 

production of ultra low sulfur diesel fuel, associated adjacent or offsite equipment (including tankage, 

catalyst, and power supply), engineering, construction period interest, site work, and permitting. 

(c)(2)(B)(i) Before claiming a credit under this section, a small refiner shall request from the 

California Air Resources Board a certification that both of the following are true: (c)(2)(B)(i)(I) That 

the items for which qualified capital costs were paid or incurred are for compliance with the applicable 

EPA or CARB regulations described in subparagraph (A). (c)(2)(B)(i)(II) That the items for which 

qualified capital costs were paid or incurred have been placed in service by the small refiner. 

(c)(2)(B)(ii) The request described in clause (i) shall be in a form and contain sufficient information to 

allow the California Air Resources Board to determine that the items that are requested to be certified 

were placed in service for compliance with applicable EPA and CARB regulations, which information 

shall include the date on which the items were placed in service. (c)(2)(C) The California Air 
Resources Board shall make a determination regarding a request described in subparagraph (B) on or 

before 60 days after the request is submitted. If the board does not make a determination within this 

time period, the certification will be deemed to be granted. (c)(2)(D) If certification from the Secretary 

of the Treasury of the United States, after consultation with the Administrator of the Environmental 

Protection Agency, that the taxpayer's qualified capital costs with respect to a facility are, or will 

result, in compliance with applicable EPA regulations, has been received, then the taxpayer shall be 

allowed the credit without obtaining certification from the CARB, unless CARB demonstrates that the 

fuel produced does not meet CARB regulations. (c)(3) "Facility" means a small refiner's petroleum 

refinery located in the State of California that has incurred qualified capital costs to produce ultra low 

sulfur diesel fuel. (c)(4) "Applicable EPA regulations" means the Highway Diesel Fuel Sulfur Control 

Requirements of the Environmental Protection Agency.  (c)(5) "Applicable CARB regulations" means 
the Vehicular Diesel Fuel Sulfur. Control Requirements of the California Air Resources Board 

(CARB) under Section 2281 of Article 2 of Chapter 5 of Division 3 of Title 13 of the California Code 

of Regulations. (c)(6) "Applicable period" means, with respect to any facility, the period beginning on 

January 1, 2004, and ending on May 31, 2007. (c)(7) "Ultra low sulfur diesel fuel" means both of the 

following: (c)(7)(A) Diesel fuel with a sulfur content of 15 parts per million or less. (c)(7)(B)(i) 

Subject to clause (ii), either of the following: (c)(7)(B)(i)(I) Vehicular diesel fuel produced and sold 

by a small refiner on or after June 1, 2006. (c)(7)(B)(i)(II) Vehicular diesel fuel produced and sold by 

the small refiner before June 1, 2006, that the small refiner specifically identifies and supports through 

internal test reports as meeting applicable CARB regulations. (c)(7)(B)(ii) For purposes of this section, 

it is rebuttably presumed that the fuel described in clause (i) is ultra low sulfur diesel fuel. The 

California Air Resources Board may rebut this presumption by demonstrating that the fuel does not 
comply with applicable CARB regulations. (c)(8) "Barrels per stream day" means the maximum 

number of barrels of input that a distillation facility can process within a 24-hour period when running 

at full capacity under optimal crude and product slate conditions with no allowance for downtime. (d) 

For purposes of this section, if a credit is determined under this section for any expenditure with 

respect to any property, the increase in basis of that property that would (but for this subdivision) 

result from that expenditure shall be reduced by the amount of the credit so determined. (e) No 

deduction shall be allowed for that portion of the expenses otherwise allowable as a deduction for the 

taxable year that is equal to the amount of the credit determined for the taxable year under this section. 

(f) In the case where the credit allowed by this section exceeds the "net tax," the excess may be carried 

over to reduce the "net tax" in the following year, and the 10 succeeding years if necessary, until the 

credit is exhausted. (g) If a small refiner that claims a credit under this section sells, transfers, or 

otherwise disposes of, either directly or indirectly, a facility within five years of the taxable year 
during which it first claimed the credit, there shall be added to the "net tax" of the small refiner during 

the taxable year of sale, transfer, or disposition an amount equal to the total credit claimed multiplied 

by a fraction, the numerator of which is the remaining term of five years and the denominator of which 



is 5.  (h) This section is repealed on January 1, 2018. 

17053.70 Credit for sales taxes paid by businesses in enterprise zones--(a) There shall be allowed 

as a credit against the "net tax" (as defined in Section 17039) for the taxable year an amount equal to 

the sales or use tax paid or incurred during the taxable year by the taxpayer in connection with the 

taxpayer's purchase of qualified property. (b) For purposes of this section: (b)(1) "Taxpayer" means a 
person or entity engaged in a trade or business within an enterprise zone. (b)(2) "Qualified property" 

means: (b)(2)(A) Any of the following: (b)(2)(A)(i) Machinery and machinery parts used for 

fabricating, processing, assembling, and manufacturing. (b)(2)(A)(ii) Machinery and machinery parts 

used for the production of renewable energy resources. (b)(2)(A)(iii)  Machinery and machinery parts 

used for either of the following: (b)(2)(A)(iii)(I)  Air pollution control mechanisms. (b)(2)(A)(iii)(II)  

Water pollution control mechanisms.b)(2)(A)(iv) Data processing and communications equipment, 

including, but not limited, to computers, computer-automated drafting systems, copy machines, 

telephone systems, and faxes. (b)(2)(A)(v) Motion picture manufacturing equipment central to 

production and postproduction, including, but not limited to, cameras, audio recorders, and digital 

image and sound processing equipment. (b)(2)(B) The total cost of qualified property purchased and 

placed in service in any taxable year that may be taken into account by any taxpayer for purposes of 

claiming this credit shall not exceed one million dollars ($1,000,000). (b)(2)(C) The qualified property 
is used by the taxpayer exclusively in an enterprise zone. (b)(2)(D) The qualified property is 

purchased and placed in service before the date the enterprise zone designation expires, is no longer 

binding, or becomes inoperative.  (b)(3) "Enterprise zone" means the area designated as an enterprise 

zone pursuant to Chapter 12.8 (commencing with Section 7070) of Division 7 of Title 1 of the 

Government Code. (c) If the taxpayer has purchased property upon which a use tax has been paid or 

incurred, the credit provided by this section shall be allowed only if qualified property of a comparable 

quality and price is not timely available for purchase in this state. (d) In the case where the credit 

otherwise allowed under this section exceeds the ñnet taxò for the taxable year, that portion of the 

credit that exceeds the "net tax" may be carried over and added to the credit, if any, in succeeding 

taxable years, until the credit is exhausted. The credit shall be applied first to the earliest taxable years 

possible. (e) Any taxpayer who elects to be subject to this section shall not be entitled to increase the 
basis of the qualified property as otherwise required by Section 164(a) of the Internal Revenue Code 

with respect to sales or use tax paid or incurred in connection with the taxpayer's purchase of qualified 

property. (f)(1) The amount of the credit otherwise allowed under this section and Section 17053.74, 

including any credit carryover from prior years, that may reduce the "net tax" for the taxable year shall 

not exceed the amount of tax that would be imposed on the taxpayer's business income attributable to 

the enterprise zone determined as if that attributable income represented all of the income of the 

taxpayer subject to tax under this part. (f)(2) Attributable income shall be that portion of the taxpayer's 

California source business income that is apportioned to the enterprise zone. For that purpose, the 

taxpayer's business income attributable to sources in this state first shall be determined in accordance 

with Chapter 17 (commencing with Section 25101) of Part 11. That business income shall be further 

apportioned to the enterprise zone in accordance with Article 2 (commencing with Section 25120) of 

Chapter 17 of Part 11, modified for purposes of this section in accordance with paragraph (3). (f)(3) 
Business income shall be apportioned to the enterprise zone by multiplying the total California 

business income of the taxpayer by a fraction, the numerator of which is the property factor plus the 

payroll factor, and the denominator of which is two. For purposes of this paragraph: (f)(3)(A) The 

property factor is a fraction, the numerator of which is the average value of the taxpayer's real and 

tangible personal property owned or rented and used in the enterprise zone during the taxable year, 

and the denominator of which is the average value of all the taxpayer's real and tangible personal 

property owned or rented and used in this state during the taxable year. (f)(3)(B) The payroll factor is 

a fraction, the numerator of which is the total amount paid by the taxpayer in the enterprise zone 

during the taxable year for compensation, and the denominator of which is the total compensation paid 

by the taxpayer in this state during the taxable year.  (f)(4) The portion of any credit remaining, if any, 

after application of this subdivision, shall be carried over to succeeding taxable years, as if it were an 
amount exceeding the ñnet taxò for the taxable year, as provided in subdivision (d).  (g) The 

amendments made to this section by the act adding this subdivision shall apply to taxable years 

beginning on or after January 1, 1998. 

 



17053.74 Employers' credit for employees within enterprise zone --(a) There shall be allowed a 

credit against the "net tax" (as defined in Section 17039) to a taxpayer who employs a qualified 

employee in an enterprise zone during the taxable year. The credit shall be equal to the sum of each of 

the following: (a)(1) Fifty percent of qualified wages in the first year of employment. (a)(2) Forty 

percent of qualified wages in the second year of employment. (a)(3) Thirty percent of qualified wages 

in the third year of employment. (a)(4) Twenty percent of qualified wages in the fourth year of 

employment. (a)(5) Ten percent of qualified wages in the fifth year of employment. (b) For purposes 
of this section: (b)(1) "Qualified wages" means: (b)(1)(A)(i) Except as provided in clause (ii), that 

portion of wages paid or incurred by the taxpayer during the taxable year to qualified employees that 

does not exceed 150 percent of the minimum wage. (b)(1)(A)(ii) For up to 1,350 qualified employees 

who are employed by the taxpayer in the Long Beach Enterprise Zone in aircraft manufacturing 

activities described in Codes 3721 to 3728, inclusive, and Code 3812 of the Standard Industrial 

Classification (SIC) Manual published by the United States Office of Management and Budget, 1987 

edition, "qualified wages" means that portion of hourly wages that does not exceed 202 percent of the 

minimum wage. (b)(1)(B) Wages received during the 60-month period beginning with the first day the 

employee commences employment with the taxpayer. Reemployment in connection with any increase, 

including a regularly occurring seasonal increase, in the trade or business operations of the taxpayer 

does not constitute commencement of employment for purposes of this section. (b)(1)(C) Qualified 

wages do not include any wages paid or incurred by the taxpayer on or after the zone expiration date. 
However, wages paid or incurred with respect to qualified employees who are employed by the 

taxpayer within the enterprise zone within the 60-month period prior to the zone expiration date shall 

continue to qualify for the credit under this section after the zone expiration date, in accordance with 

all provisions of this section applied as if the enterprise zone designation were still in existence and 

binding. (b)(2) "Minimum wage" means the wage established by the Industrial Welfare Commission 

as provided for in Chapter 1 (commencing with Section 1171) of Part 4 of Division 2 of the Labor 

Code. (b)(3) "Zone expiration date" means the date the enterprise zone designation expires, is no 

longer binding, or becomes inoperative. (b)(4)(A) "Qualified employee" means an individual who 

meets all of the following requirements: (b)(4)(A)(i) At least 90 percent of whose services for the 

taxpayer during the taxable year are directly related to the conduct of the taxpayer' s trade or business 

located in an enterprise zone. (b)(4)(A)(ii) Performs at least 50 percent of his or her services for the 
taxpayer during the taxable year in an enterprise zone. (b)(4)(A)(iii)  Is hired by the taxpayer after the 

date of original designation of the area in which services were performed as an enterprise zone. 

(b)(4)(A)(iv) Is any of the following: (b)(4)(A)(iv)(I) Immediately preceding the qualified employee's 

commencement of employment with the taxpayer, was a person eligible for services under the federal 

Job Training Partnership Act (29 U.S.C. Sec. 1501 et seq.), or its successor, who is receiving, or is 

eligible to receive, subsidized employment, training, or services funded by the federal Job Training 

Partnership Act, or its successor. (b)(4)(A)(iv)(II)  Immediately preceding the qualified employee's 

commencement of employment with the taxpayer, was a person eligible to be a voluntary or 

mandatory registrant under the Greater Avenues for Independence Act of 1985 (GAIN) provided for 

pursuant to Article 3.2 (commencing with Section 11320) of Chapter 2 of Part 3 of Division 9 of the 

Welfare and Institutions Code, or its successor. (b)(4)(A)(iv)(III)  Immediately preceding the qualified 
employee's commencement of employment with the taxpayer, was an economically disadvantaged 

individual 14 years of age or older. (b)(4)(A)(iv)(IV)  Immediately preceding the qualified employee's 

commencement of employment with the taxpayer, was a dislocated worker who meets any of the 

following: (b)(4)(A)(iv)(IV)(aa) Has been terminated or laid off or who has received a notice of 

termination or layoff from employment, is eligible for or has exhausted entitlement to unemployment 

insurance benefits, and is unlikely to return to his or her previous industry or occupation. 

(b)(4)(A)(iv)(IV)(bb) Has been terminated or has received a notice of termination of employment as a 

result of any permanent closure or any substantial layoff at a plant, facility, or enterprise, including an 

individual who has not received written notification but whose employer has made a public 

announcement of the closure or layoff.   (b)(4)(A)(iv)(IV)(cc) Is long-term unemployed and has 

limited opportunities for employment or reemployment in the same or a similar occupation in the area 

in which the individual resides, including an individual 55 years of age or older who may have 
substantial barriers to employment by reason of age. (b)(4)(A)(iv)(IV)(dd) Was self-employed 

(including farmers and ranchers) and is unemployed as a result of general economic conditions in the 

community in which he or she resides or because of natural disasters. (b)(4)(A)(iv)(IV)(ee) Was a 



civilian employee of the Department of Defense employed at a military installation being closed or 

realigned under the Defense Base Closure and Realignment Act of 1990. (b)(4)(A)(iv)(IV)(ff)  Was an 

active member of the armed forces or National Guard as of September 30, 1990, and was either 

involuntarily separated or separated pursuant to a special benefits program. (b)(4)(A)(iv)(IV)(gg) Is a 

seasonal or migrant worker who experiences chronic seasonal unemployment and underemployment 

in the agriculture industry, aggravated by continual advancements in technology and mechanization. 

(b)(4)(A)(iv)(IV)(hh) Has been terminated or laid off, or has received a notice of termination or layoff, 
as a consequence of compliance with the Clean Air Act. (b)(4)(A)(iv)(V) Immediately preceding the 

qualified employee's commencement of employment with the taxpayer, was a disabled individual who 

is eligible for or enrolled in, or has completed a state rehabilitation plan or is a service-connected 

disabled veteran, veteran of the Vietnam era, or veteran who is recently separated from military 

service. (b)(4)(A)(iv)(VI)  Immediately preceding the qualified employee's commencement of 

employment with the taxpayer, was an ex-offender. An individual shall be treated as convicted if he or 

she was placed on probation by a state court without a finding of guilt. (b)(4)(A)(iv)(VII)  Immediately 

preceding the qualified employee's commencement of employment with the taxpayer, was a person 

eligible for or a recipient of any of the following: (b)(4)(A)(iv)(VII)(aa) Federal Supplemental 

Security Income benefits. (b)(4)(A)(iv)(VII)(bb) Aid to Families with Dependent Children. 

(b)(4)(A)(iv)(VII)(cc) Food stamps. (b)(4)(A)(iv)(VII)(dd) State and local general assistance. 

(b)(4)(A)(iv)(VIII)  Immediately preceding the qualified employee's commencement of employment 
with the taxpayer, was a member of a federally recognized Indian tribe, band, or other group of Native 

American descent. (b)(4)(A)(iv)(IX)  Immediately preceding the qualified employee's commencement 

of employment with the taxpayer, was a resident of a targeted employment area, as defined in Section 

7072 of the Government Code. (b)(4)(A)(iv)(X) An employee who qualified the taxpayer for the 

enterprise zone hiring credit under former Section 17053.8 or the program area hiring credit under 

former Section 17053.11. (b)(4)(A)(iv)(XI) Immediately preceding the qualified employee's 

commencement of employment with the taxpayer, was a member of a targeted group, as defined in 

Section 51(d) of the Internal Revenue Code, or its successor. (b)(4)(B) Priority for employment shall 

be provided to an individual who is enrolled in a qualified program under the federal Job Training 

Partnership Act or the Greater Avenues for Independence Act of 1985 or who is eligible as a member 

of a targeted group under the Work Opportunity Tax Credit ( Section 51 of the Internal Revenue 
Code), or its successor. (b)(5) "Taxpayer" means a person or entity engaged in a trade or business 

within an enterprise zone designated pursuant to Chapter 12.8 (commencing with Section 7070) of the 

Government Code. (b)(6) "Seasonal employment" means employment by a taxpayer that has regular 

and predictable substantial reductions in trade or business operations. (c) The taxpayer shall do both of 

the following: (c)(1) Obtain from the Employment Development Department, as permitted by federal 

law, the local county or city Job Training Partnership Act administrative entity, the local county GAIN 

office or social services agency, or the local government administering the enterprise zone, a 

certification which provides that a qualified employee meets the eligibility requirements specified in 

clause (iv) of subparagraph (A) of paragraph (4) of subdivision (b). The Employment Development 

Department may provide preliminary screening and referral to a certifying agency. The Employment 

Development Department shall develop a form for this purpose. The Department of Housing and 
Community Development shall develop regulations governing the issuance of certificates by local 

governments pursuant to subdivision (a) of Section 7086 of the Government Code. (c)(2) Retain a 

copy of the certification and provide it upon request to the Franchise Tax Board. (d)(1) For purposes 

of this section: (d)(1)(A) All employees of trades or businesses, which are not incorporated, that are 

under common control shall be treated as employed by a single taxpayer. (d)(1)(B) The credit, if any, 

allowable by this section with respect to each trade or business shall be determined by reference to its 

proportionate share of the expense of the qualified wages giving rise to the credit, and shall be 

allocated in that manner. (d)(1)(C) Principles that apply in the case of controlled groups of 

corporations, as specified in subdivision (d) of Section 23622.7, shall apply with respect to 

determining employment. (d)(2) If an employer acquires the major portion of a trade or business of 

another employer (hereinafter in this paragraph referred to as the "predecessor") or the major portion 

of a separate unit of a trade or business of a predecessor, then, for purposes of applying this section 
(other than subdivision (e)) for any calendar year ending after that acquisition, the employment 

relationship between a qualified employee and an employer shall not be treated as terminated if the 

employee continues to be employed in that trade or business. (e)(1)(A) If the employment, other than 
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seasonal employment, of any qualified employee, with respect to whom qualified wages are taken into 

account under subdivision (a) is terminated by the taxpayer at any time during the first 270 days of 

that employment (whether or not consecutive) or before the close of the 270th calendar day after the 

day in which that employee completes 90 days of employment with the taxpayer, the tax imposed by 

this part for the taxable year in which that employment is terminated shall be increased by an amount 

equal to the credit allowed under subdivision (a) for that taxable year and all prior taxable years 

attributable to qualified wages paid or incurred with respect to that employee. (e)(1)(B) If the seasonal 
employment of any qualified employee, with respect to whom qualified wages are taken into account 

under subdivision (a) is not continued by the taxpayer for a period of 270 days of employment during 

the 60-month period beginning with the day the qualified employee commences seasonal employment 

with the taxpayer, the tax imposed by this part, for the taxable year that includes the 60th month 

following the month in which the qualified employee commences seasonal employment with the 

taxpayer, shall be increased by an amount equal to the credit allowed under subdivision (a) for that 

taxable year and all prior taxable years attributable to qualified wages paid or incurred with respect to 

that qualified employee. (e)(2)(A) Subparagraph (A) of paragraph (1) shall not apply to any of the 

following: (e)(2)(A)(i) A termination of employment of a qualified employee who voluntarily leaves 

the employment of the taxpayer. (e)(2)(A)(ii) A termination of employment of a qualified employee 

who, before the close of the period referred to in paragraph (1), becomes disabled and unable to 

perform the services of that employment, unless that disability is removed before the close of that 
period and the taxpayer fails to offer reemployment to that employee. (e)(2)(A)(iii) A termination of 

employment of a qualified employee, if it is determined that the termination was due to the 

misconduct (as defined in Sections 1256-30 to 1256-43, inclusive, of Title 22 of the California Code 

of Regulations) of that employee. (e)(2)(A)(iv) A termination of employment of a qualified employee 

due to a substantial reduction in the trade or business operations of the taxpayer. (e)(2)(A)(v) A 

termination of employment of a qualified employee, if that employee is replaced by other qualified 

employees so as to create a net increase in both the number of employees and the hours of 

employment. (e)(2)(B) Subparagraph (B) of paragraph (1) shall not apply to any of the following: 

(e)(2)(B)(i) A failure to continue the seasonal employment of a qualified employee who voluntarily 

fails to return to the seasonal employment of the taxpayer. (e)(2)(B)(ii) A failure to continue the 

seasonal employment of a qualified employee who, before the close of the period referred to in 
subparagraph (B) of paragraph (1), becomes disabled and unable to perform the services of that 

seasonal employment, unless that disability is removed before the close of that period and the taxpayer 

fails to offer seasonal employment to that qualified employee. (e)(2)(B)(iii) A failure to continue the 

seasonal employment of a qualified employee, if it is determined that the failure to continue the 

seasonal employment was due to the misconduct (as defined in Sections 1256-30 to 1256-43, 

inclusive, of Title 22 of the California Code of Regulations) of that qualified employee. (e)(2)(B)(iv) 

A failure to continue seasonal employment of a qualified employee due to a substantial reduction in 

the regular seasonal trade or business operations of the taxpayer. (e)(2)(B)(v) A failure to continue the 

seasonal employment of a qualified employee, if that qualified employee is replaced by other qualified 

employees so as to create a net increase in both the number of seasonal employees and the hours of 

seasonal employment. (e)(2)(C) For purposes of paragraph (1), the employment relationship between 
the taxpayer and a qualified employee shall not be treated as terminated by reason of a mere change in 

the form of conducting the trade or business of the taxpayer, if the qualified employee continues to be 

employed in that trade or business and the taxpayer retains a substantial interest in that trade or 

business. (e)(3) Any increase in tax under paragraph (1) shall not be treated as tax imposed by this part 

for purposes of determining the amount of any credit allowable under this part. (f) In the case of an 

estate or trust, both of the following apply: (f)(1) The qualified wages for any taxable year shall be 

apportioned between the estate or trust and the beneficiaries on the basis of the income of the estate or 

trust allocable to each.  (f)(2) Any beneficiary to whom any qualified wages have been apportioned 

under paragraph (1) shall be treated, for purposes of this part, as the employer with respect to those 

wages. (g) For purposes of this section, "enterprise zone" means an area designated as an enterprise 

zone pursuant to Chapter 12.8 (commencing with Section 7070) of Division 7 of Title 1 of the 

Government Code.  (h) The credit allowable under this section shall be reduced by the credit allowed 
under Sections 17053.10, 17053.17 and 17053.46 claimed for the same employee. The credit shall also 

be reduced by the federal credit allowed under Section 51 of the Internal Revenue Code.  In addition, 

any deduction otherwise allowed under this part for the wages or salaries paid or incurred by the 



taxpayer upon which the credit is based shall be reduced by the amount of the credit, prior to any 

reduction required by subdivision (i) or (j). (i) In the case where the credit otherwise allowed under 

this section exceeds the "net tax" for the taxable year, that portion of the credit that exceeds the "net 

tax" may be carried over and added to the credit, if any, in succeeding taxable years, until the credit is 

exhausted. The credit shall be applied first to the earliest taxable years possible. (j)(1) The amount of 

the credit otherwise allowed under this section and Section 17053.70, including any credit carryover 

from prior years, that may reduce the "net tax" for the taxable year shall not exceed the amount of tax 
which would be imposed on the taxpayer' s business income attributable to the enterprise zone 

determined as if that attributable income represented all of the income of the taxpayer subject to tax 

under this part. (j)(2) Attributable income shall be that portion of the taxpayer's California source 

business income that is apportioned to the enterprise zone. For that purpose, the taxpayer's business 

income attributable to sources in this state first shall be determined in accordance with Chapter 17 

(commencing with Section 25101) of Part 11. That business income shall be further apportioned to the 

enterprise zone in accordance with Article 2 (commencing with Section 25120) of Chapter 17 of Part 

11, modified for purposes of this section in accordance with paragraph (3). (j)(3) Business income 

shall be apportioned to the enterprise zone by multiplying the total California business income of the 

taxpayer by a fraction, the numerator of which is the property factor plus the payroll factor, and the 

denominator of which is two. For purposes of this paragraph: (j)(3)(A) The property factor is a 

fraction, the numerator of which is the average value of the taxpayer's real and tangible personal 
property owned or rented and used in the enterprise zone during the taxable year, and the denominator 

of which is the average value of all the taxpayer's real and tangible personal property owned or rented 

and used in this state during the taxable year. (j)(3)(B) The payroll factor is a fraction, the numerator 

of which is the total amount paid by the taxpayer in the enterprise zone during the taxable year for 

compensation, and the denominator of which is the total compensation paid by the taxpayer in this 

state during the taxable year. (j)(4) The portion of any credit remaining, if any, after application of this 

subdivision, shall be carried over to succeeding taxable years, as if it were an amount exceeding the 

"net tax" for the taxable year, as provided in subdivision (i). (k) The changes made to this section by 

the act adding this subdivision shall apply to taxable years beginning on or after January 1, 1997. 

 

17053.75 Employees' credit for enterprise zone wages-- (a) There shall be allowed as a credit 

against the "net tax" (as defined by Section 17039) for the taxable year an amount equal to five percent 

of the qualified wages received by the taxpayer during the taxable year. (b) For purposes of this 
section: (b)(1) "Qualified employee" means a taxpayer who meets both of the following: (b)(1)(A) Is 

described in clauses (i) and (ii) of subparagraph (A) of paragraph (4) of subdivision (b) of Section 

17053.74.(b)(1)(B) Is not an employee of the federal government or of this state or of any political 

subdivision of this state. (b)(2)(A) "Qualified wages" means "wages," as defined in subsection (b) of 

Section 3306 of the Internal Revenue Code, attributable to services performed for an employer with 

respect to whom the taxpayer is a qualified employee in an amount that does not exceed one and one-

half times the dollar limitation specified in that subsection. (b)(2)(B) "Qualified wages" does not 

include any compensation received from the federal government or this state or any political 

subdivision of this state. (b)(2)(C) "Qualified wages" does not include any wages received on or after 

the date the enterprise zone designation expires, is no longer binding, or becomes inoperative. (b)(3) 

"Enterprise zone" means any area designated as an enterprise zone pursuant to Chapter 12.8 
(commencing with Section 7070) of Division 7 of Title 1 of the Government Code. (c) For each dollar 

of income received by the taxpayer in excess of qualified wages, as defined in this section, the credit 

shall be reduced by nine cents ($0.09). (d) The amount of the credit allowed by this section in any 

taxable year shall not exceed the amount of tax that would be imposed on the taxpayer's income 

attributable to employment within the enterprise zone as if that income represented all of the income 

of the taxpayer subject to tax under this part. 

 
17053.80 New jobs credit --(a) For each taxable year beginning on or after January 1, 2009, there 

shall be allowed as a credit against the "net tax," as defined in Section 17039, three thousand dollars 

($3,000) for each net increase in qualified full-time employees, as specified in subdivision (c), hired 

during the taxable year by a qualified employer. (b) For purposes of this section: (b)(1) "Acquired" 

includes any gift, inheritance, transfer incident to divorce, or any other transfer, whether or not for 



consideration. (b)(2) "Qualified full-time employee" means: (b)(2)(A) A qualified employee who was 

paid qualified wages by the qualified employer for services of not less than an average of 35 hours per 

week. (b)(2)(B) A qualified employee who was a salaried employee and was paid compensation 

during the taxable year for full-time employment, within the meaning of Section 515 of the Labor 

Code, by the qualified employer. (b)(3) A "qualified employee" shall not include any of the following: 

(b)(3)(A) An employee certified as a qualified employee in an enterprise zone designated in 

accordance with Chapter 12.8 (commencing with Section 7070) of Division 7 of Title 1 of the 
Government Code. (b)(3)(B) An employee certified as a qualified disadvantaged individual in a 

manufacturing enhancement area designated in accordance with Section 7073.8 of the Government 

Code. (b)(3)(C) An employee certified as a qualified employee in a targeted tax area designated in 

accordance with Section 7097 of the Government Code. (b)(3)(D) An employee certified as a qualified 

disadvantaged individual or a qualified displaced employee in a local agency military base recovery 

area (LAMBRA) designated in accordance with Chapter 12.97 (commencing with Section 7105) of 

Division 7 of Title 1 of the Government Code. (b)(3)(E) An employee whose wages are included in 

calculating any other credit allowed under this part. (b)(4) "Qualified employer" means a taxpayer 

that, as of the last day of the preceding taxable year, employed a total of 20 or fewer employees. (b)(5) 

"Qualified wages" means wages subject to Division 6 (commencing with Section 13000) of the 

Unemployment Insurance Code. (b)(6) "Annual full-time equivalent" means either of the following: 

(b)(6)(A) In the case of a full-time employee paid hourly qualified wages, "annual full-time 
equivalent" means the total number of hours worked for the taxpayer by the employee (not to exceed 

2,000 hours per employee) divided by 2,000. (b)(6)(B) In the case of a salaried full-time employee, 

"annual full-time equivalent" means the total number of weeks worked for the taxpayer by the 

employee divided by 52. (c) The net increase in qualified full-time employees of a qualified employer 

shall be determined as provided by this subdivision: (c)(1)(A) The net increase in qualified full-time 

employees shall be determined on an annual full-time equivalent basis by subtracting from the amount 

determined in subparagraph (C) the amount determined in subparagraph (B). (c)(1)(B) The total 

number of qualified full -time employees employed in the preceding taxable year by the taxpayer and 

by any trade or business acquired by the taxpayer during the current taxable year. (c)(1)(C) The total 

number of full-time employees employed in the current taxable year by the taxpayer and by any trade 

or business acquired during the current taxable year. (c)(2) For taxpayers who first commence doing 
business in this state during the taxable year, the number of full-time employees for the immediately 

preceding prior taxable year shall be zero. (d) In the case where the credit allowed by this section 

exceeds the "net tax," the excess may be carried over to reduce the "net tax" in the following year, and 

succeeding seven years if necessary, until the credit is exhausted. (e) Any deduction otherwise allowed 

under this part for qualified wages shall not be reduced by the amount of the credit allowed under this 

section. For purposes of this section: (f)(1) All employees of the trades or businesses that are treated as 

related under either Section 267, 318 or 707 of the Internal Revenue Code shall be treated as 

employed by a single taxpayer. (f)(2) In determining whether the taxpayer has first commenced doing 

business in this state during the taxable year, the provisions of subdivision (f) of Section 17276, 

without application of paragraph (7) of that subdivision, shall apply. (g)(1)(A) Credit under this 

section and Section 23623 shall be allowed only for credits claimed on timely filed original returns 
received by the Franchise Tax Board on or before the cut-off date established by the Franchise Tax 

Board. (g)(1)(B) For purposes of this paragraph, the cut-off date shall be the last day of the calendar 

quarter within which the Franchise Tax Board estimates it will have received timely filed original 

returns claiming credits under this section and Section 23623 that cumulatively total four hundred 

million dollars ($400,000,000) for all taxable years. (g)(2) The date a return is received shall be 

determined by the Franchise Tax Board. (g)(3)(A) The determinations of the Franchise Tax Board 

with respect to the cut-off date, the date a return is received, and whether a return has been timely filed 

for purposes of this subdivision may not be reviewed in any administrative or judicial proceeding. 

(g)(3)(B) Any disallowance of a credit claimed due to a determination under this subdivision, 

including the application of the limitation specified in paragraph (1), shall be treated as a mathematical 

error appearing on the return. Any amount of tax resulting from such disallowance may be assessed by 

the Franchise Tax Board in the same manner as provided by Section 19051. (g)(4) The Franchise Tax 
Board shall periodically provide notice on its Web site with respect to the amount of credit under this 

section and Section 23623 claimed on timely filed original returns received by the Franchise Tax 

Board. (h)(1) The Franchise Tax Board may prescribe rules, guidelines or procedures necessary or 



appropriate to carry out the purposes of this section, including any guidelines regarding the limitation 

on total credits allowable under this section and Section 23623 and guidelines necessary to avoid the 

application of paragraph (2) of subdivision (f) through split-ups, shell corporations, partnerships, 

tiered ownership structures, or otherwise. (h)(2) Chapter 3.5 (commencing with Section 11340) of Part 

1 of Division 3 of Title 2 of the Government Code does not apply to any standard, criterion, 

procedure, determination, rule, notice, or guideline established or issued by the Franchise Tax Board 

pursuant to this section. (i) This section shall remain in effect only until December 1 of the calendar 
year after the year of the cut-off date, and as of that December 1 is repealed. 

Colorado 39-30-103.5 Credit for Contribution to Enterprise Zone Administrator (a) Credit allowed. A 

credit is allowed against the Colorado income tax for monetary or in-kind contributions to an 

enterprise zone administrator or to a project, program or organization certified by a zone administrator 

to receive such contributions.  (b) Use of contribution. No credit will be allowed for a contribution 

that is used for a purpose that directly benefits the contributor. The contribution must be used for a 

purpose that is directly related to job creation, job preservation, the promotion of child care in an 

enterprise zone, or the promotion of temporary, emergency, or transitional housing programs for the 

homeless. Effective January 1, 2003, contributions used to promote community development projects 

will also qualify.  (c) computation of the credit. (c)(1) The contribution credit for taxable years 

beginning prior to 1996 was limited to 50% of the value of the contribution. For taxable years 

beginning on or after January 1, 1996, the credit is limited to 25% of the value of the contribution.  

(c)(2)  Credit for in-kind contributions are allowed at one-half the rate that would have been allowed 
for a monetary contribution of the same value. Thus where a 50% cash contribution credit would have 

been allowed, an in-kind contribution will create a credit of 25% of the value of the contribution; or 

where a 25% credit would have been allowed for a cash contribution, an in-kind credit will be 12.5% 

of the value of the contribution. (c)(3) Combined cash and in-kind contributions will generate credits 

at rates ranging from the cash credit to the in-kind credit rate depending on the proportions of the 

components. The credit will be the smaller of: (A) 100% of the cash contribution plus 12.5% of the 

total value of the combined contribution or $50,000; (B) 25% of the total value of the combined 

contribution; or (C) $100,000.   (d) Limitation on amount of credit that may be generated. 

Carryovers. The amount of credit that may be generated in any one tax year may not exceed 

$100,000. The amount of credit that may be generated in any one tax year by in-kind contributions 

may not exceed $50,000. If the amount of credit generated in one tax year exceeds the amount of tax, 
the excess may be carried forward for up to five tax years.  (e) Examples:  (e)(1) Under the 25% 

credit limitation rules, the contribution of in-kind property with a value of $100,000 will create a 

credit of $12,500.  (e)(2) If in addition to the $100,000 of in-kind property, $10,000 in cash is 

contributed, the credit becomes $23,750 computed as follows: 

 

Cash   $10,000 

  

In-Kind @ 12.5% of the total contribution  $13,750 

  

Total Credit  $23,750 

  
(e)(3) However, once the credit for in-kind contributions hits the $50,000 limitation, the effect of 

additional cash contributions becomes limited: 

 

$400,000   In-Kind Contribution plus: 

 No Cash 

 $10,000 Cash 

 $100,000 Cash 

  

1. Cash Contribution 

 $0 

 $10,000 

 $100,000 
  

2. In-Kind Contribution 



 $400,000 

 $400,000 

 $400,000 

     

3. Total Contribution 

 $400,000 

 $410,000 
 $500,000 

  

4. Smaller of 50% or $100,000 

 $100,000 

 $100,000 

 $100,000 

  

5. Limitation on In-Kind Credit 

 $50,000 

 $50,000 

 $50,000 

  
6. Allowable In-Kind Credit 

 $50,000 

 $50,000 

 $50,000 

  

7. Limitation on Cash Credit 

 $50,000 

 $50,000 

 $50,000 

  

8. Allowable Cash Credit 
 $0 

 $10,000 

 $50,000 

     

9. Total Credit 

 $50,000 

 $60,000 

 $100,000 

  

(f) Contributions to promote employment for the homeless.  (f)(1) Contributions made to 

enterprise zone administrators or to projects, programs, or organizations certified to receive direct 
donations for the purpose of promoting employment for homeless persons in enterprise zones may 

qualify for the enterprise zone contribution tax credit.  (f)(2)To be eligible to receive assistance from 

tax-credited contributions to enterprise zone administrators, an organization must meet the following 

criteria: (f)(2)(A) HousingðAn organization must offer temporary, emergency, or transitional 

housing for the homeless.  (f)(2)(B) Support servicesðIn addition, a participating organization must 

have a regular on-going program offering child care, job placement, counseling, and/or other services 

appropriate to its clientele which support placement of the homeless in permanent employment.   

(f)(2)(C) ReferralsðThe law allows an organization to meet the requirement for support services by 

offering referrals to such services. In this case, there should be a written agreement or letter 

substantiating the status of the relationship between the referring homeless provider and the referred-to 

support service organization. The agreement or letter should indicate that such referrals are 

appropriate and accepted subject to the same general conditions that would apply to other potential 
clientele of the referred-to organization.  (f)(3) The statute authorizes the contributions "for the 

purpose of promoting employment for homeless persons in the enterprise zones." The required 

connection to the geography of an existing zone may be met by:  (f)(3)(A) The location within a zone 



of an organizationôs housing and employment support services.  (f)(3)(B) If the housing is not within a 

zone, demonstration to the enterprise zone administratorôs satisfaction of a significant level of service 

in the zone. This may be shown by the location within the zone of an organizationôs facility offering 

employment referrals, counseling, and training; and/or clientele drawn from within the zone. (f)(3)(C) 

In the case of an organization that provides services both within and outside of a zone, documentation 

to the enterprise zones administratorôs satisfaction that the prorated or allocated costs providing 

services within the zone equal or exceed the amount of funds derived from enterprise zone 
contributions. (g) Certificate of value and use. Any income tax return filed with the Department of 

Revenue wherein the taxpayer is claiming a credit for contribution to an enterprise zone administrator 

of $250 or more must contain a certificate signed by the enterprise zone administrator or an official of 

the project, program, or organization certified to receive direct donations showing the value of the 

contribution and the use to which the contribution will be put. 

 

39-30-104 Enterprise Zone Investment Tax Credit (a) Credit allowed.  (a)(1) For income tax years 

commencing on or after January 1, 1986, a Colorado income tax investment tax credit is allowed with 

respect to investments in qualified property as defined in section 48 of the internal revenue code which 

is first placed in service during the tax year in a Colorado enterprise zone and is used solely and 

exclusively in such enterprise zone for at least one year. The amount of the credit is three percent of 

the qualified investment in such property as defined in section 46 of the internal revenue code. To the 
extent the qualified investment is limited for any reason for federal income tax purposes, such 

limitation shall apply for Colorado income tax purposes. For example, only sixty percent of the 

investment in 3-year ACRS recovery property may be used to compute the enterprise zone investment 

tax credit; the qualified investment in used property is limited to $150,000 per year, and any amounts 

expensed under section 179 of the internal revenue code do not qualify. Claiming the enterprise zone 

investment tax credit will have no effect on the taxpayer's basis in the property.  (a)(2) Leased 

property. (a)(2)(A) The owner of the property may elect to pass on the investment credit to the lessee 

of the property if the leased property is new section 38 property both to the owner and to the lessee. A 

lessor cannot pass on the credit for used property to the lessee.   (a)(2)(B) Non-corporate lessors and S 

corporation lessors are eligible for the enterprise zone investment credit only if: (i) the leased property 

has been manufactured or produced by the lessor, or the term of the lease is less than 50 percent of the 
January 1, 1986, asset depreciation range (ADR) class life for recovery property (useful life for other 

property) of the leased property; and (ii) the lessor's business expense deductions (other than rental 

payments and reimbursed expenses) related to the property are more than 15 percent of the rental 

income from the property for the first year of the lease.   (a)(2)(C) When new section 38 property with 

an ADR class life of more than 14 years is leased (not a net lease) for a period which is shorter than 80 

percent of its class life, the lessor may pass through to the lessee only that portion of the credit which 

the lease period covers.  (a)(2)(D) The investment tax credit will not be allowed when a tax-exempt 

organization sells depreciable property to pass the tax benefits to the new owner and then leases back 

the property.  (a)(3) If qualifying property is used for business purposes outside of the enterprise zone 

during the twelve month period immediately following the date the property was first placed in 

service, the enterprise zone investment tax credit will not be allowed with respect to such property. If 
an income tax return has already been filed claiming the credit, an amended return must be filed 

forfeiting such credit and any carrybacks and carryovers must be recomputed as appropriate. Moving 

the property outside of the zone for repairs will not disqualify the property. Neither will moving the 

property from one enterprise zone to another.  (b) Limitations on credit; carry  backs and 

carryovers.  (b)(1) For tax years beginning prior to January 1, 1996, the amount of enterprise zone 

investment tax credit that may be claimed for any tax year was limited to an amount equal to the first 

$5,000 of tax liability plus 25% of the tax liability in excess of $5,000 minus the amount of any ñoldò 

( section 39-22-507.5) investment tax credit claimed for the same tax year. Excess credits could be 

carried back three years and forward seven.  (b)(2) For tax years beginning on or after January 1, 

1996, the amount of enterprise zone investment tax credit that may be claimed for any tax year is 

limited to an amount equal to the first $5,000 of the tax liability plus 50% of such tax liability in 

excess of $5,000 minus the amount of any ñoldò ( section 39-22-507.5) investment tax credit claimed 
for the same tax year. Excess credits may be carried back three tax years and forward twelve.   (b)(3) 

The enterprise zone investment tax credit and the section 39-22-507.5, ñold investment tax credit,ò 

may not be claimed with respect to the same investment. But there is no restriction as to claiming the 



enterprise zone investment tax credit and the section 39-22-507.6, ñnew investment tax creditò, on the 

same investment.   (c) Relocation facility. For tax years beginning on or after January 1, 1997, no 

enterprise zone investment tax credit, qualified jobs training program credit, or qualified school-to-

work program credit will be allowed for any expenditures resulting from the relocation of a facility 

from a location in Colorado to a location in an enterprise zone. This rule shall not apply if during the 

relocation, the new facility meets one of the criteria for determining an expansion facility: a 

$1,000,000 or 100% investment increase or a 10 employee or 10% employee increase. (d) No 

recapture required. There are no recapture provisions relative to the enterprise zone investment 

credit.  (e) Certificate of location. Taxpayers claiming an enterprise zone credit in excess of $450.00 

must attach to their income tax return a certificate from the zone administrator verifying that the 

taxpayer's place of business is located within the enterprise zone.  (f) References in this regulation to 

the internal revenue code means the internal revenue code as it existed prior to the enactment of the 

ñRevenue Reconciliation Act of 1990.ò 

 

39-30-104(4) Enterprise Zone Qualified Job Training Program Investment Credit (4)(a) Credit 

allowed. For income tax years beginning on or after January 1, 1997, a ten percent credit is allowed 

with respect to the total current year investment in a qualified job training program.  (4)(b) Credit 

carry  forward.  Excess credits may be carried forward for up to twelve years. The credits may not be 

carried back.  (4)(c) Relocation facility.  No enterprise zone qualified jobs training program credit will 
be allowed for any expenditures resulting from the relocation of a facility from a location in Colorado 

to a location in an enterprise zone. This rule shall not apply if during the relocation, the new facility 

meets one of the criteria for determining an expansion facility: a $1,000,000 or 100% investment 

increase or a 10 employee or 10% employee increase.   (4)(d) Definitions.  (4)(d)(1) "Qualified job 

training program"  means a structured training or basic education program conducted on-site or off-

site by the taxpayer or another entity to improve the job skills of employees who are employed by the 

taxpayer. These employees must be working predominantly within an enterprise zone. On the job 

training is not a qualified job training program.  (4)(d)(2) "Total investment" means (d)(2)A) Land, 

building, real property improvement, leasehold improvement, or space lease costs and the cost of any 

capital equipment purchased or leased by the taxpayer and used entirely within an enterprise zone 

primarily for qualified job training program purposes or to make a training site accessible to the extent 
such investments or costs do not qualify for the enterprise zone investment tax credit; and d)(2)B) 

Expenses for a qualified job training program, whether incurred within or outside of an enterprise 

zone, including expensed equipment, supplies, training staff wages or fees, training contract costs, 

temporary space rental, travel expenses, and other expense costs of qualified job training programs for 

employees working predominantly within an enterprise zone. Wages of employees being trained are 

not includible expenses. 

 

39-30-105 Enterprise Zone New Business Facility Employee Credits (a) Credits identified. There 

are three Colorado enterprise zone new business facility employee credits. They are: (a)(1) The 

enterprise zone basic new business facility employee credit; (a)(2) The enterprise zone new business 

facility agricultural processing employee credit; and (a)(3) The employer sponsored health insurance 
credit.  (b) The enterprise zone basic new business facility employee credit. (b)(1) For income tax 

years beginning on or after January 1, 1989, any taxpayer who establishes a new business facility in an 

enterprise zone shall be allowed a credit against his Colorado income tax of $500 for each new 

business facility employee who is working within the zone prorated according to the number of 

months of employment during the tax year. For subsequent tax years, a credit of $500 shall be allowed 

for any increase in the average number of new business facility employees working in the zone. 

(b)(1.5) For income tax years beginning on or after January 1, 2003, any taxpayer who qualifies for 

the basic new business facility employee credit on a new employee located in an enhanced rural 

enterprise zone will receive an additional $2,000 credit for each new business facility employee. (b)(2)  

For income tax years beginning prior to January 1, 1993, the amount by which the enterprise zone new 

business facility employee credit exceeded the taxpayer's income tax liability for the tax year was 

refundable to the taxpayer. For tax years beginning on or after January 1, 1993, such excess credits 
were no longer refundable but could be carried forward for a period of up to five years. Any excess 

$2,000 credit for employees working in an enhanced rural enterprise zone can be carried forward for a 

period of up to seven years. (b)(3) Examples of provisions of paragraph (b).  Example 1: The Brown 



Corporation, a calendar year income taxpayer, established a new business facility in an enterprise zone 

on March 18, 1989. The number of new business facility employees as of the end of each calendar 

month were: January-0, February-0, March-6, April-8, May-9. June-12, July-15, August-18, 

September-24, October-26, November-25, and December-37. The average number of new business 

facility employees during 1989 was 15 (180 divided by 12). The basic enterprise zone new business 

facility employee credit the Brown Corporation may claim for 1989 is: the average number of new 

business facility employees (15) times the monthly credit rate [$41.67 ($500 divided by 12)] times the 
number of months in the taxable year (12) or $7,500.   Example 2: If the Brown Corporation's average 

number of enterprise zone new business facility employees during 1990 were 43, the allowable 1990 

credit would be: increase in average number of new business facility employees [28 (43-15)] times 

$41.67 times twelve, or $14,000.  Example 3: If the Brown Corporation were to change to a fiscal year 

ending October 31, the credit computation for the period January 1 - October 31, 1991, would be: 

 

Average number of employees (assumed)     60 

Minus previously qualified employees          43 

Newly qualified employees                           17 

Multiplied by $500                                 $8,500 

Prorated for 10 months                           $7,083 

  
Example 4: The Brown Company is located in an enhanced rural enterprise zone and adds 3.2 new 

business facility employees for the year ending October 31, 2004. The credit computation for the fiscal 

year ending October 31, 2004 would be: 

 

Newly qualified employees                         3.2 

Multiplied by $500                                $1,600 

Multiplied by $2,000                             $6,400 

Total credit                                            $8,000 

 Prorated for 10 months                         $7,083 

  

(c) The enterprise zone new business facility agricultural processing employee credit. (c)(1) If a new 
business facility established by a taxpayer in an enterprise zone on or after January 1, 1989, is engaged 

in a business which adds value through manufacturing or processing to agricultural commodities, an 

additional credit or refund of $500 per new business facility employee is allowed. The enterprise zone 

new business facility agricultural processing employee credit is computed the same as is the enterprise 

zone basic new business facility employee credit and is allowed in addition thereto.  (c)(1.5) For 

income tax years beginning on or after January 1, 2003, any taxpayer who qualifies for the new 

business facility agricultural processing employee credit on a new employee located in an enhanced 

rural enterprise zone will receive and additional $500 credit for each new business facility employee. 

 (c)(2) The enterprise zone new business facility agricultural processing employee credit is available 

only to business that are directly engaged in manufacturing or processing agricultural commodities 

into some form other than that which enters normal agricultural commodity marketing channels. 
Harvesting, cleaning, packaging, storing, transporting, wholesaling, retailing, or otherwise distributing 

products without changing their form do not qualify.  (c)(3) For income tax years beginning prior to 

January 1, 1993, the amount by which the enterprise zone new business facility agricultural processing 

employee credit exceeded the taxpayer's income tax liability for the tax year was refundable to the 

taxpayer. For tax years beginning on or after January 1, 1993, such excess credits were no longer 

refundable but could be carried forward for a period of up to five years. Any excess $500 credit for 

employees working in an enhanced rural enterprise zone can be carried forward for a period of up to 

seven years.  (d) The employer sponsored health credit. (d)(1) For the first two full income tax years 

while located in an enterprise zone, taxpayers are allowed a credit of $200 for each new business 

facility employee insured under a health insurance plan or program at least 50% of the cost of which is 

paid by the taxpayer. Such plan or program may be any health insurance, health maintenance 

organization or pre-paid health plan which is approved by the State Insurance Commissioner for sale 
in Colorado or it may be a self-insurance program. In the case of a self-insurance program, the 

program must be reduced to writing and it must be legally enforceable against the taxpayer.  (d)(2) 

Health insurance credits earned in taxable years beginning on or after January 1, 1996, may be carried 



forward for up to five years.  (d)(3) Example of the provisions of paragraph (d).  Example: The 

Lincoln Corporation, a calendar year taxpayer, established a new business facility in a Colorado 

enterprise zone on September 1, 1989. The Lincoln Corporation paid the entire cost of a health 

maintenance plan for its employees. The average number of covered employees during 1990 was 41 

and during 1991 it was 63. The allowable credits, limited to the corporation's tax liability for such 

years, would be $8,200 for 1990 and $12,600 for 1991. No credit would be allowed for 1989 or 1992.  

(d)(1) Generally, a new business facility employee who works in and outside of the enterprise zone 
shall be counted as a partial enterprise zone new business facility employee in the ratio of his time 

spent working in the zone to his total working time. (d)(2) For income tax years beginning on or after 

January 1, 1994, a new business facility employee whose primary duties consist of operating a 

commercial motor vehicle with a commercial driver's license shall be deemed to be working one 

hundred percent within the zone if the employee spends no more than five percent of his or her total 

time at any facility of the employer other than the facility within the zone. This rule is not retroactive. 

The employer may not use this rule to claim additional credit for any employees employed prior to 

January 1, 1994. (f) New business facilities established in enterprise zones prior to January 1, 1989.  

(f)(1) In the case of a new business facility created in an enterprise zone prior to January 1,1989, the 

enterprise zone basic new business facility employee credit and the enterprise zone new business 

facility agricultural processing employee credit were not allowed to be claimed until the facility was in 

operation in the enterprise zone for a full tax year.  (f)(2) Example of the provisions of paragraph (f): 
Example: If the Brown Corporation in example 1 in Regulation 39-30-105(b)(3) had established a new 

business facility in an enterprise zone on March 18, 1988, instead of March 18, 1989, no credit would 

have been allowed for 1988 as the facility was not located in the zone for the full tax year. The credit 

allowed for 1989, assuming an average number of employees during the second year of operations of 

43 as in example (2) under regulation 39-30-105(b)(3), would be $21,500, the same as the total credit 

allowed for the first two years under the current income tax provisions.  (g) Facility defined. A 

facility is any factory, mill, plant, refinery, warehouse, feedlot, building, or complex of buildings 

located within the state of Colorado, including the land on which such facility is located and all 

machinery, equipment, and other real and tangible personal property located at or within such facility 

and used in connection with the operation of such facility. The word building includes only structures 

within which individuals are customarily employed or which are customarily used to house 
machinery, equipment, or other property.  (h) New business facility defined. A new business facility 

is a facility which satisfies the following requirements:  (h)(1) The facility must be employed by the 

taxpayer in the operation of a revenue-producing enterprise. A facility shall not be considered a new 

business facility in the hands of the taxpayer if the taxpayer's only activity with respect to the facility 

is to lease it to another person or persons. If the taxpayer employs only a portion of such facility in the 

operation of a revenue-producing enterprise and leases another portion of such facility to another 

person or persons or does not otherwise use such other portions in the operation of a revenue-

producing enterprise, only the portion employed by the taxpayer in the operation of a revenue-

producing enterprise may qualify as a new business facility.  (h)(2) Three factors apply in determining 

whether a facility acquired or leased by a new business within an enterprise zone is treated as a new 

business facility. First, a facility acquired or leased by a business should be acquired by or leased by 
the taxpayer on or after the date the enterprise zone was designated. Effective date of acquisition 

means the date title is transferred and effective date of a lease means the date that the lease 

commences. Second, if a taxpayer continues to operate in the same or substantially identical business 

as was operated prior to a change in business ownership, the facility does not qualify as a new 

business facility merely because of the ownership change. Third, if taxpayer starts a new type of 

business in an enterprise zone or establishes an additional business location in an enterprise zone, then 

the facility relating to such new business would be considered a new business facility.  Example 1: Mr. 

Jones sold his drug store to Mr. Thompson. Mr. Thompson continued to operate the drug store. The 

drug store is not a new business facility for Mr. Thompson. However, if Mr. Thompson converted the 

drug store to a hardware store, it could qualify as a new business facility. Example 2: Mr. Jones 

operated a drug store in an enterprise zone. Mr. Jones started a new supermarket business in a different 

business facility within the same enterprise zone. Such new business, since it is a distinct business 
from the drug store, would be considered a new business and such new business would be considered 

a new business facility. Thus, the employee credits with regard to the new business would be 

available.  (h)(3) The facility must not simply replace another facility. A replacement facility is a 



facility which replaces another facility located within Colorado which the taxpayer or a related 

taxpayer previously operated but discontinued operating on or before the close of the first tax year in 

which the enterprise zone new business facility employee credit is claimed. A facility shall be deemed 

to replace another facility if the following conditions are met: (h)(3)(A) The previously held facility 

was operated by the taxpayer or a related taxpayer for more than three full taxable years out of the five 

taxable years next preceding the taxable year in which commencement of commercial operations 

occur at the newly acquired facility; and  (h)(3)(B) The previously held facility was employed by the 
taxpayer or a related taxpayer in the operation of a revenue-producing enterprise and the taxpayer 

continues the operation of the same or a substantially identical revenue-producing enterprise at the 

newly acquired facility.   (h)(3)(C) Examples of the provisions of paragraph (3):  Example 1: Mr. 

Mason operated a restaurant in Colorado from January 1 of 1964 until October 15 of 1988 when he 

closed it down. He opened a new restaurant in an enterprise zone on April 16, 1989. The new 

restaurant is a replacement facility and does not qualify for any of the enterprise zone new business 

facility employee credits.  Example 2: Mary Walker operated a pet grooming business from May 6, 

1986 to October 18, 1989, when she lost he lease and went out of business. She opened a new pet 

grooming business in an enterprise zone on March 11, 1990. The new business is not a replacement 

facility as she did not operate the old business for more than three full taxable years of the five taxable 

years immediately preceding 1990.  (h)(4) The replacement facility provisions of paragraph (3) 

immediately preceding this paragraph (4) will not apply in the case of a business which is moved from 
one qualified new business facility in an enterprise zone to another such facility. In such case, the new 

facility will simply substitute for the old facility.  (i) Qualifying replacement facility. 

Notwithstanding the provisions of paragraph (h)(3) above, a facility shall not be considered to be a 

replacement facility if the taxpayer's investment in the facility exceeds three million dollars or, if less, 

three-hundred percent of the investment in the previously held facility by the taxpayer or related 

taxpayer. (See paragraph (l)(2) below for computation of qualifying employees.) (j)  Expansion 

facility . If a facility which is not a new business facility is expanded by the taxpayer, the expansion 

shall be a new business facility if the expansion otherwise meets the definition of a new business 

facility, and: (j)(1) The taxpayer's investment in the expansion exceeds one million dollars or, if less, 

one hundred percent of its investment in the original facility prior to expansion, or (j)(2) The 

expansion results in the employment of ten or more new business facility employees over and above 
the average number of employees employed in the enterprise zone by the taxpayer during the twelve 

months immediately prior to the expansion. This paragraph (2) is effective as of June 7, 1989.   (j)(3) 

Example of the provisions of paragraph (2). The following chart reflects the employment record of the 

Hometown Department Store: 

 

Net Increase in Employees    Number of Employees      Average Number of Employees     Excess  

                                                                                             During Prior 12 Month Period   

May 31, 1990 

         2                                                    31                                       22.75                                       8.25 

June 30, 1990 

         1                                                    32                                    23.917                                      8.083 
July 31, 1990                            

         2                                                     34                                   25.083                                      8.917 

Aug. 31, 1990 

         2                                                     36                                   26.333                                      9.667 

Sept. 30, 1990 

         1                                                     37                                   27.667                                      9.333 

Oct. 31, 1990 

         2                                                    39                                    29                                             10.00 

  

This company would become an expansion new business facility in October 1990. This example was 

made by starting with ten employees in June of 1988 and increasing the number of employees by 5% a 

month (rounded to the nearest employee). This example shows that it is not necessary to hire 10 
employees in one month to qualify as an expansion business facility. The 10 employees that qualified 

the business in this example were hired over a six month period.  (j)(4) The investment in the original 

facility shall be the total investment in the facility not reduced by depreciation, and not including 



inventory, as of the close of business of the day preceding the designation of the enterprise zone. The 

investment in the expansion shall be the total investment in the expansion not reduced by depreciation, 

and not including inventory, beginning with the date of designation of the enterprise zone. (j)(5) 

Beginning with taxable years beginning on or after January 1, 1996, an expansion facility may be 

created by a 10% increase in the number of persons employed at a facility over and above the average 

number of persons employed at the facility on the last day of the 12 months preceding the 10% 

increase if such 10% increase amounts to at least one full-time employee. (k) Commencement of 
commercial operations defined. Commencement of commercial operations shall be deemed to occur 

during the first taxable year for which the new business facility is first available for use by the 

taxpayer, or first capable of being used by the taxpayer, in the revenue-producing enterprise in which 

the taxpayer intended to use the new business facility.  (l) New business facility employee means a 

person employed by the taxpayer in the operation of a new business facility. A person shall be deemed 

to be so engaged if he performs duties in connection with the operation of the new business facility on: 

a regular full-time basis; a part-time basis if such person is customarily performing such duties at least 

twenty hours per week throughout the taxable year; or a seasonal basis if such person performs such 

duties for substantially all of the season customary for the position in which such person is employed.  

(l)(2) In the case of a facility which qualifies as a new business facility because of the investment by a 

taxpayer of $3,000,000 in the facility or at least 300% of his investment in a previously held facility, 

the number of qualifying enterprise zone new business facility employees shall be reduced by the 
average number of individuals employed in the operation of the facility which the new business 

facility replaces during the three taxable years preceding the taxable year in which commencement of 

commercial operations occur at such new business facility.  (l)(3) In the case of a facility which 

qualifies as an expansion facility, the number of qualifying enterprise zone new business facility 

employees shall be reduced by the average number of individuals employed in the operation of the 

facility during the twelve months immediately prior to the expansion.  (m) Related taxpayer defined.  

(m)(1) Related taxpayer means a corporation, partnership, limited liability company, trust, or 

association controlled by the taxpayer; an individual, corporation, limited liability company, 

partnership, trust, or association under the control of the taxpayer; or a corporation, limited liability 

company, partnership, trust or association controlled by an individual, corporation, limited liability 

company, partnership, trust or association under the control of the taxpayer. (m)(2) Control of a 
corporation means ownership, directly or indirectly, of stock possessing at least eighty percent of the 

total combined voting power of all classes of stock entitled to vote and at least eighty percent of all 

other classes of stock of the corporation. Control of a partnership, limited liability company, or 

association means ownership of at least eighty percent of the capital or profits interest in such 

partnership, limited liability company, or association; and control of a trust means ownership, directly 

or indirectly, of at least eighty percent of the beneficial interest in the principal or income of such 

trust. (n) Revenue-producing enterprise defined. Revenue-producing enterprise means: (n)(1) The 

production, assembly, fabrication, manufacture, or processing of any agricultural, mineral, or 

manufactured product; (n)(2) The storage, warehousing, distribution, or sale of any products of 

agriculture, mining, or manufacturing; (n)(3) The feeding of livestock at a feedlot; (n)(4) The 

operation of laboratories or other facilities of scientific, agricultural, animal husbandry, or industrial 
research, development, or testing; (n)(5) The performance of services of any type; (n)(6) The 

administrative management of any of the activities listed in paragraphs (1) through (5); or  (n)(7) Any 

combination of any of the activities referred to in paragraph (6). (o) Same or substantially identical 

revenue-producing enterprise defined. Same or substantially identical revenue-producing enterprise 

means a revenue-producing enterprise in which the products produced or sold, the services performed, 

or the activities conducted are the same in character and use and are produced, sold, performed, or 

conducted in the same manner and to or for the same types of customers as the products, services, or 

activities produced, sold, performed, or conducted in another revenue-producing enterprise. (p) Pass-

through entities. Enterprise zone new business facility employee credits can be passed through to 

partners, shareholders or members of a pass-through entity in any ratio agreed upon by the partners, 

shareholders or members.  (q) Leased employees. Leased employees hired prior to August 3, 2007 do 

not qualify for enterprise zone new business facility employee credits for the company leasing the 
employees. Leased employees hired on or after August 3, 2007 qualify for enterprise zone new 

business facility employee credits for the company leasing the employees if either the lessee or lessor 

of the employees withholds social security, medicare and income taxes under either of their own 



federal and state taxpayer identification numbers. In the case of qualifying leased employees, only the 

lessee may claim the new business facility employee credit. 

 

39-30-105.5 Enterprise Zone Research and Experimental Expenditures Credit (a) Credit 

allowed. 5(a)(1) For income tax years beginning on or after January 1, 1989, taxpayers may claim an 

income tax credit with respect to expenditures made for research and experimental activities 

conducted in a Colorado enterprise zone. The credit is three percent of the amount of such 
expenditures allowed to be expensed (or which could have been expensed, had the taxpayer so 

elected) under the provisions of section 174 of the internal revenue code for the current tax year over 

the average of such amounts for the two preceding tax years.  (a)(2) Research and experimental 

expenditures are expenditures incurred in the taxpayer's trade or business, which represent research 

and development costs in the experimental or laboratory sense. The term includes generally all such 

costs incident to the development of an experimental or pilot model, a plant process, a product, a 

formula, an invention, or similar property. Qualifying expenditures include not only costs paid or 

incurred by the taxpayer for research or experimentation undertaken directly by him but also to 

expenditures paid or incurred for experimentation carried out in his behalf by another person or 

organization. Expenditures by the taxpayer for the acquisition or improvement of land or property that 

is subject to an allowance for depreciation under section 167 or depletion under section 611 of the 

Internal Revenue Code are not qualifying expenditures for the purposes of determining this credit. The 
following expenditures also do not qualify: (a)(2)(i) expenditures for ordinary testing or inspection of 

material for quality control, management, advertising or consumer studies, efficiency surveys, or 

promotions; (a)(2)(ii) cost of acquiring another person's patent, model, process, etc.; (a)(2)(iii) costs 

incurred in connection with literary, historical and similar projects; (a)(2)(iv) expenditures to ascertain 

the existence, location, extent or quality of mineral deposits, including oil and gas; and 

(a)(2)(v)amounts paid from funds furnished by a governmental agency.  (b) Limitation on credit; 

carryover. (b)(1) The amount of enterprise zone research and experimental credit allowed with 

respect to expenditures made during a given year is allowed over a four year period. One-fourth of the 

credit is allowed for the year during which the expenditure was made and one-fourth for each of the 

next three years. To the extent the credit for any year exceeds the tax liability for such year after other 

credits have been claimed, the excess may be carried forward and claimed until it is used up.  (b)(2) 
Example of provisions of paragraph (b). Example: The Spacerace Corporation had qualifying 

enterprise zone research and experimental activities expenditures during 1989 of $618,000. The 

average of such expenditures for the two preceding tax years was $370,000. The allowable credit is 

3% of $248,000 or $7,440. One-fourth of this amount or $1,860 may be claimed in each of the tax 

years, 1989, 1990, 1991 and 1992. If the 1989 tax were $1,500, the $360 excess could be carried to 

1990 and added to the allowable credit for that year. 

 

39-30-105.6 Credit for Rehabilitation of Vacant Enterprise Zone Buildings (a)  Credit al lowed.  
(a)(1) The building must be at least twenty years old and must have been unoccupied with no business 

activity for at least two years prior to the time the rehabilitation is begun. (a)(2) The $50,000 per 

building limitation applies with respect to each owner, tenant, or group of owners or tenants. Taxpayer 
Brown may rehabilitate a building and claim a $50,000 credit. He may later sell the building to 

taxpayer Green who may make additional rehabilitation and claim additional credit. In the case of an 

ownership or tenant group, the $50,000 limitation applies to the group, and each partner, member or 

shareholder thereof is limited to his proportionate share of the overall limitation.  (a)(3) If a taxpayer 

elects to claim the federal section 38 rehabilitation credit, he may not claim the Colorado enterprise 

zone credit for rehabilitation of a vacant building with respect to the same expenditures. (b) Credit 

carryover. If the credit allowed for the rehabilitation of a vacant enterprise zone building exceeds the 

tax liability after reduction for previous credits claimed, the excess credit may be carried forward for a 

period of up to five years.  (c) Building defined. For purposes of the rehabilitation credit, the term 

building means any structure built for permanent use, as a house, factory, etc., which is valued 

separately for general property tax purposes. (d) Qualifying expenditures defined. 6(d)(1) Qualified 

expenditures means expenditures associated with exterior improvements, structural improvements, 
mechanical improvements, or electrical improvements necessary to put the building into a proper 

condition for the operation of a commercial enterprise. (d)(2) Qualified expenditures may include 

expenditures associated with demolition, carpentry, sheetrock, plaster, painting, ceilings, fixtures, 



doors, windows, sprinkler systems installed for fire protection purposes, roofing and flashing, exterior 

repair, cleaning, tuckpointing, and cleanup.  (d)(3) Qualified expenditures does not include soft costs 

such as the cost of appraisals, architectural, engineering, and interior design fees; legal, accounting, 

and realtor fees; loan fees; sales and marketing; closing; building permit, use, and inspection fees; 

bids; insurance; project signs and phones; temporary power; bid bonds; copying; and rent loss during 

construction. Qualifying expenditures does not include costs associated with the acquisition; interior 

furnishings; new additions except as may be required to comply with building and safety codes; 
excavation; grading; paving; landscaping, and repairs to outbuildings. (e) Certification of qualified 

nature of expenditures. Any taxpayer claiming credit for the rehabilitation of an enterprise zone 

building must attach to his income tax return a certification from the enterprise zone administrator 

attesting to the qualified nature of the expenditures. He shall submit upon request copies of receipts, 

bills or any other documentation he may have that will verify the amount of the qualifying 

expenditures. 

 

39-32-105(1),Rural Technology Enterprise Zone Income Tax Credit (1) The credit for approved 

investments in a rural technology enterprise zone is available in years ending on or after March 30, 

2001 and beginning prior to January 1, 2005. March 30, 2001 is the date the Public Utilities 

Commissionôs rules became effective specifying what investments would qualify for the credit. See, 4 

CCR 723-53 (1 to 7).  (1)2) The credit is limited as follows:  (1)2)a) The credit claimed shall not 
exceed $100,000 per year. Qualified investments in excess of $1 million in any tax year cannot earn a 

credit and cannot be carried forward.  (1)2)b) A partnership, S corporation, or other similar pass-

through entity or a disregarded entity may pass through up to $100,000 in total credit to its 

partners/shareholders/members. Each partner/shareholder/memberôs portion of the credit is determined 

according to the ratio in which profits/losses of the entity are allocated. 

Delaware 29.5096 Eligibility for tax credits  The Delaware Economic Development Authority (ñthe Authorityò) 

shall, by rules and regulations, establish the Delaware Investment Tax Credit Program (ñthe 

Programò), which Program shall provide for qualification of businesses to receive investment from 

individuals obtaining tax credit certification under the Program and for the certification of qualified 

investments by individuals for tax credits under §1116 of Title 30. The Authority shall by rule or 

regulation set forth qualifications for participation in the Program in accordance with §§5097 and 

5098 of this title and may issue rules or regulations relating to such other matters as, in the judgment 
of the Authority, are necessary or desirable to further the purposes of the Program, not inconsistent 

with the provisions of this subchapter. Rules or regulations issued under this subchapter shall have the 

force and effect of law. 

 

29.5097 Qualification of businesses seeking investment under Program--Without limitation, the 

requirements for qualifying for receipt of investment capital under the Program shall include the 

following:  (1) Businesses may apply to the Delaware Economic Development Authority for 

investment under the Program provided: (1)a. Such business had annual gross revenues of $5,000,000 

or less during the full 12-month period immediately preceding the date on which it filed its application 

for investment; (1)b. The operation of the business must be the full-time activity of a natural person 

owning at least 10% of the voting interests in the business; (1)c. The investment qualified for 
certification under this subchapter must be expended on plant, equipment, research and development 

or acquisition of inventory or raw materials (provided the plant or equipment is to be installed, the 

research and development to occur, and the inventory or raw materials to be accumulated, in 

Delaware) or for such other purpose as, in the Authority's discretion, promotes the purposes of the 

Program; and (1)d. Such application is made in such form and at such time as the Authority may by 

regulation prescribe.  (2) No owner of more than 50% of the voting interests in the business nor such 

owner's spouse, parents, brothers, sisters, or children shall be eligible for tax credit under this 

subchapter for investment in such business. For purposes of this subdivision ownership by the spouse, 

parents, brothers, sisters, or children of an owner shall be attributed to such owner for purposes of 

determining whether such owner owns more than 50% of the voting interests in the business. 

29.5098 Certification of individuals f or tax credits--Without limitation, the requirements for 

qualifying for certification of individuals' investments for tax credits under the Program shall include 
the following: (1) Individuals may apply for tax credit certification provided: (1)a. Such individual's 

investment is in a business approved to receive such investment under §5097 of this title; (1)b. Such 



investment must be not less than $10,000 or more than $100,000 in any 1 business; provided that this 

sub-subdivision shall not limit an applicant from making other investments in the business for which a 

tax credit is not requested; and (1)c. Such application shall be made in such form and at such time as 

the Authority may by regulation prescribe; (2) Applications by individuals for investment tax credit 

certification shall not be approved to the extent that: (2)a. The investment is in excess of 15% of the 

actual investment made during any tax year; (2)b. Total shares of voting stock received in exchange 

for investment certified for tax credits under this subchapter exceed 50% of the voting shares of stock 
outstanding in the business qualifying for investment under the Program; (3) No investment in any 

business shall be certified: (3)a. Unless other investments in the same business qualifying for 

certification under this subchapter along with said investment amount in the aggregate to at least 

$25,000; or (3)b. If such investment along with all investments in the same business already certified 

under this subchapter exceed $950,000; (4) No application shall be approved for any investment under 

whose terms the investor obtains a return of the principal invested at any time prior to the end of 5 

years from the date of the investment or under whose terms the investment is not at risk in the 

qualifying business. Notwithstanding this subdivision, the investor may transfer his or her investment 

at any time and may transfer any unused tax credits certified under this subchapter but only as part of 

the transfer of the investment and only so long as the transferor and transferee of the unused credits 

meet whatever reporting requirements may be established by the Director of Revenue or the Authority, 

or both; and (5) The Authority may not issue in the aggregate more than $3,000,000 in tax credit 
certifications nor may it issue any certifications after December 31, 1995. 

 

29.5099 Revocation of qualification or certification-- (b) The Delaware Economic Development 

Authority may, after notice and an opportunity for a hearing, revoke any tax credit certification issued 

under this program if the Authority finds:  (b)(1) Any material representation made by the applicant 

for such certification in connection with an application under this subchapter was false when made; or 

(b)(2)The application otherwise violates any conditions established for such application by the 

Authority.  If any such certification is revoked, the applicant shall be required immediately to repay 

the State the full amount of any tax credit taken under §1116 of Title 30 as well as a penalty of 100% 

of such credit. In the event the applicant has transferred unused credits to a transferee, the applicant 

shall be liable for repayment of the full amount of the certifications plus 100% thereof as penalty. 
Unless a transferee knew of the falsity of facts represented by the applicant at the time he obtained an 

interest in unused tax credits, the validity of such unused credits shall not be affected by the revocation 

of the applicant's certification.  (c) The Authority is authorized to require that any application or such 

other document as it requires to be filed with the Authority be submitted under penalties of perjury. (d) 

Notwithstanding §581 of Title 30, the Director of Revenue may disclose tax return information of any 

applicant to the Authority whenever the Authority notifies the Director of Revenue that such 

information is necessary or desirable for any determination required under this subchapter. The 

Authority may not further disclose any information received under this subsection except to the 

Council on Development Finance and then only to the extent necessary for the Council to carry out the 

duties specified in §5097 of this title. (e) The Authority and the Council on Development Finance shall 

not disclose to any person, other than in compliance with a proper judicial order, any information 
contained on any application for qualification for investment other than to any applicant for tax credit 

certification, provided the business applicant authorizes such disclosure, and to the Director of 

Revenue. 

Florida 220.187 Credits for contributions to nonprofit scholarship-funding organizations.ð (1) 

FINDINGS AND PURPOSE..ð(1)(a) The Legislature finds that: (1)(a)1. It has the inherent power 

to determine subjects of taxation for general or particular public purposes. (1)(a)2.  Expanding 

educational opportunities and improving the quality of educational services within the state are valid 

public purposes that the Legislature may promote using its sovereign power to determine subjects of 

taxation and exemptions from taxation. (1)(a)3. Ensuring that all parents, regardless of means, may 

exercise and enjoy their basic right to educate their children as they see fit is a valid public purpose 

that the Legislature may promote using its sovereign power to determine subjects of taxation and 

exemptions from taxation. (1)(a)4. Expanding educational opportunities and the healthy competition 

they promote are critical to improving the quality of education in the state and to ensuring that all 
children receive the high-quality education to which they are entitled. (1)(b) The purpose of this 

section is to:  (1)(b)1. Enable taxpayers to make private, voluntary contributions to nonprofit 



scholarship-funding organizations in order to promote the general welfare. (1)(b)2. Provide taxpayers 

who wish to help parents with limited resources exercise their basic right to educate their children as 

they see fit with a means to do so.  (1)(b)3.  Promote the general welfare by expanding educational 

opportunities for children of families that have limited financial resources.  (1)(b)4.  Enable children in 

this state to achieve a greater level of excellence in their education.  (1)(b)5.  Improve the quality of 

education in this state, both by expanding educational opportunities for children and by creating 

incentives for schools to achieve excellence.  (2) DEFINITIONS ðAs used in this section, the term: 
(2)(a) "Department" means the Department of Revenue.  (2)(b) "Direct certification list" means 

the certified list of children who qualify for the Food Stamp Program, the Temporary Assistance to 

Needy Families Program, or the Food Distribution Program on Indian Reservations provided to the 

Department of Education by the Department of Children and Family Services.   (2)(c) "Eligible 

contribution"  means a monetary contribution from a taxpayer, subject to the restrictions provided in 

this section, to an eligible nonprofit scholarship-funding organization. The taxpayer making the 

contribution may not designate a specific child as the beneficiary of the contribution.  (2)(d) "Eligible 

nonprofit scholarship-funding organization" means a charitable organization that: (2)(d)1. Is 

exempt from federal income tax pursuant to s. 501(c)(3) of the Internal Revenue Code; (2)(d)2.  Is a 

Florida entity formed under chapter 607, chapter 608, or chapter 617 and whose principal office is 

located in the state; and (2)(d)3. Complies with the provisions of subsection (6).  (2)(e)  "Eligible 

private school" means a private school, as defined in s. 1002.01(2), located in Florida which offers an 
education to students in any grades K-12 and that meets the requirements in subsection (8).   (2)(f) 

"Owner or operator"  includes: (2)(f)1. An owner, president, officer, or director of an eligible 

nonprofit scholarship-funding organization or a person with equivalent decisionmaking authority over 

an eligible nonprofit scholarship-funding organization.  (2)(f)2. An owner, operator, superintendent, or 

principal of an eligible private school or a person with equivalent decisionmaking authority over an 

eligible private school.   (3) PROGRAM; SCHOLARSHIP ELIGIBILITY ðThe Florida Tax 

Credit Scholarship Program is established. A student is eligible for a Florida tax credit scholarship 

under this section or s. 624.51055 if the student qualifies for free or reduced-price school lunches 

under the National School Lunch Act or is on the direct certification list and: (3)(a) Was counted as a 

full -time equivalent student during the previous state fiscal year for purposes of state per-student 

funding; (3)(b) Received a scholarship from an eligible nonprofit scholarship-funding organization or 
from the State of Florida during the previous school year;  (3)(c) Is eligible to enter kindergarten or 

first grade; or (3)(d) Is currently placed, or during the previous state fiscal year was placed, in foster 

care as defined in s. 39.01. Contingent upon available funds, a student may continue in the scholarship 

program as long as the student's household income level does not exceed 200 percent of the federal 

poverty level. A sibling of a student who is continuing in the program and resides in the same 

household as the student shall also be eligible as a first-time tax credit scholarship recipient as long as 

the student's and sibling's household income level does not exceed 200 percent of the federal poverty 

level. Household income for purposes of a student who is currently in foster care as defined in s. 39.01 

shall consist only of the income that may be considered in determining whether he or she qualifies for 

free or reduced-price school lunches under the National School Lunch Act.  (4) SCHOLARSHIP 

PROHIBITIONS. --A student is not eligible for a scholarship while he or she is: (a) Enrolled in a 
school operating for the purpose of providing educational services to youth in Department of Juvenile 

Justice commitment programs; (b) Receiving a scholarship from another eligible nonprofit 

scholarship-funding organization under this section;(c) Receiving an educational scholarship pursuant 

to chapter 1002; (d) Participating in a home education program as defined in s. 1002.01(1); (e) 

Participating in a private tutoring program pursuant to s. 1002.43; (f) Participating in a virtual school, 

correspondence school, or distance learning program that receives state funding pursuant to the 

student's participation unless the participation is limited to no more than two courses per school year; 

or (g) Enrolled in the Florida School for the Deaf and the Blind.  (5) AUTHORIZATION TO 

GRANT SCHOLARSHIP FUNDI NG TAX CREDITS; LIMITATIONS ON INDIVIDUAL AND 

TOTAL CREDITS. --(a) There is allowed a credit of 100 percent of an eligible contribution against 

any tax due for a taxable year under this chapter. However, such a credit may not exceed 75 percent of 

the tax due under this chapter for the taxable year, after the application of any other allowable credits 
by the taxpayer. The credit granted by this section shall be reduced by the difference between the 

amount of federal corporate income tax taking into account the credit granted by this section and the 

amount of federal corporate income tax without application of the credit granted by this section.  



(5)(b) For each state fiscal year, the total amount of tax credits and carryforward of tax credits which 

may be granted under this section and s. 624.51055 is $118 million.  (c) A taxpayer who files a Florida 

consolidated return as a member of an affiliated group pursuant to s. 220.131(1) may be allowed the 

credit on a consolidated return basis; however, the total credit taken by the affiliated group is subject 

to the limitation established under paragraph (a).  (d) Effective for tax years beginning January 1, 

2006, a taxpayer may rescind all or part of its allocated tax credit under this section. The amount 

rescinded shall become available for purposes of the cap for that state fiscal year under this section to 
an eligible taxpayer as approved by the department if the taxpayer receives notice from the department 

that the rescindment has been accepted by the department and the taxpayer has not previously 

rescinded any or all of its tax credit allocation under this section more than once in the previous 3 tax 

years. Any amount rescinded under this paragraph shall become available to an eligible taxpayer on a 

first-come, first-served basis based on tax credit applications received after the date the rescindment is 

accepted by the department. (5)(e) A taxpayer who is eligible to receive the credit provided for in s. 

624.51055 is not eligible to receive the credit provided by this section.  (6)  OBLIGATIONS OF 

ELIGIBLE NONPROFIT SCHOLARSHIP -FUNDING ORGANIZATIONS ðAn eligible 

nonprofit scholarship-funding organization:  (6)(a)  (a) Must comply with the antidiscrimination 

provisions of 42 U.S.C. s. 2000d.   (6)(b) Must comply with the following background check 

requirements: (6)(b)1.  All owners and operators as defined in subparagraph (2) (f) 1. are, upon 

employment or engagement to provide services, subject to level 2 background screening as provided 
under chapter 435. The fingerprints for the background screening must be electronically submitted to 

the Department of Law Enforcement and can be taken by an authorized law enforcement agency or by 

an employee of the eligible nonprofit scholarship-funding organization or a private company who is 

trained to take fingerprints. However, the complete set of fingerprints of an owner or operator may not 

be taken by the owner or operator. The results of the state and national criminal history check shall be 

provided to the Department of Education for screening under chapter 435. The cost of the background 

screening may be borne by the eligible nonprofit scholarship-funding organization or the owner or 

operator.   (6)(b)2. Every 5 years following employment or engagement to provide services or 

association with an eligible nonprofit scholarship-funding organization, each owner or operator must 

meet level 2 screening standards as described in s. 435.04, at which time the nonprofit scholarship-

funding organization shall request the Department of Law Enforcement to forward the fingerprints to 
the Federal Bureau of Investigation for level 2 screening. If the fingerprints of an owner or operator 

are not retained by the Department of Law Enforcement under subparagraph 3., the owner or operator 

must electronically file a complete set of fingerprints with the Department of Law Enforcement. Upon 

submission of fingerprints for this purpose, the eligible nonprofit scholarship-funding organization 

shall request that the Department of Law Enforcement forward the fingerprints to the Federal Bureau 

of Investigation for level 2 screening, and the fingerprints shall be retained by the Department of Law 

Enforcement under subparagraph 3. (6)(b)3. Beginning July 1, 2007, all fingerprints submitted to the 

Department of Law Enforcement as required by this paragraph must be retained by the Department of 

Law Enforcement in a manner approved by rule and entered in the statewide automated fingerprint 

identification system authorized by s. 943.05(2)(b). The fingerprints must thereafter be available for 

all purposes and uses authorized for arrest fingerprint cards entered in the statewide automated 
fingerprint identification system pursuant to s. 943.051.   (6)(b)4. Beginning July 1, 2007, the 

Department of Law Enforcement shall search all arrest fingerprint cards received under s. 943.051 

against the fingerprints retained in the statewide automated fingerprint identification system under 

subparagraph 3. Any arrest record that is identified with an owner's or operator's fingerprints must be 

reported to the Department of Education. The Department of Education shall participate in this search 

process by paying an annual fee to the Department of Law Enforcement and by informing the 

Department of Law Enforcement of any change in the employment, engagement, or association status 

of the owners or operators whose fingerprints are retained under subparagraph 3. The Department of 

Law Enforcement shall adopt a rule setting the amount of the annual fee to be imposed upon the 

Department of Education for performing these services and establishing the procedures for the 

retention of owner and operator fingerprints and the dissemination of search results. The fee may be 

borne by the owner or operator of the nonprofit scholarship-funding organization. (6)(b)5. A nonprofit 
scholarship-funding organization whose owner or operator fails the level 2 background screening shall 

not be eligible to provide scholarships under this section.  (6)(b)6.  A nonprofit scholarship-funding 

organization whose owner or operator in the last 7 years has filed for personal bankruptcy or corporate 



bankruptcy in a corporation of which he or she owned more than 20 percent shall not be eligible to 

provide scholarships under this section.  (6)(c) Must not have an owner or operator who owns or 

operates an eligible private school that is participating in the scholarship program.   (6)(d) Must 

provide scholarships, from eligible contributions, to eligible students for the cost of: (6)(d)1. Tuition 

and fees for an eligible private school; or 6)(d)2. Transportation to a Florida public school that is 

located outside the district in which the student resides or to a lab school as defined in s. 1002.32. (e) 

Must give priority to eligible students who received a scholarship from an eligible nonprofit 
scholarship-funding organization or from the State of Florida during the previous school year.  (f) 

Must provide a scholarship to an eligible student on a first-come, first-served basis unless the student 

qualifies for priority pursuant to paragraph (e).  (g) May not restrict or reserve scholarships for use at a 

particular private school or provide scholarships to a child of an owner or operator.  (h) Must allow an 

eligible student to attend any eligible private school and must allow a parent to transfer a scholarship 

during a school year to any other eligible private school of the parent's choice. ) (6)(i)1. May use up to 

3 percent of eligible contributions received during the state fiscal year in which such contributions are 

collected for administrative expenses if the organization has operated under this section for at least 3 

state fiscal years and did not have any negative financial findings in its most recent audit under 

paragraph (l). Such administrative expenses must be reasonable and necessary for the organization's 

management and distribution of eligible contributions under this section. No more than one-third of 

the funds authorized for administrative expenses under this subparagraph may be used for expenses 
related to the recruitment of contributions from taxpayers.  (6)(i)2. Must expend for annual or partial-

year scholarships an amount equal to or greater than 75 percent of the net eligible contributions 

remaining after administrative expenses during the state fiscal year in which such contributions are 

collected. No more than 25 percent of such net eligible contributions may be carried forward to the 

following state fiscal year. Any amounts carried forward shall be expended for annual or partial-year 

scholarships in the following state fiscal year. Net eligible contributions remaining on June 30 of each 

year that are in excess of the 25 percent that may be carried forward shall be returned to the State 

Treasury for deposit in the General Revenue Fund.  (6)(i)3.  Must, before granting a scholarship for an 

academic year, document each scholarship student's eligibility for that academic year. A scholarship-

funding organization may not grant multiyear scholarships in one approval process. Any and all 

information and documentation provided to the Department of Education and the Auditor General 
relating to the identity of a taxpayer that provides an eligible contribution under this section shall 

remain confidential at all times in accordance with s. 213.053.  (j) Must maintain separate accounts for 

scholarship funds and operating funds.  (k) With the prior approval of the Department of Education, 

may transfer funds to another eligible nonprofit scholarship-funding organization if additional funds 

are required to meet scholarship demand at the receiving nonprofit scholarship-funding organization. 

A transfer shall be limited to the greater of $500,000 or 20 percent of the total contributions received 

by the nonprofit scholarship-funding organization making the transfer. All transferred funds must be 

deposited by the receiving nonprofit scholarship-funding organization into its scholarship accounts. 

All transferred amounts received by any nonprofit scholarship-funding organization must be 

separately disclosed in the annual financial and compliance audit required in this section.  (l) Must 

provide to the Auditor General and the Department of Education an annual financial and compliance 
audit of its accounts and records conducted by an independent certified public accountant and in 

accordance with rules adopted by the Auditor General. The audit must be conducted in compliance 

with generally accepted auditing standards and must include a report on financial statements presented 

in accordance with generally accepted accounting principles set forth by the American Institute of 

Certified Public Accountants for not-for-profit organizations and a determination of compliance with 

the statutory eligibility and expenditure requirements set forth in this section. Audits must be provided 

to the Auditor General and the Department of Education within 180 days after completion of the 

eligible nonprofit scholarship-funding organization's fiscal year.  (m) Must prepare and submit 

quarterly reports to the Department of Education pursuant to paragraph (9)(m). In addition, an eligible 

nonprofit scholarship-funding organization must submit in a timely manner any information requested 

by the Department of Education relating to the scholarship program.  Any and all information and 

documentation provided to the Department of Education and the Auditor General relating to the 
identity of a taxpayer that provides an eligible contribution under this section shall remain confidential 

at all times in accordance with s. 213.053.  (7) PARENT AND STUDENT RESPONSIBILITIES 

FOR PROGRAM PARTICIPATION. --(a) The parent must select an eligible private school and 



apply for the admission of his or her child.  (b) The parent must inform the child's school district when 

the parent withdraws his or her child to attend an eligible private school.  (c) Any student participating 

in the scholarship program must remain in attendance throughout the school year unless excused by 

the school for illness or other good cause.  (d) Each parent and each student has an obligation to the 

private school to comply with the private school's published policies.  (e) The parent shall ensure that 

the student participating in the scholarship program takes the norm-referenced assessment offered by 

the private school. The parent may also choose to have the student participate in the statewide 
assessments pursuant to s. 1008.22. If the parent requests that the student participating in the 

scholarship program take statewide assessments pursuant to s. 1008.22, the parent is responsible for 

transporting the student to the assessment site designated by the school district.  (f) Upon receipt of a 

scholarship warrant from the eligible nonprofit scholarship-funding organization, the parent to whom 

the warrant is made must restrictively endorse the warrant to the private school for deposit into the 

account of the private school. The parent may not designate any entity or individual associated with 

the participating private school as the parent's attorney in fact to endorse a scholarship warrant. A 

participant who fails to comply with this paragraph forfeits the scholarship.  (8) PRIVATE SCHOOL 

ELIGIBILITY AND OBLIGATIONS. --An eligible private school may be sectarian or nonsectarian 

and must: (a) Comply with all requirements for private schools participating in state school choice 

scholarship programs pursuant to s. 1002.421.  (b) Provide to the eligible nonprofit scholarship-

funding organization, upon request, all documentation required for the student's participation, 
including the private school's and student's fee schedules. (8)(c) Be academically accountable to the 

parent for meeting the educational needs of the student by: (8)(c)1.At a minimum, annually providing 

to the parent a written explanation of the student's progress.  (8)(c)2. Annually administering or 

making provision for students participating in the scholarship program to take one of the nationally 

norm-referenced tests identified by the Department of Education. Students with disabilities for whom 

standardized testing is not appropriate are exempt from this requirement. A participating private 

school must report a student's scores to the parent and to the independent research organization 

selected by the Department of Education as described in paragraph (9)(j).  8)(c)3. Cooperating with 

the scholarship student whose parent chooses to have the student participate in the statewide 

assessments pursuant to s. 1008.22. The inability of a private school to meet the requirements of this 

subsection shall constitute a basis for the ineligibility of the private school to participate in the 
scholarship program as determined by the Department of Education.  (d) Employ or contract with 

teachers who have regular and direct contact with each student receiving a scholarship under this 

section at the school's physical location.  The inability of a private school to meet the requirements of 

this subsection shall constitute a basis for the ineligibility of the private school to participate in the 

scholarship program as determined by the Department of Education.  (9) DEPARTMENT OF 

EDUCATION OBLIGATI ONS.--The Department of Education shall: (9)(a)  Annually submit to the 

department, by March 15, a list of eligible nonprofit scholarship-funding organizations that meet the 

requirements of paragraph (2) (d).  (9)(b) Annually verify the eligibility of nonprofit scholarship-

funding organizations that meet the requirements of paragraph (2) (d). (9)(c) Annually verify the 

eligibility of private schools that meet the requirements of subsection (8). (9)(d) Annually verify the 

eligibility of expenditures as provided in paragraph (6)(d) using the audit required by paragraph (6)(l).  
(9)(e) Establish a toll-free hotline that provides parents and private schools with information on 

participation in the scholarship program.  (9)(f)  Establish a process by which individuals may notify 

the Department of Education of any violation by a parent, private school, or school district of state 

laws relating to program participation. The Department of Education shall conduct an inquiry of any 

written complaint of a violation of this section, or make a referral to the appropriate agency for an 

investigation, if the complaint is signed by the complainant and is legally sufficient. A complaint is 

legally sufficient if it contains ultimate facts that show that a violation of this section or any rule 

adopted by the State Board of Education has occurred. In order to determine legal sufficiency, the 

Department of Education may require supporting information or documentation from the complainant. 

A department inquiry is not subject to the requirements of chapter 120.  (9)(g) Require an annual, 

notarized, sworn compliance statement by participating private schools certifying compliance with 

state laws and shall retain such records.  (9)(h) Cross-check the list of participating scholarship 
students with the public school enrollment lists to avoid duplication.  (9)(i)  Maintain a list of 

nationally norm-referenced tests identified for purposes of satisfying the testing requirement in 

subparagraph (8)(c)2. The tests must meet industry standards of quality in accordance with State 



Board of Education rule.  (9)(j) Select an independent research organization, which may be a public or 

private entity or university, to which participating private schools must report the scores of 

participating students on the nationally norm-referenced tests administered by the private school. The 

independent research organization must annually report to the Department of Education on the year-

to-year improvements of participating students. The independent research organization must analyze 

and report student performance data in a manner that protects the rights of students and parents as 

mandated in 20 U.S.C. s. 1232g, the Family Educational Rights and Privacy Act, and must not 
disaggregate data to a level that will disclose the academic level of individual students or of individual 

schools. To the extent possible, the independent research organization must accumulate historical 

performance data on students from the Department of Education and private schools to describe 

baseline performance and to conduct longitudinal studies. To minimize costs and reduce time required 

for third-party analysis and evaluation, the Department of Education shall conduct analyses of 

matched students from public school assessment data and calculate control group learning gains using 

an agreed-upon methodology outlined in the contract with the third-party evaluator. The sharing of 

student data must be in accordance with requirements of 20 U.S.C. s. 1232g, the Family Educational 

Rights and Privacy Act, and shall be for the sole purpose of conducting the evaluation. All parties 

must preserve the confidentiality of such information as required by law.  (9)(k) Notify an eligible 

nonprofit scholarship-funding organization of any of the organization's identified students who are 

receiving educational scholarships pursuant to chapter 1002.   (9)(l)  Notify an eligible nonprofit 
scholarship-funding organization of any of the organization's identified students who are receiving tax 

credit scholarships from other eligible nonprofit scholarship-funding organizations.   (9)(m) Require 

quarterly reports by an eligible nonprofit scholarship-funding organization regarding the number of 

students participating in the scholarship program, the private schools at which the students are 

enrolled, and other information deemed necessary by the Department of Education.  (9)(n)1. Conduct 

random site visits to private schools participating in the Florida Tax Credit Scholarship Program. The 

purpose of the site visits is solely to verify the information reported by the schools concerning the 

enrollment and attendance of students, the credentials of teachers, background screening of teachers, 

and teachers' fingerprinting results. The Department of Education may not make more than seven 

random site visits each year and may not make more than one random site visit each year to the same 

private school.   (9)(n)2. Annually, by December 15, report to the Governor, the President of the 
Senate, and the Speaker of the House of Representatives the Department of Education's actions with 

respect to implementing accountability in the scholarship program under this section and s. 1002.421, 

any substantiated allegations or violations of law or rule by an eligible private school under this 

program concerning the enrollment and attendance of students, the credentials of teachers, background 

screening of teachers, and teachers' fingerprinting results and the corrective action taken by the 

Department of Education.  (9)(o) Provide a process to match the direct certification list with the 

scholarship application data submitted by any nonprofit scholarship-funding organization eligible to 

receive the 3-percent administrative allowance under paragraph (6)(i).  (10)  SCHOOL DISTRICT 

OBLIGATIONS; PARENTAL  OPTIONSðUpon the request of any eligible nonprofit scholarship-

funding organization, a school district shall inform all households within the district receiving free or 

reduced-priced meals under the National School Lunch Act of their eligibility to apply for a tax credit 
scholarship. The form of such notice shall be provided by the eligible nonprofit scholarship-funding 

organization and the district shall include the provided form, if requested by the organization, in any 

normal correspondence with eligible households. If an eligible nonprofit scholarship-funding 

organization requests a special communication to be issued to households within the district receiving 

free or reduced-price meals under the National School Lunch Act, the organization shall reimburse the 

district for the cost of postage. Such notice is limited to once a year.  (11) COMMISSIONER OF 

EDUCATION AUTHORITY AND OBLIGATIONS .--(a) The Commissioner of Education shall 

deny, suspend, or revoke a private school's participation in the scholarship program if it is determined 

that the private school has failed to comply with the provisions of this section. However, in instances 

in which the noncompliance is correctable within a reasonable amount of time and in which the health, 

safety, or welfare of the students are not threatened, the commissioner may issue a notice of 

noncompliance that shall provide the private school with a timeframe within which to provide 
evidence of compliance prior to taking action to suspend or revoke the private school's participation in 

the scholarship program.  (b) The commissioner's determination is subject to the following: 1. If the 

commissioner intends to deny, suspend, or revoke a private school's participation in the scholarship 



program, the Department of Education shall notify the private school of such proposed action in 

writing by certified mail and regular mail to the private school's address of record with the Department 

of Education. The notification shall include the reasons for the proposed action and notice of the 

timelines and procedures set forth in this paragraph.  2. The private school that is adversely affected by 

the proposed action shall have 15 days from receipt of the notice of proposed action to file with the 

Department of Education's agency clerk a request for a proceeding pursuant to ss. 120.569 and 120.57. 

If the private school is entitled to a hearing under s. 120.57(1), the Department of Education shall 
forward the request to the Division of Administrative Hearings.  3. Upon receipt of a request referred 

pursuant to this paragraph, the director of the Division of Administrative Hearings shall expedite the 

hearing and assign an administrative law judge who shall commence a hearing within 30 days after the 

receipt of the formal written request by the division and enter a recommended order within 30 days 

after the hearing or within 30 days after receipt of the hearing transcript, whichever is later. Each party 

shall be allowed 10 days in which to submit written exceptions to the recommended order. A final 

order shall be entered by the agency within 30 days after the entry of a recommended order. The 

provisions of this subparagraph may be waived upon stipulation by all parties.  (c) The commissioner 

may immediately suspend payment of scholarship funds if it is determined that there is probable cause 

to believe that there is: 1. An imminent threat to the health, safety, and welfare of the students; or 2. 

Fraudulent activity on the part of the private school. Notwithstanding s. 1002.22(3), in incidents of 

alleged fraudulent activity pursuant to this section, the Department of Education's Office of Inspector 
General is authorized to release personally identifiable records or reports of students to the following 

persons or organizations: a. A court of competent jurisdiction in compliance with an order of that court 

or the attorney of record in accordance with a lawfully issued subpoena, consistent with the Family 

Educational Rights and Privacy Act, 20 U.S.C. s. 1232g.  b. A person or entity authorized by a court 

of competent jurisdiction in compliance with an order of that court or the attorney of record pursuant 

to a lawfully issued subpoena, consistent with the Family Educational Rights and Privacy Act, 20 

U.S.C. s. 1232g.  c. Any person, entity, or authority issuing a subpoena for law enforcement purposes 

when the court or other issuing agency has ordered that the existence or the contents of the subpoena 

or the information furnished in response to the subpoena not be disclosed, consistent with the Family 

Educational Rights and Privacy Act, 20 U.S.C. s. 1232g, and 34 C.F.R. s. 99.31.  The commissioner's 

order suspending payment pursuant to this paragraph may be appealed pursuant to the same 
procedures and timelines as the notice of proposed action set forth in paragraph (b).   (12) 

SCHOLARSHIP AMOUNT AND PAYMENT ð (12)(a) The amount of a scholarship provided to 

any student for any single school year by an eligible nonprofit scholarship- funding organization from 

eligible contributions shall be for total costs authorized under paragraph (6)(d), not to exceed the 

following annual limits: (12)(a)1. Three thousand nine hundred fifty dollars for a scholarship awarded 

to a student enrolled in an eligible private school for the 2008-2009 state fiscal year and each fiscal 

year thereafter. (12)(a)2. Five hundred dollars for a scholarship awarded to a student enrolled in a 

Florida public school that is located outside the district in which the student resides or in a lab school 

as defined in s. 1002.32.   (12)(b) Payment of the scholarship by the eligible nonprofit scholarship-

funding organization shall be by individual warrant made payable to the student's parent. If the parent 

chooses that his or her child attend an eligible private school, the warrant must be delivered by the 
eligible nonprofit scholarship-funding organization to the private school of the parent's choice, and the 

parent shall restrictively endorse the warrant to the private school. An eligible nonprofit scholarship-

funding organization shall ensure that the parent to whom the warrant is made restrictively endorsed 

the warrant to the private school for deposit into the account of the private school. (12)(c) An eligible 

nonprofit scholarship-funding organization shall obtain verification from the private school of a 

student's continued attendance at the school for each period covered by a scholarship payment.   

(12)(d) Payment of the scholarship shall be made by the eligible nonprofit scholarship-funding 

organization no less frequently than on a quarterly basis.  (13) ADMINISTRATION; RULES. -- (a) 

If the credit granted pursuant to this section is not fully used in any one year because of insufficient 

tax liability on the part of the corporation, the unused amount may be carried forward for a period not 

to exceed 3 years; however, any taxpayer that seeks to carry forward an unused amount of tax credit 

must submit an application for allocation of tax credits or carry forward credits as required in 
paragraph (d) in the year that the taxpayer intends to use the carryforward . This carry forward applies 

to all approved contributions made after January 1, 2002. A taxpayer may not convey, assign, or 

transfer the credit authorized by this section to another entity unless all of the assets of the taxpayer 



are conveyed, assigned, or transferred in the same transaction.  (b) An application for a tax credit 

pursuant to this section shall be submitted to the department on forms established by rule of the 

department.  (c) The department and the Department of Education shall develop a cooperative 

agreement to assist in the administration of this section.  (d) The department shall adopt rules 

necessary to administer this section, including rules establishing application forms and procedures and 

governing the allocation of tax credits and carry forward credits under this section on a first-come, 

first-served basis. (e) The State Board of Education shall adopt rules pursuant to ss. 120.536(1) and 
120.54 to administer this section as it relates to the roles of the Department of Education and the 

Commissioner of Education.  (14) DEPOSITS OF ELIGIBLE CONTRIBUTIONS. --All eligible 

contributions received by an eligible nonprofit scholarship-funding organization shall be deposited in 

a manner consistent with s. 17.57(2).  (15)  PRESERVATION OF CREDITðIf any provision or 

portion of subsection (5) or the application thereof to any person or circumstance is held 

unconstitutional by any court or is otherwise declared invalid, the unconstitutionality or 

invalidity shall not affect any credit earned under subsection (5) by any taxpayer with respect to 

any contribution paid to an eligible nonprofit scholarship-funding organization before the date 

of a determination of unconstitutionality or invalidity. Such credit shall be allowed at such time and 

in such a manner as if a determination of unconstitutionality or invalidity had not been made, provided 

that nothing in this subsection by itself or in combination with any other provision of law shall result 

in the allowance of any credit to any taxpayer in excess of one dollar of credit for each dollar paid to 
an eligible nonprofit scholarship-funding organization. 

that the Legislature may promote using its sovereign power to determine subjects of taxation and 

exemptions from taxation.  (1)(a)4 Expanding educational opportunities and the healthy competition 

they promote are critical to improving the quality of education in the state and to ensuring that all 

children receive the high-quality education to which they are entitled.  (1)(b) The purpose of this 

section is to: (1)(b)1 enable taxpayers to make private, voluntary contributions to nonprofit 

scholarship-funding organizations in order to promote the general welfare.  (1)(b)2  Provide taxpayers 

who wish to help parents with limited resources exercise their basic right to educate their children as 

they see fit with a means to do so.   (1)(b)3 Promote the general welfare by expanding educational 

opportunities for children of families that have limited financial resources.   (1)(b)4 Enable children in 

this state to achieve a greater level of excellence in their education.   (1)(b)5 Improve the quality of 
education in this state, both by expanding educational opportunities for children and by creating 

incentives for schools to achieve excellence.  (2) DEFINIT IONS.--As used in this section, the term: 

(a) "Department" means the Department of Revenue.  (b) "Eligible contribution" means a 

monetary contribution from a taxpayer, subject to the restrictions provided in this section, to an 

eligible nonprofit scholarship-funding organization. The taxpayer making the contribution may not 

designate a specific child as the beneficiary of the contribution. (c) "Eligible nonprofit scholarship -

funding organization" means a charitable organization that :1. Is exempt from federal income tax 

pursuant to s. 501(c)(3) of the Internal Revenue Code; 2. Is a Florida entity formed under chapter 607, 

chapter 608, or chapter 617 and whose principal office is located in the state; and 3. Complies with the 

provisions of subsection (6).  (d) "Eligible private school" means a private school, as defined in s. 

1002.01(2), located in Florida which offers an education to students in any grades K-12 and that meets 
the requirements in subsection (8).  (e) "Owner or operator" includes:  1. An owner, president, 

officer, or director of an eligible nonprofit scholarship-funding organization or a person with 

equivalent decision-making authority over an eligible nonprofit scholarship-funding organization.  2. 

An owner, operator, superintendent, or principal of an eligible private school or a person with 

equivalent decision-making authority over an eligible private school. (3) PROGRAM; 

SCHOLARSHIP ELIGIBILITY ðThe Corporate Income Tax Credit Scholarship Program is 

established. A student is eligible for a corporate income tax credit scholarship if the student qualifies 

for free or reduced-price school lunches under the National School Lunch Act and: (3)(a) Was counted 

as a full-time equivalent student during the previous state fiscal year for purposes of state per-student 

funding; (3)(b) Received a scholarship from an eligible nonprofit scholarship-funding organization or 

from the State of Florida during the previous school year; (3)(c) Is eligible to enter kindergarten or 

first grade; or (3)(d) Is currently placed, or during the previous state fiscal year was placed, in foster 
care as defined in s. 39.01.  Contingent upon available funds, a student may continue in the 

scholarship program as long as the student's household income level does not exceed 200 percent of 

the federal poverty level. A sibling of a student who is continuing in the program and resides in the 



same household as the student shall also be eligible as a first-time corporate income tax credit 

scholarship recipient as long as the student's and sibling's household income level does not exceed 200 

percent of the federal poverty level. Household income for purposes of a student who is currently in 

foster care as defined in s. 39.01 shall consist only of the income that may be considered in 

determining whether he or she qualifies for free or reduced-price school lunches under the National 

School Lunch Act.  (4) SCHOLARSHIP PROHIBITIONS ðA student is not eligible for a 

scholarship while he or she is: (a) Enrolled in a school operating for the purpose of providing 
educational services to youth in Department of Juvenile Justice commitment programs; (b) Receiving 

a scholarship from another eligible nonprofit scholarship-funding organization under this section; (c) 

Receiving an educational scholarship pursuant to chapter 1002; (d) Participating in a home education 

program as defined in s. 1002.01(1); (e) Participating in a private tutoring program pursuant to s. 

1002.43; (f) Participating in a virtual school, correspondence school, or distance learning program that 

receives state funding pursuant to the student's participation unless the participation is limited to no 

more than two courses per school year; or (g) Enrolled in the Florida School for the Deaf and the 

Blind.  (5) AUTHORIZATION TO GRANT SCHOLARSHIP FUNDING TAX CREDITS; 

LIMITATIONS ON INDIVIDUAL AND TOTAL CREDITS ð(a) There is allowed a credit of 100 

percent of an eligible contribution against any tax due for a taxable year under this chapter. However, 

such a credit may not exceed 75 percent of the tax due under this chapter for the taxable year, after the 

application of any other allowable credits by the taxpayer. The credit granted by this section shall be 
reduced by the difference between the amount of federal corporate income tax taking into account the 

credit granted by this section and the amount of federal corporate income tax without application of 

the credit granted by this section.   (5)(b) The total amount of tax credits and carryforward of tax 

credits which may be granted each state fiscal year under this section is:  (5)(b)1 Through June 30, 

2008, $88 million.   (5)(b)2  Beginning July 1, 2008, and thereafter, $118 million.  (c) A taxpayer who 

files a Florida consolidated return as a member of an affiliated group pursuant to s. 220.131(1) may be 

allowed the credit on a consolidated return basis; however, the total credit taken by the affiliated group 

is subject to the limitation established under paragraph (a).  (d) Effective for tax years beginning 

January 1, 2006, a taxpayer may rescind all or part of its allocated tax credit under this section. The 

amount rescinded shall become available for purposes of the cap for that state fiscal year under this 

section to an eligible taxpayer as approved by the department if the taxpayer receives notice from the 
department that the rescindment has been accepted by the department and the taxpayer has not 

previously rescinded any or all of its tax credit allocation under this section more than once in the 

previous 3 tax years. Any amount rescinded under this paragraph shall become available to an eligible 

taxpayer on a first-come, first-served basis based on tax credit applications received after the date the 

rescindment is accepted by the department.  (6) OBLIGATIONS OF ELIGIBLE NONPROFIT 

SCHOLARSHIP-FUNDING ORGANIZATIONS. --An eligible nonprofit scholarship-funding 

organization: (a) Must comply with the antidiscrimination provisions of 42 U.S.C. s. 2000d.  (b) Must 

comply with the following background check requirements: 1. All owners and operators as defined in 

subparagraph (2)(e)1. are, upon employment or engagement to provide services, subject to level 2 

background screening as provided under chapter 435. The fingerprints for the background screening 

must be electronically submitted to the Department of Law Enforcement and can be taken by an 
authorized law enforcement agency or by an employee of the eligible nonprofit scholarship-funding 

organization or a private company who is trained to take fingerprints. However, the complete set of 

fingerprints of an owner or operator may not be taken by the owner or operator. The results of the state 

and national criminal history check shall be provided to the Department of Education for screening 

under chapter 435. The cost of the background screening may be borne by the eligible nonprofit 

scholarship-funding organization or the owner or operator.  2. Every 5 years following employment or 

engagement to provide services or association with an eligible nonprofit scholarship-funding 

organization, each owner or operator must meet level 2 screening standards as described in s. 435.04, 

at which time the nonprofit scholarship-funding organization shall request the Department of Law 

Enforcement to forward the fingerprints to the Federal Bureau of Investigation for level 2 screening. If 

the fingerprints of an owner or operator are not retained by the Department of Law Enforcement under 

subparagraph 3., the owner or operator must electronically file a complete set of fingerprints with the 
Department of Law Enforcement. Upon submission of fingerprints for this purpose, the eligible 

nonprofit scholarship-funding organization shall request that the Department of Law Enforcement 

forward the fingerprints to the Federal Bureau of Investigation for level 2 screening, and the 



fingerprints shall be retained by the Department of Law Enforcement under subparagraph 3.  3. 

Beginning July 1, 2007, all fingerprints submitted to the Department of Law Enforcement as required 

by this paragraph must be retained by the Department of Law Enforcement in a manner approved by 

rule and entered in the statewide automated fingerprint identification system authorized by s. 

943.05(2)(b). The fingerprints must thereafter be available for all purposes and uses authorized for 

arrest fingerprint cards entered in the statewide automated fingerprint identification system pursuant to 

s. 943.051.  4. Beginning July 1, 2007, the Department of Law Enforcement shall search all arrest 
fingerprint cards received under s. 943.051 against the fingerprints retained in the statewide automated 

fingerprint identification system under subparagraph 3. Any arrest record that is identified with an 

owner's or operator's fingerprints must be reported to the Department of Education. The Department of 

Education shall participate in this search process by paying an annual fee to the Department of Law 

Enforcement and by informing the Department of Law Enforcement of any change in the employment, 

engagement, or association status of the owners or operators whose fingerprints are retained under 

subparagraph 3. The Department of Law Enforcement shall adopt a rule setting the amount of the 

annual fee to be imposed upon the Department of Education for performing these services and 

establishing the procedures for the retention of owner and operator fingerprints and the dissemination 

of search results. The fee may be borne by the owner or operator of the nonprofit scholarship-funding 

organization. 5. A nonprofit scholarship-funding organization whose owner or operator fails the level 

2 background screening shall not be eligible to provide scholarships under this section.  6. A nonprofit 
scholarship-funding organization whose owner or operator in the last 7 years has filed for personal 

bankruptcy or corporate bankruptcy in a corporation of which he or she owned more than 20 percent 

shall not be eligible to provide scholarships under this section.  (c) Must not have an owner or operator 

who owns or operates an eligible private school that is participating in the scholarship program.  6)(d) 

Must provide scholarships, from eligible contributions, to eligible students for the cost of: (6)(d)1 

Tuition and fees for an eligible private school; or (6)(d)2 Transportation to a Florida public school that 

is located outside the district in which the student resides or to a lab school as defined in s. 1002.32.  

(e) Must give priority to eligible students who received a scholarship from an eligible nonprofit 

scholarship-funding organization or from the State of Florida during the previous school year.  (f) 

Must provide a scholarship to an eligible student on a first-come, first-served basis unless the student 

qualifies for priority pursuant to paragraph (e).  (g) May not restrict or reserve scholarships for use at a 
particular private school or provide scholarships to a child of an owner or operator.  (h) Must allow an 

eligible student to attend any eligible private school and must allow a parent to transfer a scholarship 

during a school year to any other eligible private school of the parent's choice.   (6)(d)2(i)1 May use 

up to 3 percent of eligible contributions received during the state fiscal year in which such 

contributions are collected for administrative expenses if the organization has operated under this 

section for at least 3 state fiscal years and did not have any negative financial findings in its most 

recent audit under paragraph (l). Such administrative expenses must be reasonable and necessary for 

the organization's management and distribution of eligible contributions under this section. No more 

than one-third of the funds authorized for administrative expenses under this subparagraph may be 

used for expenses related to the recruitment of contributions from corporate taxpayers. (6)(d)2(i)2 

Must expend for annual or partial-year scholarships an amount equal to or greater than 75 percent of 
the net eligible contributions remaining after administrative expenses during the state fiscal year in 

which such contributions are collected. No more than 25 percent of such net eligible contributions 

may be carried forward to the following state fiscal year. Any amounts carried forward shall be 

expended for annual or partial-year scholarships in the following state fiscal year. Net eligible 

contributions remaining on June 30 of each year that are in excess of the 25 percent that may be 

carried forward shall be returned to the State Treasury for deposit in the General Revenue Fund.   

(6)(d)2(i)3 Must, before granting a scholarship for an academic year, document each scholarship 

student's eligibility for that academic year. A scholarship-funding organization may not grant 

multiyear scholarships in one approval process.  (j) Must maintain separate accounts for scholarship 

funds and operating funds.  (k) With the prior approval of the Department of Education, may transfer 

funds to another eligible nonprofit scholarship-funding organization if additional funds are required to 

meet scholarship demand at the receiving nonprofit scholarship-funding organization. A transfer shall 
be limited to the greater of $500,000 or 20 percent of the total contributions received by the nonprofit 

scholarship-funding organization making the transfer. All transferred funds must be deposited by the 

receiving nonprofit scholarship-funding organization into its scholarship accounts. All transferred 



amounts received by any nonprofit scholarship-funding organization must be separately disclosed in 

the annual financial and compliance audit required in this section.  (l) Must provide to the Auditor 

General and the Department of Education an annual financial and compliance audit of its accounts and 

records conducted by an independent certified public accountant and in accordance with rules adopted 

by the Auditor General. The audit must be conducted in compliance with generally accepted auditing 

standards and must include a report on financial statements presented in accordance with generally 

accepted accounting principles set forth by the American Institute of Certified Public Accountants for 
not-for-profit organizations and a determination of compliance with the statutory eligibility and 

expenditure requirements set forth in this section. Audits must be provided to the Auditor General and 

the Department of Education within 180 days after completion of the eligible nonprofit scholarship-

funding organization's fiscal year. (m) Must prepare and submit quarterly reports to the Department of 

Education pursuant to paragraph (9)(m). In addition, an eligible nonprofit scholarship-funding 

organization must submit in a timely manner any information requested by the Department of 

Education relating to the scholarship program.  Any and all information and documentation provided 

to the Department of Education and the Auditor General relating to the identity of a taxpayer that 

provides an eligible contribution under this section shall remain confidential at all times in accordance 

with s. 213.053. (7) PARENT AND STUDENT RESPONSIBILITIES FOR PROGRAM 

PARTICIPATION. --(a) The parent must select an eligible private school and apply for the admission 

of his or her child.  (b) The parent must inform the child's school district when the parent withdraws 
his or her child to attend an eligible private school.  (c) Any student participating in the scholarship 

program must remain in attendance throughout the school year unless excused by the school for illness 

or other good cause.  (d) Each parent and each student has an obligation to the private school to 

comply with the private school's published policies.  (e) The parent shall ensure that the student 

participating in the scholarship program takes the norm-referenced assessment offered by the private 

school. The parent may also choose to have the student participate in the statewide assessments 

pursuant to s. 1008.22. If the parent requests that the student participating in the scholarship program 

take statewide assessments pursuant to s. 1008.22, the parent is responsible for transporting the student 

to the assessment site designated by the school district.  (f) Upon receipt of a scholarship warrant from 

the eligible nonprofit scholarship-funding organization, the parent to whom the warrant is made must 

restrictively endorse the warrant to the private school for deposit into the account of the private school. 
The parent may not designate any entity or individual associated with the participating private school 

as the parent's attorney in fact to endorse a scholarship warrant. A participant who fails to comply with 

this paragraph forfeits the scholarship.  (8) PRIVATE SCHOOL ELIGIBILITY AND 

OBLIGATIONS. --An eligible private school may be sectarian or nonsectarian and must: (a) Comply 

with all requirements for private schools participating in state school choice scholarship programs 

pursuant to s. 1002.421.  (b) Provide to the eligible nonprofit scholarship-funding organization, upon 

request, all documentation required for the student's participation, including the private school's and 

student's fee schedules. (8)(c) Be academically accountable to the parent for meeting the educational 

needs of the student by:(8)(c)1 At a minimum, annually providing to the parent a written explanation 

of the student's progress. (8)(c)2 Annually administering or making provision for students 

participating in the scholarship program to take one of the nationally norm-referenced tests identified 
by the Department of Education. Students with disabilities for whom standardized testing is not 

appropriate are exempt from this requirement. A participating private school must report a student's 

scores to the parent and to the independent research organization selected by the Department of 

Education as described in paragraph (9)(j).  (8)(c)3 Cooperating with the scholarship student whose 

parent chooses to have the student participate in the statewide assessments pursuant to s. 1008.22. The 

inability of a private school to meet the requirements of this subsection shall constitute a basis for the 

ineligibility of the private school to participate in the scholarship program as determined by the 

Department of Education.  (d) Employ or contract with teachers who have regular and direct contact 

with each student receiving a scholarship under this section at the school's physical location.  The 

inability of a private school to meet the requirements of this subsection shall constitute a basis for the 

ineligibility of the private school to participate in the scholarship program as determined by the 

Department of Education.  (9) DEPARTMENT OF EDUCATION OBLIGATIONS. --The 
Department of Education shall (9)(a) Annually submit to the department, by March 15, a list of 

eligible nonprofit scholarship-funding organizations that meet the requirements of paragraph (2)(c).   

(9)(b) Annually verify the eligibility of nonprofit scholarship-funding organizations that meet the 



requirements of paragraph (2)(c). (9)(c) Annually verify the eligibility of private schools that meet the 

requirements of subsection (8).  (9)(d) Annually verify the eligibility of expenditures as provided in 

paragraph (6)(d) using the audit required by paragraph (6)(l). (9)(e) Establish a toll-free hotline that 

provides parents and private schools with information on participation in the scholarship program.  

(9)(f) Establish a process by which individuals may notify the Department of Education of any 

violation by a parent, private school, or school district of state laws relating to program participation. 

The Department of Education shall conduct an inquiry of any written complaint of a violation of this 
section, or make a referral to the appropriate agency for an investigation, if the complaint is signed by 

the complainant and is legally sufficient. A complaint is legally sufficient if it contains ultimate facts 

that show that a violation of this section or any rule adopted by the State Board of Education has 

occurred. In order to determine legal sufficiency, the Department of Education may require supporting 

information or documentation from the complainant. A department inquiry is not subject to the 

requirements of chapter 120. (9)(g) Require an annual, notarized, sworn compliance statement by 

participating private schools certifying compliance with state laws and shall retain such records. (9)(h) 

Cross-check the list of participating scholarship students with the public school enrollment lists to 

avoid duplication.  (9)(i) Maintain a list of nationally norm- referenced tests identified for purposes of 

satisfying the testing requirement in subparagraph (8)(c)2. The tests must meet industry standards of 

quality in accordance with State Board of Education rule. (9)(j) Select an independent research 

organization, which may be a public or private entity or university, to which participating private 
schools must report the scores of participating students on the nationally norm-referenced tests 

administered by the private school. The independent research organization must annually report to the 

Department of Education on the year-to-year improvements of participating students. The independent 

research organization must analyze and report student performance data in a manner that protects the 

rights of students and parents as mandated in 20 U.S.C. s. 1232g, the Family Educational Rights and 

Privacy Act, and must not disaggregate data to a level that will disclose the academic level of 

individual students or of individual schools. To the extent possible, the independent research 

organization must accumulate historical performance data on students from the Department of 

Education and private schools to describe baseline performance and to conduct longitudinal studies. 

To minimize costs and reduce time required for third-party analysis and evaluation, the Department of 

Education shall conduct analyses of matched students from public school assessment data and 
calculate control group learning gains using an agreed-upon methodology outlined in the contract with 

the third-party evaluator. The sharing of student data must be in accordance with requirements of 20 

U.S.C. s. 1232g, the Family Educational Rights and Privacy Act, and shall be for the sole purpose of 

conducting the evaluation. All parties must preserve the confidentiality of such information as 

required by law. (9)(k) Notify an eligible nonprofit scholarship-funding organization of any of the 

organization's identified students who are receiving educational scholarships pursuant to chapter 1002.  

(9)(l) Notify an eligible nonprofit scholarship-funding organization of any of the organization's 

identified students who are receiving corporate income tax credit scholarships from other eligible 

nonprofit scholarship-funding organizations. (9)(m) Require quarterly reports by an eligible nonprofit 

scholarship-funding organization regardingthe number of students participating in the scholarship 

program, the private schools at which the students are enrolled, and other information deemed 
necessary by the Department of Education.  (9)(n)1. Conduct random site visits to private schools 

participating in the Corporate Tax Credit Scholarship Program. The purpose of the site visits is solely 

to verify the information reported by the schools concerning the enrollment and attendance of 

students, the credentials of teachers, background screening of teachers, and teachers' fingerprinting 

results. The Department of Education may not make more than seven random site visits each year and 

may not make more than one random site visit each year to the same private school.  (9)(n)2. 

Annually, by December 15, report to the Governor, the President of the Senate, and the Speaker of the 

House of Representatives the Department of Education's actions with respect to implementing 

accountability in the scholarship program under this section and s. 1002.421, any substantiated 

allegations or violations of law or rule by an eligible private school under this program concerning the 

enrollment and attendance of students, the credentials of teachers, background screening of teachers, 

and teachers' fingerprinting results and the corrective action taken by the Department of Education. 

(10) COMMISSIONER OF EDUCATION AUTHORITY AND OBLIGATIONS. -- (10)(a) The 

Commissioner of Education shall deny, suspend, or revoke a private school's participation in the 

scholarship program if it is determined that the private school has failed to comply with the provisions 



of this section. However, in instances in which the noncompliance is correctable within a reasonable 

amount of time and in which the health, safety, or welfare of the students are not threatened, the 

commissioner may issue a notice of noncompliance that shall provide the private school with a 

timeframe within which to provide evidence of compliance prior to taking action to suspend or revoke 

the private school's participation in the scholarship program.  (10)(b) The commissioner's 

determination is subject to the following: (10)(b)1. If the commissioner intends to deny, suspend, or 

revoke a private school's participation in the scholarship program, the Department of Education shall 
notify the private school of such proposed action in writing by certified mail and regular mail to the 

private school's address of record with the Department of Education. The notification shall include the 

reasons for the proposed action and notice of the timelines and procedures set forth in this paragraph. 

(10)(b)2. The private school that is adversely affected by the proposed action shall have 15 days from 

receipt of the notice of proposed action to file with the Department of Education's agency clerk a 

request for a proceeding pursuant to ss. 120.569 and 120.57. If the private school is entitled to a 

hearing under s. 120.57(1), the Department of Education shall forward the request to the Division of 

Administrative Hearings.  (10)(b)3. Upon receipt of a request referred pursuant to this paragraph, the 

director of the Division of Administrative Hearings shall expedite the hearing and assign an 

administrative law judge who shall commence a hearing within 30 days after the receipt of the formal 

written request by the division and enter a recommended order within 30 days after the hearing or 

within 30 days after receipt of the hearing transcript, whichever is later. Each party shall be allowed 10 
days in which to submit written exceptions to the recommended order. A final order shall be entered 

by the agency within 30 days after the entry of a recommended order. The provisions of this 

subparagraph may be waived upon stipulation by all parties. (10)(c) The commissioner may 

immediately suspend payment of scholarship funds if it is determined that there is probable cause to 

believe that there is: (10)(c)1. An imminent threat to the health, safety, and welfare of the students; or 

(10)(c)2. Fraudulent activity on the part of the private school. Notwithstanding s. 1002.22, in incidents 

of alleged fraudulent activity pursuant to this section, the Department of Education's Office of 

Inspector General is authorized to release personally identifiable records or reports of students to the 

following persons or organizations:  (10)(c)2.a. A court of competent jurisdiction in compliance with 

an order of that court or the attorney of record in accordance with a lawfully issued subpoena, 

consistent with the Family Educational Rights and Privacy Act, 20 U.S.C. s. 1232g.  (10)(c)2.b. A 
person or entity authorized by a court of competent jurisdiction in compliance with an order of that 

court or the attorney of record pursuant to a lawfully issued subpoena, consistent with the Family 

Educational Rights and Privacy Act, 20 U.S.C. s. 1232g.   (10)(c)2.c. Any person, entity, or authority 

issuing a subpoena for law enforcement purposes when the court or other issuing agency has ordered 

that the existence or the contents of the subpoena or the information furnished in response to the 

subpoena not be disclosed, consistent with the Family Educational Rights and Privacy Act, 20 U.S.C. 

s. 1232g, and 34 C.F.R. s. 99.31. The commissioner's order suspending payment pursuant to this 

paragraph may be appealed pursuant to the same procedures and timelines as the notice of proposed 

action set forth in paragraph (b). (11) SCHOLARSHIP AMOUNT AND PAYMENT ð (11)(a) The 

amount of a scholarship provided to any student for any single school year by an eligible nonprofit 

scholarship- funding organization from eligible contributions shall be for total costs authorized under 
paragraph (6)(d), not to exceed the following annual limits: (11)(a)1 Three thousand nine hundred fifty 

dollars for a scholarship awarded to a student enrolled in an eligible private school for the 2008-2009 

state fiscal year and each fiscal year thereafter.  (11)(a)2 Five hundred dollars for a scholarship 

awarded to a student enrolled in a Florida public school that is located outside the district in which the 

student resides or in a lab school as defined in (11)(b) Payment of the scholarship by the eligible 

nonprofit scholarship-funding organization shall be by individual warrant made payable to the 

student's parent. If the parent chooses that his or her child attend an eligible private school, the warrant 

must be delivered by the eligible nonprofit scholarship-funding organization to the private school of 

the parent's choice, and the parent shall restrictively endorse the warrant to the private school. An 

eligible nonprofit scholarship-funding organization shall ensure that the parent to whom the warrant is 

made restrictively endorsed the warrant to the private school for deposit into the account of the private 

school.  (11)(c)  An eligible nonprofit scholarship-funding organization shall obtain verification from 
the private school of a student's continued attendance at the school for each period covered by a 

scholarship payment.  (11)(d) Payment of the scholarship shall be made by the eligible nonprofit 

scholarship-funding organization no less frequently than on a quarterly basis. (12) 



ADMINISTRATION; RULES ð (a) If the credit granted pursuant to this section is not fully used in 

any one year because of insufficient tax liability on the part of the corporation, the unused amount 

may be carried forward for a period not to exceed 3 years; however, any taxpayer that seeks to carry 

forward an unused amount of tax credit must submit an application for allocation of tax credits or 

carry forward credits as required in paragraph (d) in the year that the taxpayer intends to use the 

carryforward . This carry forward applies to all approved contributions made after January 1, 2002. A 

taxpayer may not convey, assign, or transfer the credit authorized by this section to another entity 
unless all of the assets of the taxpayer are conveyed, assigned, or transferred in the same transaction.  

(b) An application for a tax credit pursuant to this section shall be submitted to the department on 

forms established by rule of the department.  (c) The department and the Department of Education 

shall develop a cooperative agreement to assist in the administration of this section. (d) The 

department shall adopt rules necessary to administer this section, including rules establishing 

application forms and procedures and governing the allocation of tax credits and carry forward credits 

under this section on a first-come, first-served basis.  (e) The State Board of Education shall adopt 

rules pursuant to ss. 120.536(1) and 120.54 to administer this section as it relates to the roles of the 

Department of Education and the Commissioner of Education.  (13) DEPOSITS OF ELIGIBLE 

CONTRIBUTIONS. --All eligible contributions received by an eligible nonprofit scholarship-funding 

organization shall be deposited in a manner consistent with s. 17.57(2).   (14) PRESERVATION OF 

CREDITðIf any provision or portion of subsection (5) or the application thereof to any person or 
circumstance is held unconstitutional by any court or is otherwise declared invalid, the 

unconstitutionality or invalidity shall not affect any credit earned under subsection (5) by any taxpayer 

with respect to any contribution paid to an eligible nonprofit scholarship-funding organization before 

the date of a determination of unconstitutionality or invalidity. Such credit shall be allowed at such 

time and in such a manner as if a determination of unconstitutionality or invalidity had not been made, 

provided that nothing in this subsection by itself or in combination with any other provision of law 

shall result in the allowance of any credit to any taxpayer in excess of one dollar of credit for each 

dollar paid to an eligible nonprofit scholarship-funding organization. 

 

376.30781 Tax credits for rehabilitation of drycleaning-solvent-contaminated sites and 

brownfield sites in designated brownfield areas; application process; rulemaking authority; 
revocation authority.ð (1) The Legislature finds that: (1)(a) To facilitate property transactions and 

economic growth and development, it is in the state's interest to encourage the cleanup, at the earliest 

possible time, of drycleaning-solvent-contaminated sites and brownfield sites in designated brownfield 

areas. (1)(b) It is the intent of the Legislature to encourage the voluntary cleanup of drycleaning-

solvent-contaminated sites and brownfield sites in designated brownfield areas by providing a tax 

credit for the restoration of such property in specified circumstances. (2) Notwithstanding the 

requirements of subsection (5), tax credits allowed pursuant to s. 220.1845 are available for site 

rehabilitation or solid waste removal conducted during the calendar year in which the applicable 

voluntary cleanup agreement or brownfield site rehabilitation agreement is executed, even if the site 

rehabilitation or solid waste removal is conducted prior to the execution of that agreement or the 

designation of the brownfield area.  (3)(a) A credit in the amount of 50 percent of the costs of 
voluntary cleanup activity that is integral to site rehabilitation at the following sites is allowed 

pursuant to s. 220.1845: (3)(a)1 A drycleaning-solvent-contaminated site eligible for state-funded site 

rehabilitation under s. 376.3078(3);  (3)(a)2 A drycleaning-solvent-contaminated site at which site 

rehabilitation is undertaken by the real property owner pursuant to s. 376.3078(11), if the real property 

owner is not also, and has never been, the owner or operator of the drycleaning facility where the 

contamination exists; or (3)(a)3 A brownfield site in a designated brownfield area under s. 376.80.  

(3)(b) A tax credit applicant, or multiple tax credit applicants working jointly to clean up a single site, 

may not receive more than $500,000 per year in tax credits for each site voluntarily rehabilitated. 

Multiple tax credit applicants shall be granted tax credits in the same proportion as each applicant's 

contribution to payment of site rehabilitation costs. Tax credits are available only for site rehabilitation 

conducted during the calendar year for which the tax credit application is submitted. For purposes of 

this section, the term "integral to site rehabilitation" means work that is necessary to implement the 
requirements of chapter 62-785 or chapter 62-782, Florida Administrative Code.  (3)(c) In order to 

encourage completion of site rehabilitation at contaminated sites that are being voluntarily cleaned up 

and that are eligible for a tax credit under this section, the tax credit applicant may claim an additional 



25 percent of the total site rehabilitation costs, not to exceed $500,000, in the final year of cleanup as 

evidenced by the Department of Environmental Protection issuing a "No Further Action" order for that 

site.  (3)(d) In order to encourage the construction of housing that meets the definition of affordable 

provided in s. 420.0004, an applicant for the tax credit may claim an additional 25 percent of the total 

site rehabilitation costs that are eligible for tax credits under this section, not to exceed $500,000. To 

receive this additional tax credit, the applicant must provide a certification letter from the Florida 

Housing Finance Corporation, the local housing authority, or other governmental agency that is a 
party to the use agreement indicating that the construction on the brownfield site has received a 

certificate of occupancy and the brownfield site has a properly recorded instrument that limits the use 

of the property to housing. Notwithstanding that only one application may be submitted each year for 

each site, an application for the additional credit provided for in this paragraph shall be submitted after 

all requirements to obtain the additional tax credit have been met. (3)(e) In order to encourage the 

redevelopment of a brownfield site, as defined in the brownfield site rehabilitation agreement, that is 

hindered by the presence of solid waste, as defined in s. 403.703, costs related to solid waste removal 

may also be claimed under this section. A tax credit applicant, or multiple tax credit applicants 

working jointly to clean up a single brownfield site, may also claim costs to address the solid waste 

removal as defined in this paragraph in accordance with department rules. Multiple tax credit 

applicants shall be granted tax credits in the same proportion as each applicant's contribution to 

payment of solid waste removal costs. These costs are eligible for a tax credit provided the applicant 
submits an affidavit stating that, after consultation with appropriate local government officials and the 

department, to the best of the applicant's knowledge based upon such consultation and available 

historical records, the brownfield site was never operated as a permitted solid waste disposal area or 

was never operated for monetary compensation, and the applicant submits all other documentation and 

certifications required by this section. In this section, where reference is made to "site rehabilitation," 

the department shall instead consider whether the costs claimed are for solid waste removal. Tax credit 

applications claiming costs pursuant to this paragraph shall not be subject to the calendar-year 

limitation and January 31 annual application deadline, and the department shall accept a one-time 

application filed subsequent to the completion by the tax credit applicant of the applicable 

requirements listed in this subsection. A tax credit applicant may claim 50 percent of the costs for 

solid waste removal, not to exceed $500,000, after the applicant has determined solid waste removal is 
completed for the brownfield site. A solid waste removal tax credit application may be filed only once 

per brownfield site. For the purposes of this section, the term: (3)(e)1 "Solid waste disposal area" 

means a landfill, dump, or other area where solid waste has been disposed.  376.30781(3)(e)2 

"Monetary compensation" means the fees that were charged or the assessments that were levied for 

the disposal of solid waste at a solid waste disposal area.  (3)(e)3 "Solid waste removal" means 

removal of solid waste from the land surface or excavation of solid waste from below the land surface 

and removal of the solid waste from the brownfield site. The term also includes: (3)(e)3.a 

Transportation of solid waste to a licensed or exempt solid waste management facility or to a 

temporary storage area.  (3)(e)3.b Sorting or screening of solid waste prior to removal from the site. 

(3)(e)3.c Deposition of solid waste at a permitted or exempt solid waste management facility, whether 

the solid waste is disposed of or recycled.  (3)(f) In order to encourage the construction and operation 
of a new health care facility or a health care provider, as defined in s. 408.032, s. 408.07, or s. 

408.7056, on a brownfield site, an applicant for a tax credit may claim an additional 25 percent of the 

total site rehabilitation costs, not to exceed $500,000, if the applicant meets the requirements of this 

paragraph. In order to receive this additional tax credit, the applicant must provide documentation 

indicating that the construction of the health care facility or health care provider by the applicant on 

the brownfield site has received a certificate of occupancy or a license or certificate has been issued 

for the operation of the health care facility or health care provider.  (4) The Department of 

Environmental Protection is responsible for allocating the tax credits provided for in s. 220.1845, 

which may not exceed a total of $2 million in tax credits annually. (5) To claim the credit for site 

rehabilitation or solid waste removal , each tax credit applicant must apply to the Department of 

Environmental Protection for an allocation of the $2 million annual credit by filing a tax credit 

application with the Division of Waste Management on a form developed by the Department of 
Environmental Protection in cooperation with the Department of Revenue. The form shall include an 

affidavit from each tax credit applicant certifying that all information contained in the application, 

including all records of costs incurred and claimed in the tax credit application, are true and correct. If 



the application is submitted pursuant to subparagraph (3)(a)2., the form must include an affidavit 

signed by the real property owner stating that it is not, and has never been, the owner or operator of 

the drycleaning facility where the contamination exists. Approval of tax credits must be accomplished 

on a first-come, first-served basis based upon the date and time complete applications are received by 

the Division of Waste Management, subject to the limitations of subsection (14). To be eligible for a 

tax credit, the tax credit applicant must: (5)(a) For site rehabilitation tax credits, have entered into a 

voluntary cleanup agreement with the Department of Environmental Protection for a drycleaning-
solvent-contaminated site or a Brownfield Site Rehabilitation Agreement, as applicable, and have paid 

all deductibles pursuant to s. 376.3078(3)(e) for eligible drycleaning-solvent-cleanup program sites, as 

applicable. A site rehabilitation tax credit applicant must submit only a single completed application 

per site for each calendar year's site rehabilitation costs. A site rehabilitation application must be 

received by the Division of Waste Management of the Department of Environmental Protection by 

January 31 of the year after the calendar year for which site rehabilitation costs are being claimed in a 

tax credit application.  (5)(b) For solid waste removal tax credits, have entered into a brownfield site 

rehabilitation agreement with the Department of Environmental Protection. A solid waste removal tax 

credit applicant must submit only a single complete application per brownfield site, as defined in the 

brownfield site rehabilitation agreement, for solid waste removal costs. A solid waste removal tax 

credit application must be received by the Division of Waste Management of the Department of 

Environmental Protection subsequent to the completion of the requirements listed in paragraph (3)(e). 
(6) To obtain the tax credit certificate, the tax credit applicant must provide all pertinent information 

requested on the tax credit application form, including, at a minimum, the name and address of the tax 

credit applicant and the address and tracking identification number of the eligible site. Along with the 

tax credit application form, the tax credit applicant must submit the following: (6)(a) A nonrefundable 

review fee of $250 made payable to the Water Quality Assurance Trust Fund to cover the 

administrative costs associated with the department's review of the tax credit application; (6)(b) 

Copies of documents that describe the goods or services and associated costs being claimed that were 

integral to site rehabilitation as defined in s. 376.301 or s. 376.79 or were for solid waste removal as 

defined in this section during the time period covered by the application. Such documents must 

include contractual records that describe the scope of work performed, payment requests that describe 

the goods or services provided, and payment records involving actual costs incurred and paid. Such 
documentation must be sufficient to demonstrate a link between the contractual records, the payment 

requests, and the payment records for the time period covered by the application; (6)(c) Proof that the 

documentation submitted pursuant to paragraph (b) has been reviewed and verified by an independent 

certified public accountant in accordance with standards established by the American Institute of 

Certified Public Accountants. Specifically, a certified public accountant's report must be submitted 

and the certified public accountant must attest to the accuracy and validity of the costs incurred and 

paid during the time period covered in the application by conducting an independent review of the 

data presented by the tax credit applicant. Accuracy and validity of costs incurred and paid shall be 

determined after the level of effort is certified by an appropriate professional registered in this state in 

each contributing technical discipline. The certified public accountant's report must also attest that the 

costs included in the application form are not duplicated within the application. A copy of the 
accountant's report shall be submitted to the Department of Environmental Protection in addition to 

the accountant's certification form in the tax credit application; and (6)(d)A certification form stating 

that activities associated with the documentation submitted pursuant to paragraph (b) have been 

conducted under the observation of, and related technical documents have been signed and sealed by, 

an appropriate professional registered in this state in each contributing technical discipline. The 

certification form shall be signed and sealed by the appropriate registered professionals stating that the 

costs incurred were integral, necessary, and required for site rehabilitation, as that term is defined in 

ss. 376.301 and 376.79. If the scope of solid waste removal activities does not require oversight by a 

registered technical professional in this state, such certification form is not required as part of the tax 

credit application. (7) The certified public accountant and appropriate registered professionals 

submitting forms as part of a tax credit application must verify such forms by completing and signing 

the appropriate certifications included as part of the application form. Verification shall be 
accomplished as provided in s. 92.525(1)(b) and subject to s. 92.525(3). (8) The Department of 

Environmental Protection shall review the tax credit application and any supplemental documentation 

that the tax credit applicant may submit prior to the annual application deadline, if applicable, for 



completeness and eligibility, as follows: (8)(a) To be considered complete, the review must verify that 

the tax credit applicant has met the appropriate qualifying criteria in subsections (3) and (5), has 

submitted a completed application form, and has addressed each of the categories of submittals listed 

in subsection (6). Upon verification that the tax credit applicant has met such completeness 

requirements, the tax credit application secures a place in the first-come, first-served application line. 

If the department determines that an application is incomplete, the department shall notify the 

applicant in writing and the applicant shall have 30 days after receiving such notification to correct 
any deficiency. Upon timely correction of any deficiencies, the tax credit application secures a place in 

the first-come, first-served application line. Tax credit applications may not be altered to claim 

additional costs during this time. (8)(b) In order to have costs considered eligible, the review of the 

complete application shall be performed to verify that the work claimed was integral to site 

rehabilitation or was for solid waste removal, that the work claimed was performed in the applicable 

timeframe, and that the costs claimed were properly documented. Upon verification, the department 

shall issue a written decision granting eligibility for tax credits (a tax credit certificate). Complete tax 

credit applications shall be reviewed for eligible costs in conjunction with the report of the certified 

public accountant and the certifications from the appropriate registered technical professionals, as 

applicable. (9) On or before May 1, the Department of Environmental Protection shall inform each tax 

credit applicant that is subject to the January 31 annual application deadline of the applicant's 

eligibility status and the amount of any tax credit due. The department shall provide each eligible tax 
credit applicant with a tax credit certificate that must be submitted with its tax return to the 

Department of Revenue to claim the tax credit or be transferred pursuant to s. 220.1845(1) (g) . The 

May 1 deadline for annual site rehabilitation tax credit certificate awards shall not apply to any tax 

credit application for which the department has issued a notice of deficiency pursuant to subsection 

(8). The department shall respond within 90 days after receiving a response from the tax credit 

applicant to such a notice of deficiency. Credits may not result in the payment of refunds if total 

credits exceed the amount of tax owed. (10) For solid waste removal, new health care facility or health 

care provider, and affordable housing tax credit applications, the Department of Environmental 

Protection shall inform the applicant of the department's determination within 90 days after the 

application is deemed complete. Each eligible tax credit applicant shall be informed of the amount of 

its tax credit and provided with a tax credit certificate that must be submitted with its tax return to the 
Department of Revenue to claim the tax credit or be transferred pursuant to s. 220.1845(1)(g). Credits 

may not result in the payment of refunds if total credits exceed the amount of tax owed. (11) If a tax 

credit applicant does not receive a tax credit allocation due to an exhaustion of the 2 million annual tax 

credit authorization, such application will then be included in the same first-come, first-served order in 

the next year's annual tax credit allocation, if any, based on the prior year application. (12) The 

Department of Environmental Protection may adopt rules to prescribe the necessary forms required to 

claim tax credits under this section and to provide the administrative guidelines and procedures 

required to administer this section. (13) The Department of Environmental Protection may revoke or 

modify any written decision granting eligibility for tax credits under this section if it is discovered that 

the tax credit applicant submitted any false statement, representation, or certification in any 

application, record, report, plan, or other document filed in an attempt to receive tax credits under this 
section. The Department of Environmental Protection shall immediately notify the Department of 

Revenue of any revoked or modified orders affecting previously granted partial tax credits. 

Additionally, the tax credit applicant must notify the Department of Revenue of any change in its tax 

credit claimed. (14)(a) A tax credit applicant who receives state-funded site rehabilitation under s. 

376.3078(3) for rehabilitation of a drycleaning-solvent-contaminated site is ineligible to receive a tax 

credit under s. 220.1845 for costs incurred by the tax credit applicant in conjunction with the 

rehabilitation of that site during the same time period that state-administered site rehabilitation was 

underway.  (14)(b) Tax credits for site rehabilitation awarded pursuant to paragraphs (3)(b)-(d) and (f) 

are additive, but at no time shall the total tax credit award for site rehabilitation exceed 100 percent of 

the costs incurred and paid by an applicant. (14)(c) A single brownfield site may receive tax credits for 

both eligible site rehabilitation costs and eligible solid waste removal costs provided the costs for any 

given activity are not claimed for both site rehabilitation and solid waste removal such that the same 
costs are claimed twice. (14)(d) For purposes of this subsection, costs incurred that are not considered 

integral to site rehabilitation include, but are not limited to, brownfield area designation costs and tax 

credit application preparation and submittal costs.  (14)(e) If the department notifies an applicant 



pursuant to subsection (9) that any claimed costs are ineligible, those costs may not be allocated and 

applied to the annual tax credit authorization, and any disputed costs may not delay the application 

processing or award for subsequent eligible tax credit applicants in the first-come, first-served 

application line. However, if the department subsequently agrees to award tax credits on any amount 

that was disputed, the department shall do so based upon the first-come, first-served application line 

determined by the applicant's original completeness date and time, provided there is any tax credit 

authorization available. If a tax credit applicant does not receive an award for the disputed costs due to 
an exhaustion of the annual tax credit authorization, such subsequent tax credit award shall be 

included in the same first-come, first-served order in the next year's annual tax credit allocation, if any, 

based upon the applicant's original completeness date and time. 

 

Sec. 379.2353 Enterprise zone designation; communities adversely impacted by net limitations-- 

 (1) The Office of Tourism, Trade, and Economic Development is directed to identify communities 

suffering adverse impacts from the adoption of the constitutional amendment limiting the use of nets 

to harvest marine species.  (2)(a) Such communities having a population of fewer than 7,500 persons 

and such communities in rural and coastal counties with a county population of fewer than 25,000 may 

apply to the Office of Tourism, Trade, and Economic Development by August 15, 1996, for the 

designation of an area as an enterprise zone. The community must comply with the requirements of s. 

290.0055, except that, for a community having a total population of 7,500 persons or more but fewer 
than 20,000 persons, the selected area may not exceed 5 square miles. Notwithstanding the provisions 

of s. 290.0065, limiting the total number of enterprise zones designated and the number of enterprise 

zones within a population category, the Office of Tourism, Trade, and Economic Development may 

designate an enterprise zone in eight of the identified communities. The governing body having 

jurisdiction over such area shall create an enterprise zone development agency pursuant to s. 290.0056 

and submit a strategic plan pursuant to s. 290.0057. Enterprise zones designated pursuant to this 

section shall be effective January 1, 1997. Any enterprise zone designated under this paragraph having 

an effective date on or before January 1, 2005, shall continue to exist until December 31, 2005, but 

shall cease to exist on December 31, 2005. Any enterprise zone redesignated on or after January 1, 

2006, must do so in accordance with the Florida Enterprise Zone Act.  (2)(b) Notwithstanding any 

provisions of this section to the contrary, communities in coastal counties with a county population 
greater than 20,000, which can demonstrate that the community has historically been a fishing 

community and has therefore had a direct adverse impact from the adoption of the constitutional 

amendment limiting the use of nets, shall also be eligible to apply for designation of an area as an 

enterprise zone. The community must comply with the requirements of s. 290.0055, except s. 

290.0055(3). Such communities shall apply to the Office of Tourism, Trade, and Economic 

Development by August 15, 1996. The office may designate one enterprise zone under this paragraph, 

which shall be effective January 1, 1997, and which shall be in addition to the eight zones authorized 

under paragraph (a). Any enterprise zone designated under this paragraph having an effective date on 

or before January 1, 2005, shall continue to exist until December 31, 2005, but shall cease to exist on 

that date. Any enterprise zone redesignated on or after January 1, 2006, must do so in accordance with 

the Florida Enterprise Zone Act. The governing body having jurisdiction over such area shall create an 
enterprise zone development agency pursuant to s. 290.0056 and submit a strategic plan pursuant to s. 

290.0057.   (3) For the purpose of nominating and designating areas pursuant to subsection (2), the 

requirements set out in s. 290.0058(2) shall not apply.  (4) Repealed by Ch. 01-201 (H.B. 1225), Laws 

2001, effective July 1, 2001.)  (5) Notwithstanding the time limitations contained in chapters 212 and 

220, a business eligible to receive tax credits under this section from January 1, 1997, to June 1, 1998, 

must submit an application for the tax credits by December 1, 1998. All other requirements of the 

enterprise zone program apply to such a business. 

Georgia 48-7-38 Deduction for payments to minority subcontractors; certification as minority business 

enterprise (a) As used in this Code section, the term: (a)(1) ñMember of a minorityò means an 

individual who is: (a)(1)(A) Black; (a)(1)(B) Hispanic; (a)(1)(C) Asian-Pacific American; (a)(1)(D) 

Native American; or (a)(1)(E) Asian-Indian American. (a)(2) ñMinority subcontractorò means any 

business which is owned by: (a)(2)(A) An individual who is a member of a minority who reports as 

his or her personal income for Georgia income tax purposes the income of such business; (a)(2)(B) A 
partnership in which a majority of the ownership interest is owned by one or more members of a 

minority who report as their personal income for Georgia income tax purposes more than 50 percent 



of the income of the partnership; or (a)(2)(C) A corporation organized under the laws of this state in 

which a majority of the common stock is owned by one or more members of a minority who report as 

their personal income for Georgia income tax purposes more than 50 percent of the distributed 

earnings of the corporation.  (a)(3) ñState contractò means a contract for the purchase by the state of 

goods, property, or services or for the construction of any building or structure for the state, which 

contract is executed by any department, board, bureau, commission, or agency of state government, by 

any state authority, or by any officer, official, employee, or agent of any of the foregoing. (b) In 
computing Georgia taxable net income of a corporation, partnership, or individual, there shall be 

subtracted from federal taxable income or federal adjusted gross income 10 percent of the amount of 

qualified payments to minority subcontractors. A payment to a minority subcontractor shall be a 

qualified payment if: (b)(1) The payment is for goods, personal property, or services furnished by the 

minority subcontractor to the taxpayer and delivered by the taxpayer to the state in furtherance of a 

state contract to which the taxpayer is a party; and the payment does not exceed the value of the 

goods, property, or services to the taxpayer; (b)(2) The payment is made during the taxable year for 

which the subtraction from federal taxable income or federal adjusted gross income is claimed; and 

(b)(3) The payment is made to a subcontractor who at the time of the payment is certified as a 

minority contractor pursuant to subsection (d) of this Code section. (c) The total amount which may be 

subtracted under this Code section from federal taxable income or federal adjusted gross income of 

any taxpayer shall be limited to $100,000.00 per taxable year. (d) The commissioner of administrative 
services shall certify individuals, partnerships, and corporations which are within the definition of the 

term ñminority subcontractorò specified in subsection (a) of this Code section. The department may 

disclose to the commissioner of administrative services the income tax returns of taxpayers applying 

for certification as minority subcontractors. The commissioner of administrative services shall 

maintain and periodically revise a list of certified minority subcontractors and shall make such list 

available to the department and to the general public. (e) Any individual, partnership, or corporation 

certified pursuant to subsection (d) of this Code section and any small business concern which is at 

least 51 percent owned by one or more minorities, or, in the case of a publicly owned business, at least 

51 percent of all classes or types of the stock of which is owned by one or more minorities, whose 

management and daily business operations are controlled by one or more minorities, and which is 

authorized to do and is doing business under the laws of this state paying all taxes duly assessed and 
domiciled within this state shall be eligible for certification as a minority business enterprise under 

Code Section 50-5-132; and, for purposes of such certification pursuant to this subsection, 'minority' 

shall be defined as a member of a minority. Such certification shall be subject to the provisions of 

Code Section 50-5-133. 

 

48-7-40.1Tax credits for business enterprises in less developed areas.ð (a) As used in this Code 

section, the term: (a)(1) óBroadcasting' means the transmission or licensing of audio, video, text, or 

other programming content to the general public, subscribers, or to third parties via radio, television, 

cable, satellite, or the Internet or Internet Protocol and includes motion picture and sound recording, 

editing, production, postproduction, and distribution. óBroadcasting' is limited to establishments 

classified under the 2007 North American Industry Classification System Codes 515, broadcasting; 
519 , Internet publishing and broadcasting; 517, telecommunications; and 512, motion picture and 

sound recording industries. (a)(2) óBusiness enterprise' means any business or the headquarters of 

any such business which is engaged in manufacturing, warehousing and distribution, processing, 

telecommunications, broadcasting, tourism, and research and development industries. Such term shall 

not include retail businesses. (b) Not later than December 31 of each year, using the most current data 

available from the Department of Labor and the United States Department of Commerce, the 

commissioner of community affairs shall rank and designate as less developed areas the areas which 

are comprised of ten or more contiguous census tracts in this state using a combination of the 

following equally weighted factors: (b)(1) Highest unemployment rate for the most recent 36 month 

period; (b)(2) Lowest per capita income for the most recent 36 month period; and (b)(3) Highest 

percentage of residents whose income is below the poverty level according to the most recent data 

available. (c) The commissioner of community affairs also shall be authorized to include in the 
designation provided for in subsection (b) of this Code section: (c)(1) Any area comprised of ten or 

more contiguous census tracts which, in the opinion of the commissioner of community affairs, 

undergoes a sudden and severe period of economic distress caused by the closing of one or more 



business enterprises located in such area; (c)(2) Any area comprised of one or more census tracts 

adjacent to a federal military installation where pervasive poverty is evidenced by a 15 percent poverty 

rate or greater as reflected in the most recent decennial census; (c)(3) Any area comprised of one or 

more contiguous census tracts which, in the opinion of the commissioner of community affairs, is or 

will be adversely impacted by the loss of one or more jobs, businesses, or residences as a result of an 

airport expansion, including noise buy-outs, or the closing of a business enterprise which, in the 

opinion of the commissioner of community affairs, results or will result in a sudden and severe period 
of economic distress; or (c)(4) Any area which is within or adjacent to one or more contiguous census 

block groups with a poverty rate of 15 percent or greater as determined from data in the most current 

United States decennial census, where the area is also included within a state enterprise zone pursuant 

to Chapter 88 of Title 36 or where a redevelopment plan has been adopted pursuant to Chapter 61 of 

Title 36 and which, in the opinion of the commissioner of community affairs, displays pervasive 

poverty, underdevelopment, general distress, and blight.  No designation made pursuant to this 

subsection shall operate to displace or remove any other area previously designated as a less 

developed area. Notwithstanding any provision of this Code section to the contrary, in areas 

designated as suffering from pervasive poverty under this subsection, job tax credits shall be allowed 

as provided in this Code section, in addition to business enterprises, to any lawful business. (d) For 

business enterprises which plan a significant expansion in their labor forces, the commissioner of 

community affairs shall prescribe redesignation procedures to ensure that the business enterprises can 
claim credits in future years without regard to whether or not a particular area is removed from the list 

of less developed areas.  1(e) Business enterprises in areas designated by the commissioner of 

community affairs as less developed areas shall be allowed a job tax credit for taxes imposed under 

this article equal to $3,500.00 annually per eligible new full-time employee job for five years 

beginning with the first taxable year in which the new full-time employee job is created and for the 

four immediately succeeding taxable years; provided, however, that where the amount of such credit 

exceeds a business enterprise's liability for such taxes in a taxable year, the excess may be taken as a 

credit against such business enterprise's quarterly or monthly payment under Code Section 48-7-103 

but not to exceed in any one taxable year $3,500.00 for each new full-time employee job when 

aggregated with the credit applied against taxes under this article. Each employee whose employer 

receives credit against such business enterprise's quarterly or monthly payment under Code Section 
48-7-103 shall receive credit against his or her income tax liability under Code Section 48-7-20 for the 

corresponding taxable year for the full amount which would be credited against such liability prior to 

the application of the credit provided for in this subsection. Credits against quarterly or monthly 

payments under Code Section 48-7-103 and credits against liability under Code Section 48-7-20 

established by this subsection shall not constitute income to the taxpayer. The number of new full-time 

jobs shall be determined by comparing the monthly average number of full-time employees subject to 

Georgia income tax withholding for the taxable year with the corresponding period of the prior taxable 

year. Only those business enterprises that increase employment by five or more in a less developed 

area shall be eligible for the credit; provided, however, that within areas of pervasive poverty as 

designated under paragraphs (2) and (4) of subsection (c) of this Code section businesses shall only 

have to increase employment by two or more jobs in order to be eligible for the credit, provided that, if 
a business only increases employment by two jobs, the persons hired for such jobs shall not be married 

to one another. The average wage of the new jobs created must be above the average wage of the 

county that has the lowest wage of any county in the state to qualify as reported in the most recently 

available annual issue of the Georgia Employment and Wages Averages Report of the Department of 

Labor. To qualify for a credit under this subsection, the employer must make health insurance 

coverage available to the employee filling the new full-time job; provided, however, that nothing in 

this subsection shall be construed to require the employer to pay for all or any part of health insurance 

coverage for such an employee in order to claim the credit provided for in this subsection if such 

employer does not pay for all or any part of health insurance coverage for other employees. Credit 

shall not be allowed during a year if the net employment increase falls below five or two, as 

applicable. In any year in which the net employment increase falls below five or two, as applicable, 

the taxpayer shall forfeit the right to the credit claimed for that taxable year. For the year that the net 
employment increase falls below five or two, as applicable, a taxpayer that forfeits such right is 

therefore liable for all past taxes imposed by this article for that taxable year and all past payments 

under Code Section 48-7-103 for that taxable year that were foregone by the state as a result of the 



credits provided by this Code section; provided, however that Code Section 48-2-40 shall not apply to 

any such forfeiture. The state revenue commissioner shall adjust the credit allowed each year for net 

new employment fluctuations above the minimum level of five or two. (f) Tax credits for four years 

for the taxes imposed under this article shall be awarded for additional new full-time jobs created by 

business enterprises qualified under subsection(b) or (c) of this Code section. Additional new full-time 

jobs shall be determined by subtracting the highest total employment of the business enterprise during 

years two through five, or whatever portion of years two through five which has been completed, from 
the total increased employment. The state revenue commissioner shall adjust the credit allowed in the 

event of employment fluctuations during the additional five years of credit. (g) The sale, merger, 

acquisition, or bankruptcy of any business enterprise shall not create new eligibility in any succeeding 

business entity, but any unused job tax credit may be transferred and continued by any transferee of 

the business enterprise. The commissioner of community affairs shall determine whether or not 

qualifying net increases or decreases have occurred and may require reports, promulgate regulations, 

and hold hearings as needed for substantiation and qualification.  (h) Any credit claimed under this 

Code section but not used in any taxable year may be carried forward for ten years from the close of 

the taxable year in which the qualified jobs were established, subject to forfeiture as provided in 

subsection (e) of this Code section, but the credit established by this Code section taken in any one 

taxable year shall be limited to an amount not greater than 100 percent of the taxpayer's state income 

tax liability which is attributable to income derived from operations in this state for that taxable 
year.1(i) Notwithstanding Code Section 48-2-35, any tax credit claimed under this Code section shall 

be claimed within one year of the earlier of the date the original tax return was filed or the date such 

return was due as prescribed in subsection (a) of Code Section 48-7-56, including any approved 

extensions. (j) Taxpayers that initially claimed the credit under this Code section for any taxable year 

beginning before January 1, 2009, shall be governed, for purposes of all such credits claimed as well 

as any credits claimed in subsequent taxable years related to such initial claim, by this Code section as 

it was in effect for the taxable year in which the taxpayer made such initial claim. 

 

48-7-40.2 Tax credits for existing manufacturing and telecommunications facilities in tier 1 

counties; conditions and limitations (a) As used in this Code section, the term: (a)(1) ñProductò 

means a marketable product or component of a product which has an economic value to the wholesale 
or retail consumer and is ready to be used without further alteration of its form or a product or material 

which is marketed as a prepared material or is a component in the manufacturing and assembly of 

other finished products. (a)(2) ñQualified investment propertyò means all real and personal property 

purchased or acquired by a taxpayer for use in the construction of an additional manufacturing or 

telecommunications facility to be located in this state or the expansion of an existing manufacturing or 

telecommunications facility located in this state, including, but not limited to, amounts expended on 

land acquisition, improvements, buildings, building improvements, and machinery and equipment to 

be used in the manufacturing or telecommunications facility. The department shall promulgate rules 

defining eligible manufacturing facilities, telecommunications facilities, and qualified investment 

property pursuant to this paragraph.  2(a)(3) ñRecovered materialsò means those materials, including 

but not limited to such materials as aluminum, oil, plastic, paper, paper products, scrap metal, iron, 
glass, and rubber, which have known use, reuse, or recycling potential; can be feasibly used, reused, or 

recycled; and have been diverted or removed from the solid waste stream for sale, use, reuse, or 

recycling, whether or not requiring subsequent separation and processing.  (a)(4) ñRecyclingò means 

any process by which materials which would otherwise become solid waste are collected, separated, or 

processed and reused or returned to use in the form of raw materials or products. (a)(5) ñRecycling 

machinery and equipmentò means all tangible personal property used, directly or indirectly, to sort, 

store, prepare, convert, process, fabricate, or manufacture recovered materials into finished products 

which are composed of at least 25 percent recovered materials, such term including, but not being 

limited to, power generation and pollution control machinery and equipment. (a)(6) ñRecycling 

manufacturing facilityò means any facility, including land, improvements to land, buildings, building 

improvements, and any recycling machinery and equipment used in the recycling process resulting in 

the manufacture of finished products from recovered materials, provided that up to 10 percent of any 
building that is a component of a recycling facility may be used for office space to house support staff 

for the recycling operation.  (b) In the case of a taxpayer which has operated for the immediately 

preceding three years an existing manufacturing or telecommunications facility or manufacturing or 



telecommunications support facility in this state in a tier 1 county designated pursuant to Code Section 

48-7-40, there shall be allowed a credit against the tax imposed under this article in an amount equal to 

5 percent of the cost of all qualified investment property purchased or acquired by the taxpayer in such 

year, subject to the conditions and limitations set forth in this Code section. In the event such qualified 

investment property purchased or acquired by the taxpayer in such year consists of recycling 

machinery or equipment, a recycling manufacturing facility, pollution control or prevention machinery 

or equipment, a pollution control or prevention facility, or the conversion from defense to domestic 
production, the amount of such credit shall be equal to 8 percent. (c) The credit granted under 

subsection (b) of this Code section shall be subject to the following conditions and limitations: (c)(1) 

In order to qualify as a basis for the credit, the investment in qualified investment property must occur 

no sooner than January 1, 1995. The credit may be taken beginning with the tax year immediately 

following the tax year in which the qualified investment property having an aggregate cost in excess 

of $50,000.00 is purchased or acquired by the taxpayer. For every year in which a taxpayer claims the 

credit, the taxpayer shall attach a schedule to the taxpayer's Georgia income tax return which will set 

forth the following information, as a minimum: (c)(1)(A) A description of the project; (c)(1)(B) The 

amount of qualified investment property acquired during the taxable year; (c)(1)(C) The amount of tax 

credit claimed for the taxable year; (c)(1)(D) The amount of qualified investment property acquired in 

prior taxable years; (c)(1)(E) Any tax credit utilized by the taxpayer in prior taxable years; (c)(1)(F) 

The amount of tax credit carried over from prior years; (c)(1)(G) The amount of tax credit utilized by 
the taxpayer in the current taxable year; and (c)(1)(H) The amount of tax credit to be carried over to 

subsequent tax years; (c)(2) Any credit claimed under this Code section but not used in any taxable 

year may be carried forward for ten years from the close of the taxable year in which the qualified 

investment property was acquired, provided that such qualified investment property remains in 

service. The credit established by this Code section taken in any one taxable year shall be limited to an 

amount not greater than 50 percent of the taxpayer's state income tax liability which is attributable to 

income derived from operations in this state for that taxable year. The sale, merger, acquisition, or 

bankruptcy of any taxpayer shall not create new eligibility in any succeeding taxpayer, but any unused 

credit may be transferred and continued by any transferee of the taxpayer; (c)(3) In the initial year in 

which the taxpayer claims the credit granted in subsection (b) of this Code section, the taxpayer shall 

include in the description of the project required by subparagraph (A) of paragraph (1) of this 
subsection information which demonstrates that the project includes the acquisition of qualified 

investment property having an aggregate cost in excess of $50,000.00;(c)(4) Any lease for a period of 

five years or longer of any real or personal property used in a new or expanded manufacturing or 

telecommunications facility which would otherwise constitute qualified investment property shall be 

treated as the purchase or acquisition of qualified investment property by the lessee. The taxpayer may 

treat the full value of the leased property as qualified investment property in the taxable year in which 

the lease becomes binding on the lessor and the taxpayer if all other conditions of this subsection have 

been met; and (c)(5) The utilization of the credit granted in subsection (b) of this Code section shall 

have no effect on the taxpayer's ability to claim depreciation for tax purposes on the assets acquired by 

the taxpayer, nor shall the credit have any effect on the taxpayer's basis in such assets for the purpose 

of depreciation. (d)(1) Except as otherwise provided in paragraph (2) of this subsection, no taxpayer 
shall be authorized to claim on a tax return for a given project the credit provided for in this Code 

section if such taxpayer claims on such tax return any of the credits authorized under Code Section 48-

7-40 or 48-7-40.1. (d)(2) For taxable years beginning on or after January 1, 1995, and ending on or 

prior to December 31, 1998, a taxpayer shall be authorized to claim on a tax return for a given project 

the credit provided for in this Code section and to claim, if otherwise qualified under Code Section 48-

7-40, the tax credit applicable to tier 1 counties under Code Section 48-7-40, subject to the following 

limitations: (d)(2)(A) Not less than 250 new full-time employee jobs must be created in the first 

taxable year and maintained through the end of the third taxable year in which the taxpayer claims 

both credits as authorized under this paragraph; and (d)(2)(B) An otherwise qualified taxpayer shall 

not be entitled to receive the additional tax credit authorized under Code Section 36-62-5.1 in any 

taxable year in which that taxpayer claims both of the tax credits as authorized under this paragraph. 

 

48-7-40.3 Tax credits for existing manufacturing and telecommunications facilities in tier 2 

counties; conditions and limitations (a) As used in this Code section, the term: 3(a)(1) ñProductò 

means a marketable product or component of a product which has an economic value to the wholesale 



or retail consumer and is ready to be used without further alteration of its form or a product or material 

which is marketed as a prepared material or is a component in the manufacturing and assembly of 

other finished products.  (a)(2) ñQualified investment propertyò means all real and personal 

property purchased or acquired by a taxpayer for use in the construction of an additional 

manufacturing or telecommunications facility to be located in this state or the expansion of an existing 

manufacturing or telecommunications facility located in this state, including, but not limited to, 

amounts expended on land acquisition, improvements, buildings, building improvements, and 
machinery and equipment to be used in the manufacturing or telecommunications facility. The 

department shall promulgate rules defining eligible manufacturing facilities, telecommunications 

facilities, and qualified investment property pursuant to this paragraph. (a)(3)  ñRecovered materialsò 

means those materials, including but not limited to such materials as aluminum, oil, plastic, paper, 

paper products, scrap metal, iron, glass, and rubber, which have known use, reuse, or recycling 

potential; can be feasibly used, reused, or recycled; and have been diverted or removed from the solid 

waste stream for sale, use, reuse, or recycling, whether or not requiring subsequent separation and 

processing.  (a)(4) ñRecyclingò means any process by which materials which would otherwise 

become solid waste are collected, separated, or processed and reused or returned to use in the form of 

raw materials or products. (a)(5) ñRecycling machinery and equipmentò means all tangible personal 

property used, directly or indirectly, to sort, store, prepare, convert, process, fabricate, or manufacture 

recovered materials into products which are composed of at least 25 percent recovered materials, such 
term including, but not being limited to, power generation and pollution control machinery and 

equipment. (a)(6) ñRecycling manufacturing facilityò means any facility, including land, 

improvements to land, buildings, building improvements, and any recycling machinery and equipment 

used in the recycling process resulting in the manufacture of products from recovered materials, 

provided that up to 10 percent of any building that is a component of a recycling facility may be used 

for office space to house support staff for the recycling operation. (b) In the case of a taxpayer which 

has operated for the immediately preceding three years an existing manufacturing or 

telecommunications facility or manufacturing or telecommunications support facility in this state in a 

tier 2 county designated pursuant to Code Section 48-7-40, there shall be allowed a credit against the 

tax imposed under this article in an amount equal to 3 percent of the cost of all qualified investment 

property purchased or acquired by the taxpayer in such year, subject to the conditions and limitations 
set forth in this Code section. In the event such qualified investment property purchased or acquired by 

the taxpayer in such year consists of recycling machinery or equipment, a recycling manufacturing 

facility, pollution control or prevention machinery or equipment, a pollution control or prevention 

facility, or the conversion from defense to domestic production, the amount of such credit shall be 

equal to 5 percent. (c) The credit granted under subsection (b) of this Code section shall be subject to 

the following conditions and limitations: (c)(1) In order to qualify as a basis for the credit, the 

investment in qualified investment property must occur no sooner than January 1, 1995. The credit 

may be taken beginning with the tax year immediately following the tax year in which the qualified 

investment property having an aggregate cost in excess of $50,000.00 is purchased or acquired by the 

taxpayer. For every year in which a taxpayer claims the credit, the taxpayer shall attach a schedule to 

the taxpayer's Georgia income tax return which will set forth the following information, as a 
minimum: (c)(1)(A) A description of the project;3(c)(1)(B) The amount of qualified investment 

property acquired during the taxable year; (c)(1)(C) The amount of tax credit claimed for the taxable 

year;c)(1)(D) The amount of qualified investment property acquired in prior taxable years; (c)(1)(E) 

Any tax credit utilized by the taxpayer in prior taxable years; (c)(1)(F) The amount of tax credit 

carried over from prior years; (c)(1)(G) The amount of tax credit utilized by the taxpayer in the current 

taxable year; and (c)(1)(H) The amount of tax credit to be carried over to subsequent tax years; (c)(2) 

Any credit claimed under this Code section but not used in any taxable year may be carried forward 

for ten years from the close of the taxable year in which the qualified investment property was 

acquired, provided that such qualified investment property remains in service. The credit established 

by this Code section taken in any one taxable year shall be limited to an amount not greater than 50 

percent of the taxpayer's state income tax liability which is attributable to income derived from 

operations in this state for that taxable year. The sale, merger, acquisition, or bankruptcy of any 
taxpayer shall not create new eligibility in any succeeding taxpayer, but any unused credit may be 

transferred and continued by any transferee of the taxpayer; (c)(3) In the initial year in which the 

taxpayer claims the credit granted in subsection (b) of this Code section, the taxpayer shall include in 



the description of the project required by subparagraph (A) of paragraph (1) of this subsection 

information which demonstrates that the project includes the acquisition of qualified investment 

property having an aggregate cost in excess of $50,000.00; (c)(4) Any lease for a period of five years 

or longer of any real or personal property used in a new or expanded manufacturing or 

telecommunications facility which would otherwise constitute qualified investment property shall be 

treated as the purchase or acquisition of qualified investment property by the lessee. The taxpayer may 

treat the full value of the leased property as qualified investment property in the taxable year in which 
the lease becomes binding on the lessor and the taxpayer if all other conditions of this subsection have 

been met; and (c)(5) The utilization of the credit granted in subsection (b) of this Code section shall 

have no effect on the taxpayer's ability to claim depreciation for tax purposes on the assets acquired by 

the taxpayer, nor shall the credit have any effect on the taxpayer's basis in such assets for the purpose 

of depreciation. (d) No taxpayer shall be authorized to claim on a tax return for a given project the 

credit provided for in this Code section if such taxpayer claims on such tax return any of the credits 

authorized under Code Section 48-7-40 or 48-7-40.1. 

 

48-7-40.4Tax credits for existing manufacturing and telecommunications facilities or 

manufacturing and telecommunications support facilities in tier 3 or 4 counties; conditions and 

limitations  (a) As used in this Code section, the term: (a)(1) ñProductò means a marketable product 

or component of a product which has an economic value to the wholesale or retail consumer and is 
ready to be used without further alteration of its form or a product or material which is marketed as a 

prepared material or is a component in the manufacturing and assembly of other finished products.  

(a)(2) ñQualified investment propertyò means all real and personal property purchased or acquired 

by a taxpayer for use in the construction of an additional manufacturing or telecommunications facility 

to be located in this state or the expansion of an existing manufacturing or telecommunications facility 

located in this state, including, but not limited to, amounts expended on land acquisition, 

improvements, buildings, building improvements, and machinery and equipment to be used in the 

manufacturing or telecommunications facility. The department shall promulgate rules defining eligible 

manufacturing facilities, telecommunications facilities, and qualified investment property pursuant to 

this paragraph.  (a)(3) ñRecovered materialsò means those materials, including but not limited to 

such materials as aluminum, oil, plastic, paper, paper products, scrap metal, iron, glass, and rubber, 
which have known use, reuse, or recycling potential; can be feasibly used, reused, or recycled; and 

have been diverted or removed from the solid waste stream for sale, use, reuse, or recycling, whether 

or not requiring subsequent separation and processing.  (4) ñRecyclingò means any process by which 

materials which would otherwise become solid waste are collected, separated, or processed and reused 

or returned to use in the form of raw materials or products. (a)(5) ñRecycling machinery and 

equipmentò means all tangible personal property used, directly or indirectly, to sort, store, prepare, 

convert, process, fabricate, or manufacture recovered materials into products which are composed of 

at least 25 percent recovered materials, such term including, but not being limited to, power generation 

and pollution control machinery and equipment.  (a)(6) ñRecycling manufacturing facilityò means 

any facility, including land, improvements to land, buildings, building improvements, and any 

recycling machinery and equipment used in the recycling process resulting in the manufacture of 
products from recovered materials, provided that up to 10 percent of any building that is a component 

of a recycling facility may be used for office space to house support staff for the recycling operation.   

(b) In the case of a taxpayer which has operated for the immediately preceding three years an existing 

manufacturing or telecommunications facility or manufacturing or telecommunications support facility 

in this state in a tier 3 or a tier 4 county designated pursuant to Code Section 48-7-40, there shall be 

allowed a credit against the tax imposed under this article in an amount equal to 1 percent of the cost 

of all qualified investment property purchased or acquired by the taxpayer in such year, subject to the 

conditions and limitations set forth in this Code section. In the event such qualified investment 

property purchased or acquired by the taxpayer in such year consists of recycling machinery or 

equipment, a recycling manufacturing facility, pollution control or prevention machinery or 

equipment, a pollution control or prevention facility, or the conversion from defense to domestic 

production, the amount of such credit shall be equal to 3 percent. (c) The credit granted under 
subsection (b) of this Code section shall be subject to the following conditions and limitations: (c)(1) 

In order to qualify as a basis for the credit, the investment in qualified investment property must occur 

no sooner than January 1, 1995. The credit may be taken beginning with the tax year immediately 



following the tax year in which the qualified investment property having an aggregate cost in excess 

of $50,000.00 is purchased or acquired by the taxpayer. For every year in which a taxpayer claims the 

credit, the taxpayer shall attach a schedule to the taxpayer's Georgia income tax return which will set 

forth the following information, as a minimum: (c)(1)(A) A description of the project; (c)(1)(B) The 

amount of qualified investment property acquired during the taxable year; (c)(1)(C) The amount of tax 

credit claimed for the taxable year; (c)(1)(D) The amount of qualified investment property acquired in 

prior taxable years; (c)(1)(E) Any tax credit utilized by the taxpayer in prior taxable years; (c)(1)(F) 
The amount of tax credit carried over from prior years; (c)(1)(G) The amount of tax credit utilized by 

the taxpayer in the current taxable year; and (c)(1)(H) The amount of tax credit to be carried over to 

the subsequent tax years; (c)(2) Any credit claimed under this Code section but not used in any taxable 

year may be carried forward for ten years from the close of the taxable year in which the qualified 

investment property was acquired, provided that such qualified investment property remains in 

service. The credit established by this Code section taken in any one taxable year shall be limited to an 

amount not greater than 50 percent of the taxpayer's state income tax liability which is attributable to 

income derived from operations in this state for that taxable year. The sale, merger, acquisition, or 

bankruptcy of any taxpayer shall not create new eligibility in any succeeding taxpayer, but any unused 

credit may be transferred and continued by any transferee of the taxpayer;  (c)(3) In the initial year in 

which the taxpayer claims the credit granted in subsection (b) of this Code section, the taxpayer shall 

include in the description of the project required by subparagraph (A) of paragraph (1) of the 
subsection information which demonstrates that the project includes the acquisition of qualified 

investment property having an aggregate cost in excess of $50,000.00; (c)(4) Any lease for a period of 

five years or longer of any real or personal property used in a new or expanded manufacturing or 

telecommunications facility which would otherwise constitute qualified investment property shall be 

treated as the purchase or acquisition of qualified investment property by the lessee. The taxpayer may 

treat the full value of the leased property as qualified investment property in the taxable year in which 

the lease becomes binding on the lessor and the taxpayer if all other conditions of this subsection have 

been met; and 4(c)(5) The utilization of the credit granted in subsection (b) of this Code section shall 

have no effect on the taxpayer's ability to claim depreciation for tax purposes on the assets acquired by 

the taxpayer nor shall the credit have any effect on the taxpayer's basis in such assets for the purpose 

of depreciation.  (d) No taxpayer shall be authorized to claim on a tax return for a given project the 
credit provided for in this Code section if such taxpayer claims on such tax return any of the credits 

authorized under Code Section 48-7-40 or 48-7-40.1. 

 

48-7-40.5Tax credits for employers providing approved retraining programs.ð (a) As used in 

this Code section, the term: (a)(1) ñApproved retrainingò means employer provided or employer 

sponsored retraining that meets the following conditions: (a)(1)(A) It enhances the functional skills of 

employees otherwise unable to function effectively on the job due to skill deficiencies or who would 

otherwise be displaced because such skill deficiencies would inhibit their utilization of new 

technology; provided, however, that approved retraining shall not include any retraining on 

commercially, mass produced software packages for word processing, data base management, 

presentations, spreadsheets, e-mail, personal information management, or computer operating systems 
except a retraining tax credit shall be allowable for those providing support or training on such 

software; (a)(1)(B) It is approved and certified by the Technical College System of Georgia; and 

(a)(1)(C) The employer does not require the employee to make any payment for the retraining, either 

directly or indirectly through use of forfeiture of leave time, vacation time, or other compensable time.  

(a)(2) óCost of retraining' means direct instructional costs as defined by the Technical College 

System of Georgia including instructor salaries, materials, supplies, and textbooks but specifically 

excluding costs associated with renting or otherwise securing space. (a)(3) óEmployee' means any 

employee resident in this state who is employed for at least 25 hours a week and who has been 

continuously employed by the employer for at least 16 consecutive weeks. (a)(4) óEmployer' means 

any employer upon whom an income tax is imposed by this chapter.  (a)(5) óEmployer provided' 

refers to approved retraining offered on the premises of the employer or on premises approved by the 

Technical College System of Georgia by instructors hired by or employed by an employer. (a)(6)  
óEmployer sponsored' refers to a contractual arrangement with a school, university, college, or other 

instructional facility which offers approved retraining that is paid for by the employer. (b) A tax credit 

shall be granted to an employer who provides or sponsors one or more approved retraining programs 



in a taxable year . The total amount of the tax credit allowed per full-time employee shall be equal to 

one-half of the costs of retraining per full-time employee, or $500.00 per full-time employee, 

whichever is less, for each employee who has successfully completed an approved retraining program; 

provided, however, that in no event shall the amount of the tax credit authorized under this subsection 

exceed $1,250.00 per year per full-time employee who has successfully completed more than one 

approved retraining program . No employer shall receive a credit if the employer requires that the 

employee reimburse or pay the employer for the cost of retraining. (c) Any tax credit claimed under 
this Code section for any taxable year beginning on or after January 1, 1998, but not used for any such 

taxable year may be carried forward for ten years from the close of the taxable year in which the tax 

credit was granted. The tax credit granted to any employer pursuant to this Code section shall not 

exceed 50 percent of the amount of the taxpayer's income tax liability for the taxable year as computed 

without regard to this Code section. Notwithstanding Code Section 48-2-35, any tax credit claimed 

under this Code section shall be claimed within one year of the earlier of the date the original return 

was filed or the date such return was due as prescribed in subsection (a) of Code Section 48-7-56, 

including any approved extensions. (d) To be eligible to claim the credit granted under this Code 

section, the employer shall certify to the department the name of the employee, the course work 

successfully completed by such employee, the name of the provider of the approved retraining, and 

such other information as may be required by the department to ensure that credits are only granted to 

employers who provide or sponsor approved retraining pursuant to this Code section and that such 
credits are only granted to employers with respect to employees who successfully complete such 

approved retraining. The department shall adopt rules and regulations and forms to implement this 

credit program. The department is expressly authorized and directed to work with the Technical 

College System of Georgia to ensure the proper granting of credits pursuant to this Code section. (e) 

The Technical College System of Georgia is expressly authorized and directed to establish such 

standards as it deems necessary and convenient in approving employer provided and employer 

sponsored retraining programs. In establishing such standards, the Technical College System of 

Georgia shall establish required hours of classroom instruction, required courses, certification of 

teachers or instructors, progressive levels of instruction, and standardized measures of employee 

evaluation to determine successful completion of a course of study. 

 
48-7-40.6 T ax credits for employers providing child care (a) As used in this Code section, the 

term: (a)(1) "Cost of operation" means reasonable direct operational costs incurred by an employer 

as a result of providing employer provided or employer sponsored child care facilities; provided, 

however, that the term cost of operation shall exclude the cost of any property that is qualified child 

care property. (a)(2) "Employer"  means any employer upon whom an income tax is imposed by this 

article. (a)(3) "Employer provided"  refers to child care offered on the premises of the employer. 

(a)(4) "Employer sponsored" refers to a contractual arrangement with a child care facility that is 

paid for by the employer.  (a)(5) "Premises of the employer" refers to any location within the State 

of Georgia and located on the workplace premises of the employer providing the child care or one of 

the employers providing the child care in the event that the child care property is owned jointly or 

severally by the taxpayer and one or more employers; provided, however, that if such workplace 
premises are impracticable or otherwise unsuitable for the on-site location of such child care facility, 

as determined by the commissioner, such facility may be located within a reasonable distance of the 

premises of the employer.  (a)(6) "Qualified child care property"  means all real property and 

tangible personal property purchased or acquired on or after July 1, 1999, or which property is first 

placed in service on or after July 1, 1999, for use exclusively in the construction, expansion, 

improvement, or operation of an employer provided child care facility, but only if: (a)(6)(A) The 

facility is licensed or commissioned by the Department of Early Care and Learning pursuant to 

Chapter 1A of Title 20; (a)(6)(B) At least 95 percent of the children who use the facility are children 

of employees of: (a)(6)(B)(i) The taxpayer and other employers in the event that the child care 

property is owned jointly or severally by the taxpayer and one or more employers; or (a)(6)(B)(ii) A 

corporation that is a member of the taxpayer's "affiliated group" within the meaning of Section 

1504(a) of the Internal Revenue Code; and (a)(6)(C) The taxpayer has not previously claimed any tax 
credit for the cost of operation for such qualified child care property placed in service prior to taxable 

years beginning on or after January 1, 2000.  Qualified child care property includes, but is not limited 

to, amounts expended on land acquisition, improvements, buildings, and building improvements and 



furniture, fixtures, and equipment. (a)(7) "Recapture amount"  means, with respect to property as to 

which a recapture event has occurred, an amount equal to the applicable recapture percentage of the 

aggregate credits claimed under subsection (d) of this Code section for all taxable years preceding the 

recapture year, whether or not such credits were used. (a)(8) "Recapture event" refers to any 

disposition of qualified child care property by the taxpayer, or any other event or circumstance under 

which property ceases to be qualified child care property with respect to the taxpayer, except for: 

(a)(8)(A) Any transfer by reason of death;(a)(8)(B) Any transfer between spouses or incident to 
divorce; (a)(8)(C) Any transaction to which Section 381(a) of the Internal Revenue Code applies 

(a)(8)(D) Any change in the form of conducting the taxpayer's trade or business so long as the 

property is retained in such trade or business as qualified child care property and the taxpayer retains a 

substantial interest in such trade or business; or (a)(8)(E) Any accident or casualty (a)(9) "Recapture 

percentage" refers to the applicable percentage set forth in the following table: 

 

If the recapture event occurs within percentage is: 

 

Five full years after the qualified child care property is placed in service 100 

The sixth full year after the qualified child care property is placed in service 90 

The seventh full year after the qualified child care property is placed in service 80 

The eighth full year after the qualified child care property is placed in service 70 
The ninth full year after the qualified child care property is placed in service 60 

The tenth full year after the qualified child care property is placed in service 50 

The eleventh full year after the qualified child care property is placed in service 40 

The twelfth full year after the qualified child care property is placed in service 30 

The thirteenth full year after the qualified child care property is placed in service 20 

The fourteenth full year after the qualified child care property is placed in service 10 

Any period after the close of the fourteenth full year after the qualified child care property is placed in 

service 0 

 

 (a)(10) "Recapture year"  means the taxable year in which a recapture event occurs with respect to 

qualified child care property. (b) A tax credit against the tax imposed under this article shall be 
granted to an employer who provides or sponsors child care for employees. The amount of the tax 

credit shall be equal to 75 percent of the cost of operation to the employer less any amounts paid for 

by employees during a taxable year. (c) The tax credit allowed under subsection (b) of this Code 

section shall be subject to the following conditions and limitations: (c)(1) Such credit shall not exceed 

50 percent of the amount of the taxpayer's income tax liability for the taxable year as computed 

without regard to any other credits; (c)(2) Any such credit claimed but not used in any taxable year 

may be carried forward for five years from the close of the taxable year in which the cost of operation 

was incurred; and (c)(3) The employer shall certify to the department the names of the employees, the 

name of the child care provider, and such other information as may be required by the department to 

ensure that credits are granted only to employers who provide or sponsor approved child care pursuant 

to this Code section. (d) In addition to the tax credit provided under subsection (b) of this Code 
section, a taxpayer shall be allowed a credit against the tax imposed under this article for the taxable 

year in which the taxpayer first places in service qualified child care property and for each of the 

ensuing nine taxable years following such taxable year. The aggregate amount of the credit shall equal 

100 percent of the cost of all qualified child care property purchased or acquired by the taxpayer and 

first placed in service during a taxable year, and such credit may be claimed at a rate of 10 percent per 

year over a period of ten taxable years. (e) The tax credit allowable under subsection (d) of this Code 

section shall be subject to the following conditions and limitations: (e)(1) Any such credit claimed in 

any taxable year but not used in such taxable year may be carried forward for three years from the 

close of such taxable year. The sale, merger, acquisition, or bankruptcy of any taxpayer shall not 

create new eligibility for the credit in any succeeding taxpayer; (e)(2) In no event shall the amount of 

any such tax credit, including any carryover of such credit from a prior taxable year, exceed 50 percent 

of the taxpayer's income tax liability as determined without regard to any other credits; and (e)(3) For 
every year in which a taxpayer claims such credit, the taxpayer shall attach a schedule to the taxpayer's 

Georgia income tax return setting forth the following information with respect to such tax credit: 

(e)(3)(A) A description of the child care facility; (e)(3)(B) The amount of qualified child care property 



acquired during the taxable year and the cost of such property;(e)(3)(C) The amount of tax credit 

claimed for the taxable year; (e)(3)(D) The amount of qualified child care property acquired in prior 

taxable years and the cost of such property; (e)(3)(E) Any tax credit utilized by the taxpayer in prior 

taxable years; (e)(3)(F) the amount of tax credit carried over from prior years; (e)(3)(G) The amount 

of tax credit utilized by the taxpayer in the current taxable year; (e)(3)(H) The amount of tax credit to 

be carried forward to subsequent tax years; and (e)(3)(I) A description of any recapture event 

occurring during the taxable year, a calculation of the resulting reduction in tax credits allowable for 
the recapture year and future taxable years, and a calculation of the resulting increase in tax for the 

recapture year. (f) If a recapture event occurs with respect to qualified child care property: (f)(1) The 

credit otherwise allowable under subsection (d) of this Code section with respect to such property for 

the recapture year and all subsequent taxable years shall be reduced by the applicable recapture 

percentage; and (f)(2) All credits previously claimed with respect to such property under subsection 

(d) of this Code section shall be recaptured as follows: (f)(2)(A) Any carryover attributable to such 

credits under paragraph (1) of subsection (e) of this Code section shall be reduced, but not below zero, 

by the recapture amount; (f)(2)(B) The tax credit otherwise allowable under subsection (d) of this 

Code section for the recapture year, if any, as reduced under paragraph (1) of this subsection, shall be 

further reduced, but not below zero, by the excess of the recapture amount over the amount taken into 

account under subparagraph (A) of this paragraph; and (f)(2)(C) The tax imposed under this article for 

the recapture year shall be increased by the excess of the recapture amount over the amounts taken 
into account under subparagraphs (A) and (B) of this paragraph, as applicable. (g) The commissioner 

shall promulgate any rules and regulations necessary to implement and administer this Code section. 

 

48-7-40.7 Optional tax credits for existing manufacturing and telecommunications facilities in 

tier 1 counties; conditions and limitations (a) As used in this Code section, the term: (a)(1) 

ñMachinery and equipmentò means all tangible personal property used, directly or indirectly, to 

move, sort, store, prepare, convert, process, fabricate, or manufacture products. (a)(2) ñProductò 

means a marketable product or component of a product which has an economic value to the wholesale 

or retail consumer and is ready to be used without further alteration of its form or a product or material 

which is marketed as a prepared material or is a component in the manufacturing and assembly of 

other finished products. (a)(3) ñQualified investment propertyò means all real and personal property 
purchased or acquired by a taxpayer for use in the construction of an additional manufacturing or 

telecommunications facility to be located in this state or the expansion of an existing manufacturing or 

telecommunications facility located in this state, including, but not limited to, amounts expended on 

land acquisition, improvements, buildings, building improvements, and machinery and equipment to 

be used exclusively in the manufacturing or telecommunications facility. The department shall 

promulgate rules defining eligible manufacturing facilities, telecommunications facilities, and 

qualified investment property pursuant to this paragraph. (b) In the case of a taxpayer which has 

operated for the immediately preceding three years an existing manufacturing or telecommunications 

facility or manufacturing or telecommunications support facility and which first places in service 

during a taxable year qualified investment property in this state in a tier 1 county designated pursuant 

to Code Section 48-7-40, there shall be allowed an optional credit against the tax imposed under this 
article for the ensuing ten taxable years following the taxable year the qualified investment property 

was first placed in service, provided that such qualified investment property remains in service. Such 

optional credit shall be at the irrevocable election of the taxpayer and shall be in lieu of the credit 

under Code Section 48-7-40.2. No taxpayer who claims the credit under Code Section 48-7-40.2 for 

any taxable year for a given project shall be eligible to receive the credit under this Code section with 

respect to the same project for any taxable year. The aggregate amount of the credit allowed under this 

Code section shall equal 10 percent of the cost of all qualified investment property purchased or 

acquired by the taxpayer and first placed in service during a taxable year. The annual amount of such 

credit shall be computed as follows: (b)(1) The taxable year in which such qualified investment 

property is first placed in service shall be the base year for purposes of calculating the credit provided 

for by this Code section; (b)(2) The amount of tax owed by the taxpayer for the base year and for each 

of the two immediately preceding taxable years shall be determined without regard to any credits and 
shall be added together and divided by three. The resulting figure shall be the base year average; and 

(b)(3) The credit available to the taxpayer to apply against the tax liability of any year following the 

base year but no later than the tenth year shall be the lesser of the following amounts: (b)(3)(A) Ninety 



percent of the excess of the tax of the applicable year determined without regard to any credits over 

the base year average; or (b)(3)(B) The excess of the aggregate amount of the credit allowed for the 

qualified investment property over the sum of the amounts of credit already used in the years 

following the base year. (c) The credit granted under subsection (b) of this Code section shall be 

subject to the following conditions and limitations: (c)(1) In order to qualify as a basis for the credit, 

the qualified investment property must be first placed in service no sooner than January 1, 1996. The 

credit may only be taken with respect to qualified investment property having an aggregate cost in 
excess of $5 million. For every year in which a taxpayer claims the credit, the taxpayer shall attach a 

schedule to the taxpayer's Georgia income tax return which will set forth the following information, as 

a minimum: (c)(1)(A) A description of the project; (c)(1)(B) The amount of qualified investment 

property placed in service during the taxable year;(c)(1)(C) The base year average calculated under 

paragraph (2) of subsection (b) of this Code section; (c)(1)(D) The tax owed by the taxpayer for the 

current taxable year determined without regard to any credits;(c)(1)(E) The amount of the unused 

credit available at the end of the prior tax year; (c)(1)(F) The amount of tax credit utilized by the 

taxpayer in the current taxable year; and (c)(1)(G) The amount of tax credit remaining for subsequent 

tax years; (c)(2) In the initial year in which the taxpayer claims the credit granted in subsection (b) of 

this Code section, the taxpayer shall include in the description of the project required by subparagraph 

(A) of paragraph (1) of this subsection information which demonstrates that the project includes the 

placing in service of qualified investment property having an aggregate cost in excess of $5 million; 
(c)(3) Any lease for a period of five years or longer of any real or personal property used in a new or 

expanded manufacturing or telecommunications facility which would otherwise constitute qualified 

investment property shall be treated as the purchase or acquisition of qualified investment property by 

the lessee. The taxpayer may treat the full value of the leased property as qualified investment 

property in the taxable year in which the lease becomes binding on the lessor and the taxpayer if all 

other conditions of this subsection have been met; and (c)(4) The utilization of the credit granted in 

subsection (b) of this Code section shall have no effect on the taxpayer's ability to claim depreciation 

for tax purposes on the assets acquired by the taxpayer nor shall the credit have any effect on the 

taxpayer's basis in such assets for the purpose of depreciation. (d) No taxpayer shall be authorized to 

claim on a tax return for a given project the credit provided for in this Code section if such taxpayer 

claims on such tax return any of the credits authorized under Code Section 48-7-40 or 48-7-40.1. 
 

48-7-40.9 Optional tax credits for existing manufacturing and telecommunications facilities or 

manufacturing and telecommunications support facilities in tier 3 and 4 counties; conditions and 

limitations  (a) As used in this Code section, the term: (a)(1) ñMachinery and equipmentò means all 

tangible personal property used, directly or indirectly, to move, sort, store, prepare, convert, process, 

fabricate, or manufacture products. (a)(2) ñProductò means a marketable product or component of a 

product which has an economic value to the wholesale or retail consumer and is ready to be used 

without further alteration of its form or a product or material which is marketed as a prepared material 

or is a component in the manufacturing and assembly of other finished products. (a)(3) ñQualified 

investment propertyò means all real and personal property purchased or acquired by a taxpayer for 

use in the construction of an additional manufacturing or telecommunications facility to be located in 
this state or the expansion of an existing manufacturing or telecommunications facility located in this 

state, including, but not limited to, amounts expended on land acquisition, improvements, buildings, 

building improvements, and machinery and equipment to be used exclusively in the manufacturing or 

telecommunications facility. The department shall promulgate rules defining eligible manufacturing 

facilities, telecommunications facilities, and qualified investment property pursuant to this paragraph. 

(b) In the case of a taxpayer which has operated for the immediately preceding three years an existing 

manufacturing or telecommunications facility or manufacturing or telecommunications support facility 

and which first places in service during a taxable year qualified investment property in this state in a 

tier 3 or a tier 4 county designated pursuant to Code Section 48-7-40, there shall be allowed an 

optional credit against the tax imposed under this article for the ensuing ten taxable years following 

the taxable year the qualified investment property was first placed in service, provided that such 

qualified investment property remains in service. Such optional credit shall be at the irrevocable 
election of the taxpayer and shall be in lieu of the credit under Code Section 48-7-40.4. No taxpayer 

who claims the credit under Code Section 48-7-40.4 for any taxable year for a given project shall be 

eligible to receive the credit under this Code section with respect to the same project for any taxable 



year. The aggregate amount of the credit allowed under this Code section shall equal 6 percent of the 

cost of all qualified investment property purchased or acquired by the taxpayer and first placed in 

service during a taxable year. The annual amount of such credit shall be computed as follows: (b)(1) 

The taxable year in which such qualified investment property is first placed in service shall be the base 

year for purposes of calculating the credit provided for by this Code section; (b)(2) The amount of tax 

owed by the taxpayer for the base year and for each of the two immediately preceding taxable years 

shall be determined without regard to any credits and shall be added together and divided by three. 
The resulting figure shall be the base year average; and (b)(3) The credit available to the taxpayer to 

apply against the tax liability of any year following the base year but no later than the tenth year shall 

be the lesser of the following amounts: (b)(3)(A) Ninety percent of the excess of the tax of the 

applicable year determined without regard to any credits over the base year average; or (b)(3)(B) The 

excess of the aggregate amount of the credit allowed for the qualified investment property over the 

sum of the amounts of credit already used in the years following the base year. (c) The credit granted 

under subsection (b) of this Code section shall be subject to the following conditions and limitations: 

(c)(1) In order to qualify as a basis for the credit, the qualified investment property must be first placed 

in service no sooner than January 1, 1996. The credit may only be taken with respect to qualified 

investment property having an aggregate cost in excess of $20 million. For every year in which a 

taxpayer claims the credit, the taxpayer shall attach a schedule to the taxpayer's Georgia income tax 

return which will set forth the following information, as a minimum: (c)(1)(A) A description of the 
project; (c)(1)(B) The amount of qualified investment property placed in service during the taxable 

year; (c)(1)(C) The base year average calculated under paragraph (2) of subsection (b) of this Code 

section; (c)(1)(D) The tax owed by the taxpayer for the current taxable year determined without regard 

to any credits;(c)(1)(E) The amount of unused tax credit available at the end of the prior tax year; 

(c)(1)(F) The amount of tax credit utilized by the taxpayer in the current taxable year; and (c)(1)(G) 

The amount of tax credit remaining for subsequent tax years;(c)(2) In the initial year in which the 

taxpayer claims the credit granted in subsection (b) of this Code section, the taxpayer shall include in 

the description of the project required by subparagraph (A) of paragraph (1) of this subsection 

information which demonstrates that the project includes the placing in service of qualified investment 

property having an aggregate cost in excess of $20 million; (c)(3) Any lease for a period of five years 

or longer of any real or personal property used in a new or expanded manufacturing or 
telecommunications facility which would otherwise constitute qualified investment property shall be 

treated as the purchase or acquisition of qualified investment property by the lessee. The taxpayer may 

treat the full value of the leased property as qualified investment property in the taxable year in which 

the lease becomes binding on the lessor and the taxpayer if all other conditions of this subsection have 

been met; and9(c)(4) The utilization of the credit granted in subsection (b) of this Code section shall 

have no effect on the taxpayer's ability to claim depreciation for tax purposes on the assets acquired by 

the taxpayer, nor shall the credit have any effect on the taxpayer's basis in such assets for the purpose 

of depreciation. (d) No taxpayer shall be authorized to claim on a tax return for a given project the 

credit provided for in this Code section if such taxpayer claims on such tax return any of the credits 

authorized under Code Section 48-7-40 or 48-7-40.1. 

 
48-7-40.17Establishing or relocating headquarters; tax credit.ð (a) As used in this Code section, 

the term: (a)(1) óAverage wage' means the average wage of the county in which a new quality job is 

located as reported in the most recently available annual issue of the Georgia Employment and Wages 

Averages Report of the Department of Labor.  (a)(2) ó New quality job' means employment for an 

individual which: (a)(2)(A) Is located in this state ; (a)(2)(B) Has a regular work week of 30 hours or 

more;a)(2)(C) Is not a job that is or was already located in Georgia regardless of which taxpayer the 

individual performed services for; (a)(2)(D) Pays at or above 110 percent of the average wage of the 

county in which it is located; and (a)(2)(E) Has no predetermined end date. (b) A taxpayer establishing 

new quality jobs in this state or relocating quality jobs into this state which elects not to receive the tax 

credits provided for by Code Sections 48-7-40, 48-7-40.1, 48-7-40.2, 48-7-40.3, 48-7-40.4, 48-7-40.7, 

48-7-40.8, and 48-7-40.9 for such jobs and investments created by, arising from, related to, or 

connected in any way with the same project and, within one year of the first date on which the 
taxpayer pursuant to the provisions of Code Section 48-7-101 withholds wages for employees in this 

state and employs at least 50 persons in new quality jobs in this state, shall be allowed a credit for 

taxes imposed under this article: (b)(1) Equal to $2,500.00 annually per eligible new quality job where 



the job pays 110 percent or more but less than 120 percent of the average wage of the county in which 

the new quality job is located; (b)(2) Equal to $3,000.00 annually per eligible new quality job where 

the job pays 120 percent or more but less than 150 percent of the average wage of the county in which 

the new quality job is located; (b)(3) Equal to $4,000.00 annually per eligible new quality job where 

the job pays 150 percent or more but less than 175 percent of the average wage of the county in which 

the new quality job is located; (b)(4) Equal to $4,500.00 annually per eligible new quality job where 

the job pays 175 percent or more but less than 200 percent of the average wage of the county in which 
the new quality job is located; and (b)(5) Equal to $5,000.00 annually per eligible new quality job 

where the job pays 200 percent or more of the average wage of the county in which the new quality 

job is located; provided, however, that where the amount of such credit exceeds a taxpayer's liability 

for such taxes in a taxable year, the excess may be taken as a credit against such taxpayer's quarterly 

or monthly payment under Code Section 48-7-103 but not to exceed in any one taxable year the credit 

amounts in paragraphs (1) through (5) of this subsection for each new quality job when aggregated 

with the credit applied against taxes under this article. Each employee whose employer receives credit 

against such taxpayer's quarterly or monthly payment under Code Section 48-7-103 shall receive a 

credit against his or her income tax liability under Code Section 48-7-20 for the corresponding taxable 

year for the full amount which would be credited against such liability prior to the application of the 

credit provided for in this subsection. Credits against quarterly or monthly payments under Code 

Section 48-7-103 and credits against liability under Code Section 48-7-20 established by this 
subsection shall not constitute income to the taxpayer. For each new quality job created, the credit 

established by this subsection may be taken for the first taxable year in which the new quality job is 

created and for the four immediately succeeding taxable years; provided, however, that such new 

quality jobs must be created within seven years from the close of the taxable year in which the 

taxpayer first becomes eligible for such credit. Credit shall not be allowed during a year if the net 

employment increase falls below the 50 new quality jobs required. Any credit received for years prior 

to the year in which the net employment increase falls below the 50 new quality jobs required shall not 

be affected except as provided in subsection (f) of this Code section . The commissioner shall adjust 

the credit allowed each year for net new employment fluctuations above the 50 new quality jobs 

required. (c) The number of new quality jobs to which this Code section shall be applicable shall be 

determined by comparing the monthly average of new quality jobs subject to Georgia income tax 
withholding for the taxable year with the corresponding average for the prior taxable year. (d) Any 

credit claimed under this Code section but not used in any taxable year may be carried forward for ten 

years from the close of the taxable year in which the new quality jobs were established. (e) 

Notwithstanding Code Section 48-2-35, any tax credit claimed under this Code section shall be 

claimed within one year of the earlier of the date the original return was filed or the date such return 

was due as prescribed in subsection (a) of Code Section 48-7-56, including any approved extensions. 

(f) If the taxpayer has failed to maintain a new quality job in a taxable year, the taxpayer shall forfeit 

the right to the credit claimed for such job in that year. For each year such new quality job is not 

maintained, a taxpayer that forfeits such right is therefore liable for all past taxes imposed by this 

article for that taxable year and all past payments under Code Section48-7-103 for that taxable year 

that were foregone by the state as a result of the credits provided by this Code section; provided, 
however, that Code Section 48-2-40 shall not apply to any such forfeiture. (g) Taxpayers that initially 

claimed the credit under this Code section for any taxable year beginning before January 1, 2009, shall 

be governed, for purposes of all such credits claimed as well as any credits claimed in subsequent 

taxable years related to such initial claim, by this Code section as it was in effect for the taxable year 

in which the taxpayer made such initial claim. (h) The commissioner shall promulgate any rules and 

regulations necessary to implement and administer this Code section. 

 

48-7-40.18Tax credit for businesses headquartered in state; full-time jobs (a) Any business 

enterprise, as defined in Code Section 48-7-40, executing an agreement pursuant to subsection (a) of 

Code Section 48-7-31.1 for purposes of paragraph (1) of subsection (d) of Code Section 48-7-31 shall 

be allowed, beginning in the taxable year in which it establishes its headquarters in this state or 

relocates its headquarters to this state, a tax credit calculated in the same amounts and under the same 
principles as the credit established by Code Section 48-7-40.17. Except as otherwise provided in this 

Code section, the credit established by the Code section shall be subject to the same definitions, 

limitations, and carry-forward provisions as the credit established by Code Section 48-7-40.17; 



provided, however, that the term ñheadquartersò means the principal central administrative office of 

such business enterprise; and provided, further, that for the first taxable year in which it is claimed, all 

or part of the credit established by this Code section may be applied against taxes imposed under this 

article for the taxable year immediately preceding that taxable year by amendment to a return or 

returns for such year. (b) The credit established by this Code section may be claimed by such business 

enterprise for new full-time jobs created in taxable years prior to the taxable year in which it 

establishes its headquarters in this state or relocates its headquarters to this state, where such jobs are 
in excess of those contained in such agreement and are located at such headquarters. Such jobs shall 

be deemed for purposes of such credit to have been created on the first day of the taxable year in 

which such business enterprise establishes its headquarters in this state or relocates its headquarters to 

this state. No credit in excess of $25 million may be claimed pursuant to the terms of this subsection. 

 (c) The number of new full-time jobs to which this Code section shall be applicable shall be 

determined by comparing the monthly average of full-time jobs subject to Georgia income tax 

withholding for the taxable year with the corresponding average for the prior taxable year. 

 

48-7-40.21Tax credits for existing business enterprises undergoing qualified business expansion; 

recapture; application of credit -- (a) As used in this Code section, the term: (a)(1) ñBroadcastingò 

means the transmission or licensing of audio, video, text, or other programming content to the general 

public, subscribers, or to third parties via radio, television, cable, satellite, or the Internet or Internet 
Protocol and includes motion picture and sound recording, editing, production, postproduction, and 

distribution. ñBroadcastingò is limited to establishments classified under the 2007 North American 

Industry Classification System Codes 515, broadcasting; 516, Internet publishing and broadcasting; 

517, telecommunications; and 512, motion picture and sound recording industries. (a)(2) ñExisting 

business enterpriseò means any business or the headquarters of any such business which is engaged 

in manufacturing, warehousing and distribution, processing, telecommunications, broadcasting, 

tourism, or research and development industries that has been in operation in this state for at least five 

years. Such term shall not include retail businesses.  (a)(3) ñQualified business expansionò means 

the creation of at least 500 new full-time jobs within a taxable year. (b) An existing business enterprise 

undergoing a qualified business expansion shall be eligible to make application to the commissioner to 

take tax credits established by Code Section 48-7-40 against such taxpayer's quarterly or monthly 
payment under Code Section 48-7-103 subject to the following limitations: (b)(1) Such application 

may be made only where the amount of such credit exceeds 50 percent of an existing business 

enterprise's liability for taxes imposed under this article in a taxable year. In such cases where the 

existing business enterprise has claimed and not used credits established by Code Section 48-7-40 

prior to April 4, 2001, and such credits have been carried forward pursuant to subsection (h) of Code 

Section 48-7-40, the taxpayer may also include in the application a request to take such credits against 

such taxpayer's quarterly or monthly payment under Code Section 48-7-103; (b)(2) Following the 

commissioner's referral of the application to a panel composed of the commissioner of community 

affairs, the commissioner of economic development, and the director of the Office of Planning and 

Budget, said panel, after reviewing the application, certifies that the expansion will have a beneficial 

economic effect on the region for which it is planned;  (b)(3) The credit shall apply to not more than 
five taxable years; (b)(4) Credit shall not be allowed during a year if the net employment increase falls 

below the 500 new full-time jobs required; and (b)(5) No credit in excess of $5 million may be 

claimed pursuant to the terms of this Code section. (c) Notwithstanding any other provision of law to 

the contrary, any credit claimed pursuant to this Code section shall be subject to recapture if the 

minimum job requirement is not met. (d) Each employee whose employer receives credit against such 

taxpayer's quarterly or monthly payment under Code Section 48-7-103 shall receive credit against his 

or her income tax liability under Code Section 48-7-20 for the corresponding taxable year for the full 

amount which would be credited against such liability prior to the application of the credit provided 

for in this Code section. Credits against quarterly or monthly payments under Code Section 48-7-103 

and credits against liability under Code Section 48-7-20 established by this Code section shall not 

constitute income to the taxpayer. 

 

48-7-40.26Tax credit for film, video, or digital production in state--48-7-40.26Tax credit for film, 

video, or digital production in state.ð(a) This Code section shall be known and may be cited as the 

ñGeorgia Entertainment Industry Investment Act.ò (b) As used in this Code section, the term: (b)(1) 



ñAffiliatesò means those entities that are included in the production company's affiliated group as 

defined in Section 1504(a) of the Internal Revenue Code and all other entities that are directly or 

indirectly owned 50 percent or more by members of the affiliated group. (b)(2) ñBase investmentò 

means the aggregate funds actually invested and expended by a production company as production 

expenditures incurred in this state that are directly used in a state certified production or productions. 

(b)(3) ñMultimarket commercial distributionò means commercial distribution which extends to 

markets outside the State of Georgia. (b)(4) ñProduction companyò means a company primarily 
engaged in qualified production activities which have been approved by the Department of Economic 

Development. This term shall not mean or include any form of business owned, affiliated, or 

controlled, in whole or in part, by any company or person which is in default on any tax obligation of 

the state, or a loan made by the state or a loan guaranteed by the state.  (b)(5) ñProduction 

expendituresò means preproduction, production, and postproduction expenditures incurred in this 

state that are directly used in a qualified production activity, including without limitation the 

following: set construction and operation; wardrobes, make-up, accessories, and related services; costs 

associated with photography and sound synchronization, lighting, and related services and materials; 

editing and related services; rental of facilities and equipment; leasing of vehicles; costs of food and 

lodging; digital or tape editing, film processing, transfers of film to tape or digital format, sound 

mixing, computer graphics services, special effects services, and animation services; total aggregate 

payroll; airfare, if purchased through a Georgia based travel agency or travel company; insurance costs 
and bonding, if purchased through a Georgia based insurance agency; and other direct costs of 

producing the project in accordance with generally accepted entertainment industry practices. This 

term shall not include postproduction expenditures for marketing and distribution. (b)(6) ñQualified 

Georgia promotionò means a qualified promotion of this state approved by the Department of 

Economic Development consisting of a: (b)(6)(A) Qualified movie production which includes an 

approximately five-second long animated logo that promotes Georgia within its presentation and all 

promotional trailers worldwide for the life of the project; (b)(6)(B) Qualified TV production which 

includes an imbedded five-second long Georgia promotion during each broadcast half hour worldwide 

for the life of the project; (b)(6)(C) Qualified music video which includes the Georgia logo at the end 

of each video and within online promotions; or  (b)(6)(D) Qualified interactive game which includes a 

15 second long Georgia advertisement in units sold and imbedded in online promotions. (b)(7) 
ñQualified production activitiesò means the production of new film, video, or digital projects 

produced in this state and approved by the Department of Economic Development, such as feature 

films, series, pilots, movies for television, commercial advertisements, music videos, interactive 

entertainment or sound recording projects used in feature films, series pilots, or movies for television. 

Such activities shall include projects recorded in this state, in whole or in part, in either short or long 

form, animation and music, fixed on a delivery system which includes without limitation film, 

videotape, computer disc, laser disc, and any element of the digital domain, from which the program is 

viewed or reproduced, and which is intended for multimarket commercial distribution via theaters, 

licensing for exhibition by individual television stations, groups of stations, networks, cable television 

stations, public broadcasting stations, corporations, live venues, the Internet, or any other channel of 

exhibition. Such term shall not include the production of television coverage of news and athletic 
events. (b)(8) ñResidentò means an individual as designated pursuant to paragraph (10) of Code 

Section 48-7-1, as amended. (b)(9) ñState certified productionò means a production engaged in 

qualified production activities which have been approved by the Department of Economic 

Development in accordance with regulations promulgated pursuant to this Code section. (b)(10) 

ñTotal aggregate payrollò means the total sum expended by a production company on salaries paid to 

employees working within this state in a state certified production or productions. For purposes of this 

paragraph: (b)(10)(A) With respect to a single employee, the portion of any salary which exceeds 

$500,000.00 for a single production shall not be included when calculating total aggregate payroll; and 

(b)(10)(B) All payments to a single employee and any legal entity in which the employee has any 

direct or indirect ownership interest shall be considered as having been paid to the employee and shall 

be aggregated regardless of the means of payment or distribution. (c) For any production company and 

its affiliates that invest in a state certified production approved by the Department of Economic 
Development and whose average annual total production expenditures in this state did not exceed $30 

million for 2002, 2003, and 2004, there shall be allowed an income tax credit against the tax imposed 

under this article. The tax credit under this subsection shall be allowed if the base investment in this 



state equals or exceeds $500,000.00 for qualified production activities and shall be calculated as 

follows: (c)(1) The production company shall be allowed a tax credit equal to 20 percent of the base 

investment in this state and (c)(2) The production company shall be allowed an additional tax credit 

equal to 10 percent of such base investment if the qualified production activity includes a qualified 

Georgia promotion. (d) For any production company and its affiliates that invest in a state certified 

production approved by the Department of Economic Development and whose average annual total 

production expenditures in this state exceeded $30 million for 2002, 2003, and 2004, there shall be 
allowed an income tax credit against the tax imposed under this article. For purposes of this 

subsection, the excess base investment in this state is computed by taking the current year production 

expenditures in a state certified production and subtracting the average of the annual total production 

expenditures for 2002, 2003, and 2004. The tax credit shall be calculated as follows: (d)(1) If the 

excess base investment in this state equals or exceeds $500,000.00, the production company and its 

affiliates shall be allowed a tax credit of 20 percent of such excess base investment; and (d)(2) The 

production company and its affiliates shall be allowed an additional tax credit equal to 10 percent of 

the excess base investment if the qualified production activities include a qualified Georgia promotion.  

(e)(1) Where the amount of such credit or credits exceeds the production company's liability for such 

taxes in a taxable year, the excess may be taken as a credit against such production company's 

quarterly or monthly payment under Code Section 48-7-103. Each employee whose employer receives 

credit against such production company's quarterly or monthly payment under Code Section 48-7-103 
shall receive credit against his or her income tax liability under Code Section 48-7-20 for the 

corresponding taxable year for the full amount which would be credited against such liability prior to 

the application of the credit provided for in this subsection. Credits against quarterly or monthly 

payments under Code Section 48-7-103 and credits against liability under Code Section 48-7-20 

established by this subsection shall not constitute income to the production company. (e)(2) If a 

production company, or a production company and its affiliates, claim the credit authorized under 

Code Section 48-7-40, 48-7-40.1, 48-7-40.17, or 48-7-40.18, then the production company, or the 

production company and its affiliates, will only be allowed to claim the credit authorized under this 

Code section to the extent that the Georgia resident employees included in the credit calculation 

authorized under this Code section and taken by the production company, or the production company 

and its affiliates, on such tax return under this Code section have been permanently excluded from the 
credit authorized under Code Section 48-7-40, 48-7-40.1, 48-7-40.17, or 48-7-40.18. (f) Any tax 

credits with respect to a state certified production earned by a production company and previously 

claimed but not used by such production company against its income tax may be transferred or sold in 

whole or in part by such production company to another Georgia taxpayer, subject to the following 

conditions: (f)(1) Such production company may make only a single transfer or sale of tax credits 

earned in a taxable year; however, the transfer or sale may involve one or more transferees;f)(2) Such 

production company shall submit to the Department of Economic Development and to the Department 

of Revenue a written notification of any transfer or sale of tax credits within 30 days after the transfer 

or sale of such tax credits. The notification shall include such production company's tax credit balance 

prior to transfer, the credit certificate number, the remaining balance after transfer, all tax 

identification numbers for each transferee, the date of transfer, the amount transferred, and any other 
information required by the Department of Economic Development or the Department of Revenue; 

(f)(3) Failure to comply with this subsection shall result in the disallowance of the tax credit until the 

production company is in full compliance; (f)(4) The transfer or sale of this tax credit does not extend 

the time in which such tax credit can be used. The carry-forward period for tax credit that is 

transferred or sold shall begin on the date on which the tax credit was originally earned; (f)(5) A 

transferee shall have only such rights to claim and use the tax credit that were available to such 

production company at the time of the transfer, except for the use of the credit in paragraph (1) of 

subsection (e) of this Code section. To the extent that such production company did not have rights to 

claim or use the tax credit at the time of the transfer, the Department of Revenue shall either disallow 

the tax credit claimed by the transferee or recapture the tax credit from the transferee. The transferee's 

recourse is against such production company; and (f)(6) The transferee must acquire the tax credits in 

this Code section for a minimum of 60 percent of the amount of the tax credits so transferred. (g) The 
credit granted under this Code section shall be subject to the following conditions and limitations: 

(g)(1) The credit may be taken beginning with the taxable year in which the production company has 

met the investment requirement. For each year in which such production company either claims or 



transfers the credit, the production company shall attach a schedule to the production company's 

Georgia income tax return which will set forth the following information, as a minimum: (g)(1)(A) A 

description of the qualified production activities, along with the certification from the Department of 

Economic Development; (g)(1)(B) A detailed listing of the employee names, social security numbers, 

and Georgia wages when salaries are included in the base investment; (g)(1)(C) The amount of tax 

credit claimed for the taxable year; (g)(1)(D) Any tax credit previously taken by the production 

company against Georgia income tax liabilities or the production company's quarterly or monthly 
payments under Code Section 48-7-103; (g)(1)(E) The amount of tax credit carried over from prior 

years; (g)(1)(F) The amount of tax credit utilized by the production company in the current taxable 

year; and (g)(1)(G) The amount of tax credit to be carried over to subsequent tax years; (g)(2) In the 

initial year in which the production company claims the credit granted in this Code section, the 

production company shall include in the description of the qualified production activities required by 

subparagraph (A) of paragraph (1) of this subsection information which demonstrates that the 

activities included in the base investment or excess base investment equal or exceed $500,000.00 

during such year; and (g)(3) In no event shall the amount of the tax credit under this Code section for a 

taxable year exceed the production company's income tax liability. Any unused credit amount shall be 

allowed to be carried forward for five years from the close of the taxable year in which the investment 

occurred. No such credit shall be allowed the production company against prior years' tax liability. (h) 

The Department of Economic Development shall determine through the promulgation of rules and 
regulations what projects qualify for the tax credits authorized under this Code section. Certification 

shall be submitted to the state revenue commissioner. (i) The state revenue commissioner shall 

promulgate such rules and regulations as are necessary to implement and administer this Code section. 

(j) Any production company claiming, transferring, or selling the tax credit shall be required to 

reimburse the Department of Revenue for any department initiated audits relating to the tax credit. 

This subsection shall not apply to routine tax audits of a taxpayer which may include the review of the 

credit provided in this Code section.ò 

 

48-7-40.27Tax credit for qualified investments -- (a) As used in this Code section, the term: (a)(1) 

óCreditô means a state income tax credit against the tax imposed pursuant to this article in an amount 

equal to 25 percent of the taxpayer's qualified investment.  (a)(2) óQualified investmentô means a 
cash investment in the research fund that is not a cash investment made by the state or on behalf of the 

state. (a)(3) óResearch fundô means a fund that is an investment entity pursuant to paragraph (7) of 

Code Section 10-10-1, the purpose of which is to provide early-stage financing for businesses formed 

as a result of the intellectual property resulting from the research conducted in the research universities 

in this state. (b) A taxpayer shall be entitled to a credit for any qualified investment, subject to the 

conditions and limitations set forth in this Code section. Once the research fund reaches $30 million in 

total qualified investments, investors shall no longer be eligible for a credit pursuant to this subsection 

with respect to all subsequent qualified investments. (c) The credit provided in subsection (b) of this 

Code section shall be subject to the following conditions and limitations: (c)(1) In no event shall the 

credit for a taxable year exceed the taxpayer's income tax liability. Any unused portion of the credit 

shall be permitted to be carried forward and applied to the taxpayer's tax liability for the subsequent 
ten years. The credit shall not be applied against the taxpayer's prior years' tax liabilities; (c)(2) The 

utilization of the credit shall have no effect on the taxpayer's basis in its investment; (c)(3) A taxpayer 

shall only be allowed a credit for a qualified investment if the research fund issues to such taxpayer a 

certification that such investment meets the requirements of this Code section. Such certification shall 

include the taxpayer's name, address, the last four digits of the taxpayer's social security number or the 

employer identification number, as appropriate, the date, the amount of the qualified investment, and 

the amount of tax credit to which the taxpayer is entitled; (c)(4) If the taxpayer is a Georgia 

Subchapter óSô corporation, a partnership, or a limited liability company taxed as a partnership, the 

credit shall be claimed by the respective shareholders, partners, or members of such entities in the 

same manner as they would account for their proportionate shares of income or loss from such entities. 

For the purposes of this Code section, such shareholders, partners, or members shall be considered to 

have made the qualified investments attributable to their interest in such entities; and (c)(5) No 
taxpayer shall be eligible to claim the credit provided in subsection (b) of this Code section for a cash 

investment if they claim the tax credit provided in Code Section 48-7-40.28 for such cash investment. 

(d) The research fund shall provide the department at least on an annual basis a report that includes the 



taxpayer's name, the last four digits of the taxpayer's social security number or the employer 

identification number, as appropriate, and the amount of the taxpayer's qualified investment for which 

the research fund has issued to such taxpayer the certification pursuant to paragraph (3) of subsection 

(c) of this Code section. The research fund shall file this report with the department no later than 

January 31 of the year following the end of the reporting year. (e) In the event that the research fund 

liquidates prior to the investment of all of the cash received from taxpayers, the credit claimed with 

respect to such uninvested cash shall be recaptured. Such recapture shall be equal to the amount of the 
credit attributable to the qualified investment not invested by the research fund and returned to the 

taxpayer by the research fund. The recaptured amount shall be treated as taxes payable to the state for 

the taxable year in which such return of such investment occurs. (f) The commissioner may require 

such reports, promulgate such regulations, and gather such relevant data deemed necessary and 

advisable for the implementation of this Code section. 

 

 

110-9-1-.01,Introduction and Definitions (1) Authority for Regulations. Official Code of Georgia 

Annotated Section 48-7-40, Section 48-7-40.1, and Section 36-62-5.1. (2) Administrative Agencies. 

The Georgia Department of Community Affairs (DCA) and the Georgia Department of Revenue have 

been designated as the responsible agencies within the State of Georgia to administer the Job Tax 

Credit Program for less developed areas.  (3) Program Purpose. The purpose of the Job Tax Credit 
Program is to encourage the further economic development of the state. (4) Program Objective. The 

Job Tax Credit Program is designed to encourage businesses to locate and expand in the state.  (5) 

Program Objective. The Job Tax Credit Program provides tax credits under Article 2 of Chapter 7 of 

Title 48 of the Official Code of Georgia Annotated for certain business enterprises that create and 

retain jobs in areas designated as less developed. A minimum number of new full-time jobs must be 

created and retained for one year before any credit may be received.  (6) Definitions.  (6)(a) Less 

Developed Areasðmeans all 159 counties in this state and certain census tract areas that meet 

applicable requirements in law and regulation. Less developed census tract areas means areas in this 

state which are comprised of 10 or more contiguous census tracts each of whom is equal to or worse 

than the benchmark county on the following economic indicators: highest unemployment rate; lowest 

per capita income; and highest percentage of residents whose income is below the poverty level. 
Comparisons between census tracts and the benchmark county will be based on data from the most 

recent decennial census. Only census tracts in a metropolitan statistical area (MSA) will be eligible for 

inclusion in this designation. Counties included in Georgia's MSAs are: Albany MSA, Dougherty and 

Lee counties, Athens MSA, Clarke, Madison and Oconee counties; Atlanta MSA, Barrow, Bartow, 

Carroll, Cherokee, Clayton, Cobb, Coweta, DeKalb, Douglas, Fayette, Forsyth, Fulton, Gwinnett, 

Henry, Newton, Paulding, Pickens, Rockdale, Spalding, and Walton counties; Augusta MSA, 

Columbia, Mc-Duffie, and Richmond counties; Chattanooga MSA, Catoosa, Dade, and Walker 

counties; Columbus MSA, Chattahoochee, Harris, and Muscogee counties; Macon MSA, Bibb, 

Houston, Jones, Peach and Twiggs counties; Savannah MSA, Bryan, Chatham, and Effingham 

counties. Other census tracts may be designated as less developed areas as provided for in these 

regulations.  (6)(b) Business Enterpriseðmeans any corporation, partnership, limited liability 
company, or sole proprietorship or the headquarters of any such corporation, partnership, limited 

liability company, or sole proprietorship which is engaged in manufacturing, warehousing and 

distribution, processing, telecommunications, research and development, or tourism in a less 

developed area. Such term does not include retail businesses. For the purpose of determining which 

businesses are engaged in the qualifying activities, the North American Industry Classification System 

(NAICS Code), United States, 1997, will be used. Classification of any business establishment for the 

purpose of the Job Tax Credit Program will be based on the NAICS Code, United States, 1997. 

(6)(b)1. Manufacturing means those establishment classified by the NAICS Code the belong to 

Sectors 31-33 [formerly Division D of the SIC Code].  (6)(b)2. Warehousing and distribution means 

a warehouse, facility, structure, or enclosed area which is used primarily for the storage, shipment, 

preparation for shipment, or any combination of such activities, of goods, wares, merchandise, raw 

materials, or other tangible personal property, and those establishments classified by the NAICS 
Codes that belong to Sector 42 or to Subsector 493 [formerly SIC Codes that belonged to Division F 

or to Industry Group 422].  (6)(b)3. Processing means the same as manufacturing establishments. 

Processing also means those establishments primarily engaged in providing data processing, 



information processing, computer software, or telemarketing services and further means only the 

following establishments in addition to Sectors 31-33 of the NAICS Code: establishments that are 

both primarily engaged in providing point-to-point communication services, and included in Subsector 

513 of the NAICS Code [formerly SIC Code 48]; establishments that are both primarily engaged in 

providing insurance reporting and research services, insurance advisory services, insurance 

educational services, insurance information bureaus, medical insurance claims processing, pension and 

retirement plan consulting, and policyholder's consulting services, and included in NAICS Codes 
524298 and 524292 [formerly SIC Code 6411]; establishments that are both primarily engaged in 

providing automated clearinghouses, check clearinghouse associations, and included in NAICS Code 

522320 [formerly SIC Code 6099]; establishments that are both primarily engaged in providing 

investment advice and investment research, exchange clearinghouses, financial reporting, and 

quotation services, and included in NAICS Codes 523930 and 523999 [formerly SIC Code 6282 or 

6289]; establishments that are both primarily engaged in providing title abstract services, and included 

in NAICS Code 541191 [formerly SIC Code 654]; establishments that are both primarily engaged in 

providing credit reporting services, and included in NAICS Code 561450 [formerly SIC Code 7323]; 

establishments that are both primarily engaged in providing direct mail services, and included in 

NAICS Code 541860 [formerly SIC Code 7331]; establishments that are both primarily engaged in 

providing computer programming services, and included in NAICS Code 541511 [formerly SIC Code 

industry group 7371]; establishments that are both primarily engaged in providing prepackaged 
software, and included in NAICS Code 511210 [formerly SIC Code industry group 7372]; 

establishments that are both primarily engaged in providing computer systems design, and included in 

NAICS Code 541512 [formerly SIC Code industry group 7373]; establishments that are both primarily 

engaged in providing computer processing and data processing services, and included in NAICS Code 

514210 [formerly SIC Code industry group 7374]; establishments that are both primarily engaged in 

providing information retrieval services, and included in NAICS Code 514191 [formerly SIC Code 

industry group 7375]; establishments that are both primarily engaged in providing computer facilities 

management services, and included in NAICS Code 541513 [formerly SIC Code industry group 

7376]; establishments that are both primarily engaged in providing data base development or data 

processing, and included in NAICS Code 541519 [formerly SIC Code industry group 7379]; 

establishments that are both primarily engaged in providing telemarketing services, and included in 
NAICS Code 561422 [formerly SIC Code industry group 7389]; establishments that are both primarily 

engaged in providing check validation services, and included in NAICS Code 522320 [formerly SIC 

Code 7389]; establishments that are both primarily engaged in providing motion picture production, 

and included in NAICS Codes 512110 and 512191 [formerly SIC Code 781]; establishments that are 

both primarily engaged in providing accounting, auditing, and bookkeeping services, and included in 

NAICS Code 5412 [formerly SIC Code 8721]; establishments that are both primarily engaged in 

providing research, testing, and development services, and included in NAICS Codes 541710, 541720, 

541910, 541940, and 541380 [formerly SIC Code 873]; establishments that are both primarily 

engaged in providing economic consulting, educational consulting, test development and evaluation 

services, and testing services, and included in NAICS Codes 611710 and 541690 [formerly SIC Code 

8748]. Notwithstanding any provision of these regulations to the contrary, for tax credits generated by 
jobs created during taxable years beginning prior to December 31, 2000, a taxpayer may qualify under 

the definition of Processing pursuant to paragraph 6(b)3 of Rule 110-9-1-.01 that was in effect prior to 

January 1, 1997. Such a taxpayer may continue to qualify under the prior definition of Processing for 

additional new jobs created during years two through six, even if these years fall after December 31, 

2000, but no year one may be triggered under the prior definition of Processing after December 31, 

2000.  (6)(b)4. Telecommunications means those establishments classified in NAICS Code 5133 

[formerly SIC Codes 4812, 4813 and 4822].  (6)(b)5. Research and development means those 

establishments classified in NAICS Codes 541710, 541720, 541910, 541940, and 541380 [formerly 

SIC Codes that belonged to Industry Group 873].  (6)(b)6. Tourism means only the following 

establishments: establishments that are both primarily engaged in providing lodging for the public, and 

included in NAICS Code 7211 [formerly SIC Code industry group No. 7011]; provided that 

establishments offering lodging for more than 30 consecutive days to the same customer shall not 
qualify for a tax credit under this provision; establishments that are both primarily engaged in 

providing overnight or short term sites for recreational vehicles, trailers, campers or tents, and 

included in NAICS Code 721211 [formerly SIC Code industry group No. 7033]; provided that 



establishments primarily engaged in the operation of residential trailer parks or primarily engaged in 

providing accommodations for more than 30 consecutive days to the same customer shall not qualify 

for a tax credit under this provision; establishments that are both primarily engaged in the operation of 

convention centers, and included in NAICS Code 711310 [formerly SIC Code industry group No. 

6512]; establishments that are both primarily engaged in the operation of sports stadiums or arenas, 

and included in NAICS Code 711310 [formerly SIC Code industry group No. 7941]; establishments 

that are both primarily engaged in the operation of sporting or recreational camps, and included in 
NAICS Code 721214 [formerly SIC Code industry group No. 7032]; provided that establishments 

primarily engaged in the operation of summer camps shall not qualify for a tax credit under this 

provision; establishments that are both primarily engaged in the operation of golf courses open to the 

general public on a contract or fee basis, which are associated with a resort development, and included 

in NAICS Code 713910 [formerly SIC Code industry group No. 7992]; provided that establishments 

primarily engaged in the operation of golf courses associated with housing developments shall not 

qualify for a tax credit under this provision; establishments that are both primarily engaged in the 

operation of sports complexes open to the general public on a contract or fee basis, and included in 

NAICS Code 711310 [formerly SIC Code industry group No. 6512]; establishments that are both 

primarily engaged in the operation of professional or semi-professional sport clubs, and included in 

NAICS Code 711211 [formerly SIC Code industry group No. 7941]; provided that for the purposes of 

this provision professional and semi-professional sport clubs include only those clubs which 
compensate athletes for their services as players and such term does not include amateur sport clubs, 

amateur sport leagues, or amateur sport associations; establishments that are both primarily engaged in 

the operation of racing facilities, including drag-strips, motorcycle race tracks, auto or stock car race 

tracks or speedways, and included in NAICS Code 711212 [formerly SIC Code industry group No. 

7948]; establishments that are both primarily engaged in the operation of amusement centers, 

amusement parks, theme parks, or amusement piers, and included in NAICS Code 713110 [formerly 

SIC Code industry group No. 7996]; establishments that are both primarily engaged in the operation of 

permanent non-migrating carnivals or fairs, and included in NAICS Code 711310 [formerly SIC Code 

industry group No. 7999]; establishments that are both primarily engaged in the operation of tours 

within the State of Georgia, and included in NAICS Code 561520 [formerly SIC Code industry group 

No. 4725]; establishments that are both primarily engaged in the operation of airplanes, helicopters, 
buses, vans or boats for excursion or sightseeing purposes within the State of Georgia, and included in 

NAICS Code Subsector 487 [formerly SIC Code industry group Nos. 4522, 4119, or 4489]; 

establishments that are both primarily engaged in the operation of hunting preserves, trapping 

preserves, or fishing preserves or lakes which are open to the general public on a contract or fee basis, 

and included in NAICS Code 114210 [formerly SIC Code industry group Nos. 0921 or 0971]; 

establishments that are both primarily engaged in the operation of museums, planetaria, art galleries, 

arboreta or botanical gardens, or aquariums or zoological gardens, and included in NAICS Codes 

712110, 712120, 712130, and 712190 [formerly SIC Code industry group Nos. 8412 or 8422]; 

provided that establishments which derive 50% or more of their gross revenue from the sale of goods 

or merchandise shall not qualify for a tax credit under this provision; establishments that are both 

primarily engaged in the operation of boat rentals, boat party fishing services, rowboat or canoe 
rentals, horse shows, natural wonder attractions, picnic grounds, river-rafting services, scenic railroads 

for amusement, aerial tramways, rodeos, water-slides or wave pools, and included in NAICS Codes 

487990, 487110, 487210, and 713990 [formerly SIC Code industry group No. 7999].   (6)(c) 

Establishmentðmeans an economic unit at a single physical location where business is conducted or 

where services or industrial operations are performed.   (6)(d) Benchmark Countyðmeans the 

county according to the most recent decennial census that ranks seventy-first from the bottom county 

on the following factors: highest unemployment rate; lowest per capita income; and highest percentage 

of residents whose income is below the poverty level. This county's scores will be the benchmark for 

determining census tracts that are potentially eligible for inclusion in less developed census tract areas. 

When counties are ranked each year by the commissioner of community affairs to determine their tier 

1, tier 2, tier 3, or tier 4 status, one county will be ranked as the seventy-first less developed county. 

This county will not necessarily be used as a benchmark for determining those census tracts eligible 
for inclusion in less developed census tract areas.   (6)(e) Full -Time Jobðmeans a job with no 

predetermined end date, with a regular work week of 35 hours or more for the entire normal year of 

local company operations, and with benefits provided to other regular employees of the local 



company, but does not mean a job classified for federal tax purposes as an independent contractor. 

Leased employees will, for the purposes of the Job Tax Credit Program, be considered employees of 

the company using the services of the leased employees. Leased employees and other employees must 

be counted toward new job totals for purposes of determining a business enterprise's job tax credit 

when such employees otherwise meet the definition of full-time job contained herein. Leased 

employees and other employees that do not meet the definition of full-time job contained herein may 

not be counted toward job totals. (Note that only the business enterprise using the services of leased 
employees may claim credit for such employees.)  (6)(f) Headquartersðmeans the central world or 

national administrative offices of a business enterprise that is primarily engaged in performing 

management and general administrative functions for such business enterprise. If a business has 

headquarters that provides services to business enterprises, such business must derive at least 51 

percent of its sales from the operations of its business enterprises in order for such business's 

headquarters to be potentially eligible for tax credits under these regulations.  (6)(g)  

Maintained Jobðmeans any new job continued for all or part of the consecutive five-year period 

after its creation, but does not include any period during the tax year, or calendar year for business 

enterprises that make the election authorized by paragraph 110-9-1-.03(12)(a), in which it was created. 

(6)(h) New Jobðmeans any full-time job created by an employer in Georgia at the time a new 

establishment or an expansion of an existing establishment is initially staffed, but does not include any 

transferred job or replacement job. Part-time jobs that become full-time positions shall be considered 
new full-time jobs for the purposes of the Job Tax Credit Program. Part-time jobs may not be added 

together to establish full-time job equivalents for the purposes of the Job Tax Credit Program. When a 

business purchases or leases existing assets (whether through lease, asset sale, stock sale, or other 

transaction) located at the site where new jobs are going to be claimed for the purposes of the Job Tax 

Credit Program, the assets must have been out of service for six months or longer unless otherwise 

approved by the commissioner of community affairs. Exceptions to this rule include the following 

situations: (6)(h)1. When a business purchases or leases existing assets and uses those assets for a 

substantially different process than their immediate prior use, the rule does not apply and no approval 

is required from the commissioner of community affairs; (6)(h)2. When a seasonal business purchases 

or leases existing assets, the assets must have been out of service for one year or longer unless 

otherwise approved by the commissioner of community affairs; and (6)(h)3. Any time a business is 
uncertain whether or not new jobs have been created based on this paragraph, the business must seek a 

ruling from the commissioner of community affairs before claiming any credits. (6)(i) Prior 

Year/Base Yearðmeans the tax year, or calendar year for business enterprises that make the election 

authorized by paragraph 110-9-1-.03(12)(a), immediately prior to Year One. (6)(j) Replacement 

Jobðmeans a job created by an employer in Georgia that takes the place of a job that was interrupted 

due to a manmade or natural disaster. Neither the length of the interruption nor the location of the 

replacement job will favorably affect eligibility for the Job Tax Credit Program.  (6)(k) To 

Generate/Trigger Creditsðmeans to meet all requirements in law and regulation for the tax credits 

allowed under Article 2 of Chapter 7 of Title 48 of the Official Code of Georgia Annotated except for 

maintenance of jobs in all or part of the subsequent five years after their creation. Credits are not 

affected by a county's or census tract area's status once credits have been generated.  (6)(l)  
Transferred Jobðmeans a job that is relocated by a business or related businesses from one Georgia 

establishment to another, or a job that is created by a business or related business that is substantially 

the same as a previously existing job of such business or related business at a location in Georgia that 

has ceased operations for 6 months or less. Because the Job Tax Credit is calculated by taxpayer, by 

county, jobs that are relocated from one establishment to another within the same county by the same 

taxpayer are not considered transferred jobs. If the duties of a transferred job are substantially different 

from those at the former location, the business may request in writing that the commissioner of 

community affairs determine whether or not the job is a new job for the purposes of the Job Tax Credit 

Program. Only after the commissioner of community affairs has determined that the job is a new job 

may any credits be earned. Similarly, new jobs that are transferred during years two through six from 

their original location to another county or less developed census tract area may not earn credits after 

their transfer unless otherwise approved by the commissioner of community affairs. (1)(m)  
Year Oneðmeans the tax year, or calendar year for business enterprises that make the election 

authorized by paragraph 110-9-1-.03(12)(a), in which sufficient new jobs are created that, meeting the 

requirements of these regulations, entitle a business enterprise to tax credits in years two through six 



after the creation of the new jobs.  (1)(n) Years Two Through Sixðmeans the consecutive five-year 

period following year one in which job tax credits may be allowed for new jobs created in year one 

and in which additional new jobs may be created that may also qualify for job tax credits. (1)(o) 

Auxiliary Establishmentðmeans an establishment primarily engaged in performing management or 

support services for other establishments of the same business. Auxiliary establishments will be 

included in the definition of business enterprise only when they are primarily engaged in providing the 

products or services provided by otherwise eligible business enterprises. (1)(p) Leased Employeeð
means an employee of an employee leasing company, as defined by the Official Code of Georgia 

Annotated Section 34-8-32 paragraph (a). (1)(q) Wagesðmeans total dollars paid (including bonuses, 

incentive pay, deductions from gross pay, etc.) to all employees (both hourly and salaried) during the 

year. Wages does not mean contributions made by employers on behalf of employees to health 

insurance, retirement, or other benefit programs. This definition is consistent with and patterned after 

the definition of average weekly wages contained in the most recent annual Georgia Employment and 

Wages Averages Report. 

 

110-9-1-.02 Designation of Tier Status of Georgia Counties/Designation of Less Developed 

Census Tract Areas--(1) Timetable and Effective Dates for Designation of Tier Status of Georgia 

Counties/Designation of Less Developed Census Tract Areas. Not later than December 31 of each 

year, using the most current data available from the Department of Labor, the United States 
Department of Commerce, the United States Census Bureau, and others, the commissioner of 

community affairs shall rank and designate all 159 counties in Georgia as less developed areas. And 

no later than December 31 of each year, using the most current data available from the most recent 

decennial census, the commissioner of community affairs shall rank and designate certain less 

developed census tract areas. (1)(a) For the purpose of determining the number of new jobs created, 

business enterprises shall use their first tax year, or calendar year for business enterprises that make 

the election authorized by paragraph 110-9-1-.03(12)(a), that begins on or following the beginning of 

the calendar year in which a census tract is designated as less developed or in which a county is 

designated as a tier 1, tier 2, tier 3, or tier 4 county, unless otherwise approved by the commissioner of 

community affairs. (2) Ranking and Designation of Tier Status of Georgia Counties. A 

combination of the following factors will be used in ranking counties: highest unemployment rate for 
the most recent 36 month period; lowest per capita income for the most recent 36 month period; and 

highest percentage of residents whose incomes are below the poverty level according to the most 

recent data available.  (2)(a) Counties ranked and designated as the first through seventy-first least 

developed counties shall be classified as tier 1, counties ranked and designated as the seventysecond 

through one hundred sixth least developed counties shall be classified as tier 2, counties ranked and 

designated as the one hundred seventh through one hundred forty-first least developed counties shall 

be classified as tier 3, and counties ranked and designated as the one hundred forty-second through 

one hundred fifty-ninth least developed counties shall be classified as tier 4. (2)(b) The factors used in 

ranking counties will be weighted in the following manner: all factors will be given equal weight. 

(2)(c) In the case of a tie that would place tied counties in two different categories (tier 1, tier 2, tier 3, 

or tier 4), the tie will be broken in the following manner: the county with the highest average 
unemployment rate will be in the lower category (e.g., tier 1 if the split is between tier 1 and tier 2). If 

the counties are tied on highest average unemployment rate, the county with the lowest average per 

capita income will be in the lower category. If the counties are tied on both highest average 

unemployment rate and lowest average per capita income, the county with highest percentage of 

poverty will be in the lower category. If the counties are tied on all three categories, the board of 

community affairs shall determine which county falls into each category.  (3) Ranking and 

Designation of Ten or More Contiguous Census Tracts as Less Developed Areas. Using data from 

the most recent decennial census, a combination of the following factors will be used in ranking 

counties in order to help determine the less developed census tract areas: highest unemployment; 

lowest per capita income; and highest percentage of residents whose income is below the poverty 

level. The county that ranks seventy-first from the bottom on these factors will be the benchmark 

county used to determine which census tracts are potentially eligible for inclusion in a less developed 
census tract area.   (3)(a) All census tracts in the state and the benchmark county will be ranked using 

the following factors: highest unemployment; lowest per capita income; and highest percentage of 

residents whose income is below the poverty level. Data used to rank the tracts and the benchmark 



county will be from the most recent decennial census. All census tracts that are equal or lower in rank 

than the benchmark county and are in an MSA will be eligible for inclusion in a less developed census 

tract area if they can be grouped as part of 10 or more contiguous census tracts that are also eligible 

for inclusion in a less developed census tract area.  (3)(b) Groupings of 10 or more eligible census 

tracts will be determined according to the following rules: (3)(b)1. all eligible census tracts will be 

grouped into less developed census tract areas that are as large as possible but never in groupings of 

less than 10; (3)(b)2. groupings may cross county boundaries; and (3)(b)3. all census tracts in a 
grouping must be contiguous.  (3)(c) All factors used in ranking census tracts and counties for the 

purpose of determining less developed census tract areas will be given equal weight.  (4)  

Redesignation of Tier Status of Georgia Counties/Designation of Less Developed Census Tract 

Areas Based on a Period of Economic Distress. Any tier 3 county which undergoes a sudden and 

severe period of economic distress caused by the closing of one or more business enterprises located 

in such county may be eligible for tier 2 designation. Also, any tier 2 county which undergoes a 

sudden and severe period of economic distress caused by the closing of one or more business 

enterprises located in such county may be eligible for tier 1 designation. In addition, any area 

comprised of ten or more contiguous census tracts which undergoes a sudden and severe period of 

economic distress caused by the closing of one or more business enterprises located in such area may 

be eligible for designation as a less developed census tract area; or any area comprised of one or more 

contiguous census tracts which, in the opinion of the commissioner of community affairs, is or will be 
adversely impacted by the loss of one or more jobs, businesses, or residences as a result of an airport 

expansion, including noise buy-outs, or the closing of a business enterprise which, in the opinion of 

the commissioner of community affairs, results or will result in a sudden and severe period of 

economic distress. (4)(a) In order to receive consideration for designation as a tier 2 or tier 1 county 

based on a sudden and severe period of economic distress caused by the closing of one or more 

business enterprises, a county must request designation from the commissioner of community affairs 

and must show actual job losses that exceed the following threshold criteria: (4)(a)1. If the 

unemployment rate of the county has exceeded the state's average unemployment rate for the previous 

3 months, the dislocation must amount to at least 2 percent of the employed population. (4)(a)2.  

If the unemployment rate of the county was equal to or less than the state's average unemployment rate 

for any of the previous 3 months, the dislocation must amount to at least 4 percent of the employed 
population.  (4)(a)3. In addition, fifty (50) percent of the job loss threshold must result from the action 

of a single employer, or eighty (80) percent of the job loss threshold must occur in a single industry 

classification (i.e., three digit NAICS Code). (4)(b) Counties/census tract areas designated as tier 2 or 

tier 1 counties or as less developed census tract areas under the provisions of this paragraph will 

remain designated for one year. After one year, such counties/census tract areas may ask the 

commissioner of community affairs to be redesignated for additional years if documentation is 

provided that demonstrates a continuing period of economic distress.  (4)(c) No designation pursuant 

to this paragraph shall displace or remove any other county/census tract area designated as a tier2 or 

tier 1 county or as a less developed census tract area pursuant to paragraphs (2) or (3) of rule 110-9-1-

.02.  (4)(d) In order to receive consideration for designation as a less developed census tract area based 

on the closing of one or more business enterprises, an area must request designation from the 
commissioner of community affairs and must provide documentation sufficient to support that major 

job losses have occurred or will occur. Any portion of such one or more contiguous census tracts may 

be currently designated as part of an existing less developed census tract area. In addition, such one or 

more contiguous census tracts must meet the criteria in paragraph (3)(b)2 and (3)(b)3 of rule 110-9-1-

.02. Notwithstanding any provision of this subparagraph to the contrary, any area comprised of one or 

more contiguous census tracts which is or will be adversely impacted by the loss of one or more jobs, 

businesses, or residences as a result of an airport expansion, including noise buy-outs, may be 

designated as a less developed census tract area.  (4)(e) At any time a request for designation based on 

a sudden and severe period of economic distress is sought that meets the criteria established in law and 

regulation, the commissioner will bring his recommendation to the board of community affairs for 

final determination. (5) Procedures to Ensure Business Enterprises Can Claim Credits in Future 

Years. For business enterprises which plan a significant expansion in their labor forces, the following 
procedures ensure that they can claim credits in future years without regard to whether or not a 

particular county/census tract area is reclassified in a different tier or removed from the list of less 

developed areas: Business enterprises which plan a significant expansion in their labor forces in a 



currently designated tier 1, tier 2, or tier 3 county/less developed census tract area may file a notice of 

intent with the commissioner of community affairs stating the county/census tract area in which the 

business enterprise is planning to locate or expand, the number of new jobs planned, and the dates for 

the planned expansion. The notice of intent may only be filed for locations or expansions that are 

planned within 3 years of the date of the notice of intent, except when evidence satisfactory to the 

commissioner of community affairs is submitted that demonstrates a high probability that significant 

job creation will result within the time-frame submitted in the notice of intent. The notice of intent, 
once received and accepted by the commissioner of community affairs, will allow the business 

enterprise job tax credits based on the tier status of the county or the status of the census tract at the 

time of acceptance of the notice of intent if the planned location or expansion takes place within the 

time-frame submitted in the notice of intent and if all other program requirements are satisfied as 

specified in these regulations and in the Official Code of Georgia Annotated Section 48-7-40, 48-7-

40.1, 48-7-40.23, and 36-62-5.1. No credits for new jobs may be generated outside the time-frame of a 

notice of intent unless otherwise provided for in Part 3 of these regulations. Credits for maintained 

jobs may still be taken even after a notice of intent has lapsed. If the tier status of a county changes 

from tier 2 to tier 1 or from tier 3 to tier 2 during the time-frame of a notice of intent, a business 

enterprise may elect to take tax credits based on the lower tier for new jobs created during the years 

the county is in the lower tier. (5)(a) Notices of intent may be updated or amended by any business 

enterprise not more often than once a year. (5)(b) For less developed census tract areas, notices of 
intent or amendments and updates thereto may only be submitted to the commissioner of community 

affairs during calendar years in which the areas are designated as less developed. When a business 

enterprise submits a notice of intent to the commissioner of community affairs, the applicable tier 

status for claiming credits for future years will be the tier status of the county during the calendar year 

prior to the calendar year of the annual year-end notice of intent deadline. (5)(c) Business enterprises 

planning the creation of new jobs in tier 4 counties may file notices of intent, but no benefit is derived 

from such filing unless otherwise stated in law or regulation. (5)(d) Businesses planning the creation 

of new jobs in the first through the fortieth least developed counties may also file notices of intent 

with the commissioner of community affairs. The notices of intent, once received and accepted by the 

commissioner of community affairs, will allow businesses job tax credits as described in 110-9-1-

.02(5), even if such businesses are not business enterprises as defined in these regulations. The three-
year limitation on notices of intent also applies to businesses planning jobs in the first through the 

fortieth least developed counties. Credits for maintained jobs may still be taken even after a notice of 

intent has lapsed. (5)(e) The notice of intent procedures described in these regulations are intended to 

protect companies, for the limited period of 3 years, from the results of the re-ranking of counties and 

census tracts. These procedures, however, do not protect companies from changes in law unless 

otherwise specified in law. Protection provided by notices of intent include the following potential 

changes in benefits resulting from re-ranking: changes in credit amount, changes in job threshold, 

changes in above average wage requirements, changes in limitations in the amount of tax liability that 

may be offset, and changes in ability to apply credits against payroll withholding. (5)(f)  

The commissioner of community affairs will accept notices of intent during the period between 

February 1st of each year and January 31st of the following year. The deadline for acceptance is 
January 31st of each year. Notices of intent will apply to the three years beginning with the year of the 

year-end deadline for which the notices are filed. 

 

110-9-1-.03 Job Tax Credit. Amended--(1)Eligibility for Job Tax Credit for New Jobs Created in 

Year One. Provided that all the provisions of these regulations are met, business enterprises in 

counties currently designated by the commissioner of community affairs as tier 1 counties or less 

developed census tract areas shall be allowed a job tax credit for taxes imposed under Article 2 of 

Chapter 7 of Title 48 equal to $3,500.00 annually, business enterprises in counties currently 

designated by the commissioner of community affairs as tier 2 counties shall be allowed a job tax 

credit for taxes imposed under Article 2 of Chapter 7 of Title 48 equal to $2,500.00 annually, business 

enterprises in counties designated by the commissioner of community affairs as tier 3 counties shall be 

allowed a job tax credit for taxes imposed under Article 2 of Chapter 7 of Title 48 equal to $1,250 
annually, business enterprises in counties currently designated by the commissioner of community 

affairs as tier 4 counties shall be allowed a job tax credit for taxes imposed under Article 2 of Chapter 

7 of Title 48 equal to $750.00 annually for each new job created for five (5) years beginning with 



years two through six after the creation of the job. (1)(a) A business enterprise will receive job tax 

credits in year two for full-time jobs created in year one and maintained in year two. Similarly, a 

business enterprise will receive job tax credits in year three for full-time jobs created in year one and 

maintained in year three. This method of calculating job tax credits also applies in years four through 

six. The number of jobs maintained during years two through six will be calculated in the same 

manner as described in 110-9-1-.03(1)(c), i.e., using a comparison of average monthly employment 

from taxable year to taxable year. (1)(b) Only those business enterprises that increase employment by 
five or more in a tier 1 county or in a less developed census tract area shall be eligible for the credit. 

Only those business enterprises that increase employment by 10 or more in a tier 2 county shall be 

eligible for the credit. Only those business enterprises that increase employment by 15 or more in a 

tier 3 county shall be eligible for the credit. Only those business enterprises that increase employment 

by 25 or more in a tier 4 county shall be eligible for the credit. The credit shall not be allowed during a 

year if the net employment increase falls below the number required in such tier. Any credit received 

for years prior to the year in which the net employment increase falls below the number required in 

such tier shall not be affected.  (1)(c) The number of new jobs increase shall be determined by 

comparing the monthly average number of full-time employees subject to Georgia income tax 

withholding for the taxable year with the corresponding number of the prior taxable year. The monthly 

average number of full-time employees in a taxable year shall be determined by the following method: 

(1)(c)1. for each month of the taxable year, count the total number of full-time employees of the 
business enterprise that are subject to Georgia income tax withholding as of the last payroll period of 

the month or as of the payroll period during each month used for the purpose of reports to the Georgia 

Department of Labor; (1)(c)2. add the monthly totals of full-time employees; and (1)(c)3. divide the 

result by the number of months the business enterprise was in operation during the taxable year. 

Transferred jobs and replacement jobs may not be included in the monthly totals.  (1)(d) For business 

enterprises that make the election authorized by paragraph 110-9-1-.03(12)(a), the number of new jobs 

increase shall be determined by comparing the monthly average number of full -time employees 

subject to Georgia income tax withholding for the calendar year with the corresponding number of the 

prior calendar year. The monthly average number of full-time employees in a calendar year shall be 

determined by the following method: (1)(d)1. for each month of the calendar year, count the total 

number of full-time employees of the business enterprise that are subject to Georgia income tax 
withholding as of the last payroll period of the month or as of the payroll period during each month 

used for the purpose of reports to the Georgia Department of Labor; (1)(d)2. add the monthly totals of 

full -time employees; and (1)(d)3. divide the result by the number of months the business enterprise 

was in operation during the calendar year. Transferred jobs and replacement jobs may not be included 

in the monthly totals.  (1)(e) Job tax credits for jobs created in year one and maintained during a 

portion of or all of the following five years will not be affected even if the county/census tract area, 

during years two through six, is no longer designated as less developed or is reclassified.  (2) 

Eligibility for Job Tax Credit for Additional New Jobs (Jobs Created During Years Two 

Through Six). Tax credits for five years for the taxes imposed under Article 2 of Chapter 7 of Title 48 

shall be awarded for additional new jobs created by business enterprises qualified under subsection (b) 

or (c) of Code Sections 48-7-40 and 48-7-40.1. Additional credits are allowed for additional new jobs 
if the business enterprise already qualifies for the job tax credit based on new job increases in year one 

and if the county/census tract area is in a currently designated less developed area. Additional credits 

are also allowed for additional new jobs if the business enterprise already qualifies for the job tax 

credit based on new job increases in year one and the additional new jobs are created within the time-

frame of a current and accepted notice of intent. Additional new jobs shall mean those new jobs 

created in year two that increase an employer's monthly average of full-time employees above the 

number of monthly average of full-time employees in year one; and those new jobs created in year 

three that increase an employer's monthly average of full-time employees above the highest number of 

monthly average of full-time employees achieved by a business enterprise in previous years beginning 

with year one, etc. Additional new jobs may only be created in years two through six, including all 

subsequent years two through six initiated by a qualifying increase of new jobs. (2)(a) The number of 

additional new jobs shall be determined by comparing the monthly average number of full-time 
employees subject to Georgia income tax withholding for the taxable year with the corresponding 

number of the prior taxable year. The monthly average number of full-time employees in a taxable 

year shall be determined by the following method: (2)(a)1. for each month of the taxable year, count 



the total number of full-time employees of the business enterprise that are subject to Georgia income 

tax withholding as of the last payroll period of the month or as of the payroll period during each month 

used for the purpose of reports to the Georgia Department of Labor; (2)(a)2. add the monthly totals of 

full -time employees; and  (2)(a)3. divide the result by the number of months the business enterprise 

was in operation during the taxable year. Transferred jobs and replacement jobs may not be included 

in the monthly totals.   (2)(b) For business enterprises that make the election authorized by paragraph 

110-9-1-.03(12)(a), the number of additional new jobs shall be determined by comparing the monthly 
average number of full-time employees subject to Georgia income tax withholding for the calendar 

year with the corresponding number of the prior calendar year. The monthly average number of full-

time employees in a calendar year shall be determined by the following method: (2)(b)1. for each 

month of the calendar year, count the total number of full-time employees of the business enterprise 

that are subject to Georgia income tax withholding as of the last payroll period of the month or as of 

the payroll period during each month used for the purpose of reports to the Georgia Department of 

Labor; (2)(b)2. add the monthly totals of full-time employees; and (2)(b)3. divide the result by the 

number of months the business enterprise was in operation during the calendar year. Transferred jobs 

and replacement jobs may not be included in the monthly totals.  (2)(c) A business enterprise will 

receive job tax credits in year three for additional new jobs created in year two and maintained in year 

three. Similarly, a business enterprise will receive job tax credits in year four for additional new jobs 

created in year two and maintained in year four. This method of calculating job tax credits also applies 
to the remaining three years that an enterprise may receive tax credits for additional jobs created in 

year two. This same process applies to additional new jobs created in years three through six. The 

number of additional jobs maintained during years two through six after their creation will be 

calculated in the same manner as described in 110-9-1-.03(2)(a), i.e., using a comparison of average 

monthly employment from taxable year to taxable year.  (2)(d) Job tax credits for additional jobs 

created in years two through six and maintained during a portion of or all of the following five years 

will not be affected even if the county/census tract area, at some point during years two through six, is 

reclassified to another tier or is no longer designated as less developed.  (2)(e) Additional job tax 

credit amounts shall be based on the county's current tier status or on the current accepted notice of 

intent. In addition, job tax credits for additional jobs shall only be allowed if the business enterprise 

has met, in Year 1, the net employment increase required by the county's current tier status. If, 
however, a company has filed a notice of intent that has been accepted by the commissioner of 

community affairs and if additional jobs are created within the time-frame of the notice of intent, 

credits for additional jobs will be allowed if the business enterprise has met, in Year 1, the net 

employment increase required by the county's tier status temporarily preserved by the notice of intent 

filed with the Georgia Department of Community Affairs. (3) Additional Job Tax Credit Program 

Requirements for All New and Additional Jobs Starting with Taxable Years Beginning on or After 

January 1, 2001. These provisions apply to tier 1, tier 2, tier 3, and tier 4 counties as well as to less 

developed census tract areas.  (3)(a) To qualify for any job tax credits, business enterprises must make 

health insurance coverage available to all employees filling the new or additional new full-time jobs; 

provided, however, that nothing in these regulations shall be construed to require business enterprises 

to pay for all or any part of health insurance coverage for such employees in order to claim job tax 
credits if such business enterprises do not pay for all or any part of health insurance coverage for other 

employees. (3)(a)1. This provision requires that health insurance is made available to all new or 

additional employees in order for business enterprises to qualify for job tax credits. Business 

enterprises do not have to pay for such insurance unless they are paying for all or part of the cost of 

such insurance for existing employees. That is, new and additional employees must receive the same 

health insurance benefit as existing employees, and, at a minimum, must have health insurance 

coverage made available to them.  (3)(a)2. In order for a business enterprise to demonstrate 

compliance with this provision, an officer of the company must execute the appropriate certification as 

prescribed by DCA. Upon audit, business enterprises must document the availability of health 

insurance coverage with insurance plan documents and other relevant information.  (3)(b) For tier 1, 2, 

3, and 4 counties and for less developed census tract areas, the average wage of the new jobs created 

must be above the average wage of the county that has the lowest average wage of any county in the 
state as reported in the most recently available annual issue of the Georgia Employment and Wages 

Averages Report of the Department of Labor. (3)(b)1. The average wage of the county means the 

average wage as reported in the most recently available annual issue of the Georgia Employment and 



Wages Averages Report of the Georgia Department of Labor, which is the issue that is available as of 

the last day of the tax year in which the jobs are created. (3)(b)2. Determination of the average wage 

of the new and additional jobs is as follows: In order for business enterprises to demonstrate 

compliance with this provision, an officer of the company must execute the appropriate certification as 

prescribed by DCA. Upon audit, business enterprises must document that average wage standards as 

described herein have been met. (4) Initiation of Subsequent Periods of Eligibility for Job Tax 

Credits Based on Required Net Employment Increases for Counties and Less Developed Census 
Tract Areas. A subsequent year one and years two through six are created when a business enterprise 

creates the required threshold number of new jobs or more above its previous high employment (based 

on monthly average of full-time employees for each year) beginning with employment during the 

business enterprise's first year of eligibility for the job tax credit (initial year one). (a) Subsequent 

periods of eligibility are subject to all the provisions of these regulations and Official Code of Georgia 

Annotated Sections 48-7-40, 48-7-40.1, 48-7-40.23, and 36-62-5.1. (4)(b) Job tax credits generated 

under previous periods of eligibility will not be affected as long as the new jobs are maintained. But 

no new job tax credits may be generated under previous periods of eligibility after a subsequent period 

of eligibility has begun. (4)(c) If a business enterprise creates the required number of new jobs to 

establish a subsequent period of eligibility but does not meet other requirements in law or regulation 

pertaining to health insurance and above average wages, no subsequent period of eligibility is 

established. In addition, such new jobs may not be counted as additional jobs under a previous period 
of eligibility. (5) Computation of Job Tax Credit for Business Enterprises Based On Employment 

and Average Wages By County/Census Tract Area. For all business enterprises, the computations 

for employment increases and average wages for the job tax credit will be based on total qualified 

employment and wages dedicated to manufacturing, warehousing and distribution, processing, 

telecommunications, research and development, or tourism separately for each taxpayer in each 

individual county/census tract area.  (5)(a) When a single physical location includes both business 

enterprises and other activities, only employment directly associated with the business enterprises may 

be counted toward the number of new full-time jobs needed to generate credits, unless the single 

physical location is primarily engaged in eligible activities as defined by these regulations. (6) 

Computation of Job Tax Credit for Business Enterprises Based On 12 Month Periods Only. 

Business enterprises must compute increases and decreases in full-time jobs on the basis of 12-month 
periods only, even when business enterprises have taxable years that are not equal to 12 months. (7)  

Carryforward of Job Tax Credit and Limitation on Amount of Tax Credi t In Any One Taxable 

Year. Any credit claimed under Code Section 48-7-40, 48-7-40.1, 48-7-40.23, or 36-62-5.1 but not 

used in any taxable year may be carried forward for ten years from the close of the taxable year in 

which the qualified jobs were established. In tiers 3 and 4 and in less developed census tract areas, the 

credit established by Code Sections 48-7-40, 48-7-40.1, and 36-62-5.1 taken in any one taxable year 

shall be limited to an amount not greater than 50 percent of the taxpayer's state income tax liability 

which is attributable to income derived from operations in this state for that taxable year. In tiers 1 and 

2, the credit allowed under Code Sections 48-7-40, 48-7-40.1, and 36-62-5.1 against taxes imposed 

under this article in any taxable year shall be limited to an amount not greater than 100 percent of the 

taxpayer's state income tax liability attributable to income derived from operations in this state for 
such taxable year, unless otherwise provided by law and regulation. (8) Use of Job Tax Credits 

Against Income Tax Withholding for Tier 1 Counties and Less Developed Census Tract Areas. 

Business enterprises in tier 1 counties and in less developed census tract areas shall be allowed job tax 

credits as allowed by law and regulation. When the amount of such credits exceed income tax liability 

credit limitations, the excess may be taken as a credit against quarterly or monthly payments under 

Code Section 48-7-103 but not to exceed in any one taxable year $3,500.00 for each new full-time 

employee job when aggregated with the credit applied against income tax liability. (8)(a) Note that 

DCA will not further regulate or administer this provision. Specific regulations and procedures will be 

developed by the Georgia Department of Revenue.  (9) The Sale, Merger, Acquisition, 

Reorganization, or Bankruptcy of any Business Enterprise Shall Not Create New Eligibility in 

any Succeeding Business Entity. The sale, merger, acquisition, reorganization, or bankruptcy of any 

business enterprise shall not create new eligibility in any succeeding business entity. Any unused job 
tax credit may be transferred by a business enterprise to any transferee of that business enterprise. 

New tax credits may be earned by any transferee of a business enterprise for new, full-time jobs 

created by the original business enterprise as long as those new, full-time jobs are maintained by the 



transferee of the business enterprise and as long as the transferee meets other applicable requirements 

in law and regulation.  (9)(a) When one business purchases another business enterprise and the 

requirements of paragraph (6)(h), Rule 110-9-1-.01, requiring assets to be idle for six months or longer 

have not been met, the succeeding enterprise may be eligible for tax credits for new jobs above the 

employment levels of the preceding business enterprise. The succeeding business enterprise must 

submit information to the commissioner of community affairs sufficient to establish a base level of 

employment before any credit may be allowed. Submission of this information will require that the 
preceding business enterprise be willing to supply the succeeding business enterprise or the 

commissioner of community affairs payroll or other information confirming the employment base of 

the preceding company.  (10)  Report Issued Annually by the State Revenue Commissioner. Each 

year, the state revenue commissioner will issue a report on the job tax credit. Included in the report 

will be information, by county/census tract area, by year, on the number of jobs created through the 

job tax credit and the amount of the tax credit used by all business enterprises. (11) Authority of the 

Commissioner of Community Affairs. The commissioner of community affairs shall determine 

which businesses are engaged in qualifying activities and whether or not qualifying net increases or 

decreases have occurred and may require reports, promulgate regulations, and hold hearings as needed 

for substantiation and qualification.  (12) Special Provisions.  (12)(a) Notwithstanding any provision 

to the contrary, business enterprises may apply to the commissioner of revenue to make a onetime 

election to calculate new full-time jobs on a calendar year rather than a taxable year basis for all jobs 
created during calendar year 2001. Such one-time election may be made by claiming job tax credits in 

connection with any 2002 state income tax return that is filed after April 27, 2001. Such election will 

not change the taxable year of the business enterprise. Business enterprises that make such an election 

are eligible to claim the credit beginning with the first taxable year to end following the end of year 

two.  (12)(b) Notwithstanding any provision of these regulations to the contrary, in all counties 

designated as tier 1 for any period of time prior to January 1, 1994, job tax credits shall be allowed as 

provided in these regulations, in addition to business enterprises, to any business of any nature for jobs 

created from January 1, 1993 through December 31, 1997. The counties affected by this provision are 

as follows: Appling, Atkinson, Bacon, Baker, Brantley, Burke, Calhoun, Clay, Clinch, Cook, Crisp, 

Decatur, Dodge, Dooly, Early, Elbert, Emanuel, Greene, Hancock, Jefferson, Jenkins, Long, Macon, 

Marion, McIntosh, Meriwether, Mitchell, Montgomery, Quitman, Randolph, Screven, Seminole, 
Stewart, Talbot, Taliaferro, Taylor, Telfair, Terrell, Toombs, Treutlen, Turner, Twiggs, Warren, 

Webster, Wheeler, and Worth. Also, beginning with taxable years that begin on or after January 1, 

1999, in counties recognized and designated as the first through fortieth least developed counties in 

the tier 1 designation, job tax credits shall be allowed as provided in these regulations, in addition to 

business enterprises, to any business of any nature. (12)(c) Tax credits generated during taxable years 

beginning prior to January 1, 2001 will not be affected by changes in these regulations. Such tax 

credits will be based on law and regulation in effect at the time the credits were generated.  (12)(d) For 

tax years beginning on or following January 1, 2001, tax credits, whether generated during year one or 

during any years two through six, will be based on provisions in these regulations with the following 

exception: business enterprises may make a one-time election, on a taxpayer by county basis, to utilize 

the Job Tax Credit Program on the basis of law and regulation applicable immediately prior to January 
1, 2001, if the business enterprises have begun a Year One prior to January 1, 2001, and the 

subsequent Years Two Through Six does not expire prior to January 1, 2001. This exception will 

expire at the end of such subsequent Years Two Through Six. Credits, job threshold requirements, 

number of tiers and less developed census tracts, and other requirements will be based on law and 

regulation applicable immediately prior to January 1, 2001, but tier status and census tract area 

designations will be based on the county and census tract rankings in the years when job creation 

occurs. If job creation thresholds for law and regulation applicable to periods beginning on or after 

January 1, 2001, are met or exceeded during the period of election made by business enterprises, these 

new jobs will be treated as additional jobs under law and regulation applicable immediately prior to 

January 1, 2001. Such new jobs will not be entitled to credits and other benefits under law and 

regulation applicable to periods beginning on or after January 1, 2001. Under this exception, credits 

will be earned for five years beginning after the year of job creation as otherwise provided in law and 
regulation applicable immediately prior to January 1, 2001. The commissioner of community affairs 

shall determine which business enterprises are entitled to this election and shall make final 

determinations regarding qualifying net increases, decreases, and credit amounts.  (12)(e) The amount 



of any tax credit will be based on the status of the county/less developed census tract area in the year 

in which qualifying new full-time jobs are created and not on the status of the county/less developed 

census tract area in subsequent years when qualifying jobs are being maintained.  (12)(f) When a less 

developed census tract area and a less developed county overlap, the following rules shall apply unless 

otherwise changed by the commissioner of community affairs based on a petition from a business 

enterprise: (12)(f)1. If a business enterprise locates in the area of overlap between a tier 1 county and a 

less developed census tract area, rules governing the tax credit shall be based on the portions of these 

regulations governing tier 1 counties; (12)(f)2. If a business enterprise locates or expands in the area of 

overlap between a tier 2 county, a tier 3 county or a tier 4 county and a less developed census tract 

area, the business enterprise may choose to claim the credit authorized by Code Section 48-7-40 or the 

credit authorized by Code Section 48-7-40.1 each applicable tax year, provided all requirements of the 

applicable Code Sections are met; and (12)(f)3. Under no circumstances shall tax credits based on less 

developed counties and less developed census tract areas be added.  (12)(g) Not less than 30 percent of 

qualifying jobs created and maintained by business enterprises in less developed census tract areas that 

claim the credit authorized by Code Section 48-7-40.1 must be held by a resident of the less developed 

census tract area for which the credit is sought or another such designated less developed census tract 

area or less developed tier 1 county. Business enterprises wishing to qualify for the tax credit under 

Code Section 48-7-40.1 must use DCA's methodology or a methodology approved by DCA for 

determining whether or not the 30 percent requirement in the Code Section is met. No such 
methodology will change the way in which new and additional full-time jobs are measured. (12)(h)  

In counties designated as the 54th through the 80th less developed counties for calendar year 1994, job 

tax credits equal to $1,000 annually for five years beginning with year two after the creation of the 

jobs shall be allowed for business enterprises that create between 10 and 24 new full-time jobs during 

their taxable year beginning on or after January 1, 1994 but prior to January 1, 1995. Such credits shall 

be allowed provided that those business enterprises meet all other requirements of these regulations. 

 (12)(i) A business enterprise located within the jurisdiction of a joint authority established by two or 

more contiguous counties will qualify for an additional $500.00 tax credit for each new full-employee 

position created. A business enterprise located within the jurisdiction of a joint authority, however, 

must create the number of new jobs required by the tier status of the county in which the business 

enterprise is located before any tax credits will be allowed. The $500.00 job tax credit authorized by 
this subparagraph shall be subject to all the conditions and limitations specified under these 

regulations. With respect to a joint authority created on or before March 31, 1995, and 

notwithstanding any provision of these regulations to the contrary, any taxpayer eligible for an 

additional $500.00 tax credit pursuant to this subparagraph shall have the option of electing to utilize 

for a given project the tax credit formerly authorized under Code Section 36-62-5.1 pertaining to 

taxable years beginning prior to January 1, 1995, in lieu of the tax credit otherwise available pursuant 

to this subparagraph. Such election shall be made for each committed project in writing on or before 

July 1, 1995, to the commissioner of community affairs. Such election shall not be effective unless 

approved in writing by the commissioner of community affairs. The election must be made using a 

notice of intent form provided by the Georgia Department of Community Affairs and must state the 

county/census tract area for which the project is planned, the number of new jobs planned, and the 
dates of the planned expansion. All properly executed notices of intent received by the Georgia 

Department of Community Affairs between January 1, 1994 and July 1, 1995 shall be accepted as an 

election of the tax credit formerly authorized under Code Section 36-62-5.1 pertaining to taxable years 

beginning prior to January 1, 1995. The election of the formerly authorized tax credit will be 

applicable to otherwise eligible projects for new full-time jobs created during taxable years, or 

calendar years for business enterprises that make the election authorized by paragraph 110-9-1-

.03(12)(a), beginning on or after January 1, 1995, January 1, 1996, January 1, 1997, and January 1, 

1998. The election will no longer be applicable for new full-time jobs created during taxable years, or 

calendar years for business enterprises that make the election authorized by paragraph 110-9-1-

.03(12)(a), that begin on or after January 1, 1999. Benefits of the election shall apply to both new jobs 

created in year one and to additional new jobs. Benefits of the election will be based on county tier 

rankings for the calendar year 1995. Benefits will include allowing the higher credit authorized by the 
election for years two through six after new job creation, even if all or a portion of years two through 

six begin on or following January 1, 1999. The benefits of the job tax credit authorized by the election 

provided for in this subparagraph shall be subject to all the conditions and limitations specified under 



these regulations. The Georgia Department of Community Affairs will not regulate the creation or 

operation of joint development authorities nor will the department define bona fide authorities for the 

purposes of the job tax credit program.  (12)(j) No taxpayer shall be authorized to claim on a tax return 

for a given project the credit provided for in these regulations if such taxpayer claims on such tax 

return any of the credits authorized under Code Sections 48-7-40.2, 48-7-40.3, or 48-7-40.4, unless 

otherwise specifically allowed under these Code Sections.  (12)(k) These regulations shall be 

applicable to all taxable years beginning on or after January 1, 2001 unless otherwise required by law. 

 

110-9-1-.03 Job Tax Credit. Amended -- (1) Eligibility for Job Tax Credit for New Jobs Created 

in Year One. Provided that all the provisions of these regulations are met, business enterprises in 

counties currently designated by the commissioner of community affairs as tier 1 counties or less 

developed census tract areas shall be allowed a job tax credit for taxes imposed under Article 2 of 

Chapter 7 of Title 48 equal to $3,500.00 annually, business enterprises in counties currently 

designated by the commissioner of community affairs as tier 2 counties shall be allowed a job tax 

credit for taxes imposed under Article 2 of Chapter 7 of Title 48 equal to $2,500.00 annually, business 

enterprises in counties designated by the commissioner of community affairs as tier 3 counties shall be 

allowed a job tax credit for taxes imposed under Article 2 of Chapter 7 of Title 48 equal to $1,250 

annually, business enterprises in counties currently designated by the commissioner of community 

affairs as tier 4 counties shall be allowed a job tax credit for taxes imposed under Article 2 of Chapter 
7 of Title 48 equal to $750.00 annually for each new job created for five (5) years beginning with 

years two through six after the creation of the job.  (1)(a) A business enterprise will receive job tax 

credits in year two for full-time jobs created in year one and maintained in year two. Similarly, a 

business enterprise will receive job tax credits in year three for full-time jobs created in year one and 

maintained in year three. This method of calculating job tax credits also applies in years four through 

six. The number of jobs maintained during years two through six will be calculated in the same 

manner as described in 110-9-1-.03(1)(c), i.e., using a comparison of average monthly employment 

from taxable year to taxable year. (1)(b) Only those business enterprises that increase employment by 

five or more in a tier 1 county or in a less developed census tract area shall be eligible for the credit. 

Only those business enterprises that increase employment by 10 or more in a tier 2 county shall be 

eligible for the credit. Only those business enterprises that increase employment by 15 or more in a 
tier 3 county shall be eligible for the credit. Only those business enterprises that increase employment 

by 25 or more in a tier 4 county shall be eligible for the credit. The credit shall not be allowed during a 

year if the net employment increase falls below the number required in such tier. Any credit received 

for years prior to the year in which the net employment increase falls below the number required in 

such tier shall not be affected.  (1)(c) The number of new jobs increase shall be determined by 

comparing the monthly average number of full-time employees subject to Georgia income tax 

withholding for the taxable year with the corresponding number of the prior taxable year. The monthly 

average number of full-time employees in a taxable year shall be determined by the following method: 

 (1)(c)1. for each month of the taxable year, count the total number of full-time employees of the 

business enterprise that are subject to Georgia income tax withholding as of the last payroll period of 

the month or as of the payroll period during each month used for the purpose of reports to the Georgia 
Department of Labor; (1)(c)2. add the monthly totals of full-time employees; and (1)(c)3. divide the 

result by the number of months the business enterprise was in operation during the taxable year. 

Transferred jobs and replacement jobs may not be included in the monthly totals.  (1)(d) For business 

enterprises that make the election authorized by paragraph 110-9-1-.03(12)(a), the number of new jobs 

increase shall be determined by comparing the monthly average number of full-time employees 

subject to Georgia income tax withholding for the calendar year with the corresponding number of the 

prior calendar year. The monthly average number of full-time employees in a calendar year shall be 

determined by the following method: (1)(d)1. for each month of the calendar year, count the total 

number of full-time employees of the business enterprise that are subject to Georgia income tax 

withholding as of the last payroll period of the month or as of the payroll period during each month 

used for the purpose of reports to the Georgia Department of Labor; (1)(d)2. add the monthly totals of 

full -time employees; and (1)(d)3. divide the result by the number of months the business enterprise 
was in operation during the calendar year. Transferred jobs and replacement jobs may not be included 

in the monthly totals.  (1)(e) Job tax credits for jobs created in year one and maintained during a 

portion of or all of the following five years will not be affected even if the county/census tract area, 



during years two through six, is no longer designated as less developed or is reclassified. (2) 

Eligibility for Job Tax Credit for Additional New Jobs (Jobs Created During Years Two 

Through Six). Tax credits for five years for the taxes imposed under Article 2 of Chapter 7 of Title 48 

shall be awarded for additional new jobs created by business enterprises qualified under subsection (b) 

or (c) of Code Sections 48-7-40 and 48-7-40.1. Additional credits are allowed for additional new jobs 

if the business enterprise already qualifies for the job tax credit based on new job increases in year one 

and if the county/census tract area is in a currently designated less developed area. Additional credits 
are also allowed for additional new jobs if the business enterprise already qualifies for the job tax 

credit based on new job increases in year one and the additional new jobs are created within the time-

frame of a current and accepted notice of intent. Additional new jobs shall mean those new jobs 

created in year two that increase an employer's monthly average of full-time employees above the 

number of monthly average of full-time employees in year one; and those new jobs created in year 

three that increase an employer's monthly average of full-time employees above the highest number of 

monthly average of full-time employees achieved by a business enterprise in previous years beginning 

with year one, etc. Additional new jobs may only be created in years two through six, including all 

subsequent years two through six initiated by a qualifying increase of new jobs.  (2)(a) The number of 

additional new jobs shall be determined by comparing the monthly average number of full-time 

employees subject to Georgia income tax withholding for the taxable year with the corresponding 

number of the prior taxable year. The monthly average number of full-time employees in a taxable 
year shall be determined by the following method: (2)(a)1. for each month of the taxable year, count 

the total number of full-time employees of the business enterprise that are subject to Georgia income 

tax withholding as of the last payroll period of the month or as of the payroll period during each month 

used for the purpose of reports to the Georgia Department of Labor; 

 (2)(a)2. add the monthly totals of full-time employees; and (2)(a)3. divide the result by the number of 

months the business enterprise was in operation during the taxable year. Transferred jobs and 

replacement jobs may not be included in the monthly totals.  (2)(b) For business enterprises that make 

the election authorized by paragraph 110-9-1-.03(12)(a), the number of additional new jobs shall be 

determined by comparing the monthly average number of full-time employees subject to Georgia 

income tax withholding for the calendar year with the corresponding number of the prior calendar 

year. The monthly average number of full-time employees in a calendar year shall be determined by 
the following method: (2)(b)1. for each month of the calendar year, count the total number of full-time 

employees of the business enterprise that are subject to Georgia income tax withholding as of the last 

payroll period of the month or as of the payroll period during each month used for the purpose of 

reports to the Georgia Department of Labor; (2)(b)2. add the monthly totals of full-time employees; 

and (2)(b)3. divide the result by the number of months the business enterprise was in operation during 

the calendar year. Transferred jobs and replacement jobs may not be included in the monthly totals. 

(2)(c)  A business enterprise will receive job tax credits in year three for additional new jobs created in 

year two and maintained in year three. Similarly, a business enterprise will receive job tax credits in 

year four for additional new jobs created in year two and maintained in year four. This method of 

calculating job tax credits also applies to the remaining three years that an enterprise may receive tax 

credits for additional jobs created in year two. This same process applies to additional new jobs 
created in years three through six. The number of additional jobs maintained during years two through 

six after their creation will be calculated in the same manner as described in 110-9-1-.03(2)(a), i.e., 

using a comparison of average monthly employment from taxable year to taxable year.  (2)(d) Job tax 

credits for additional jobs created in years two through six and maintained during a portion of or all of 

the following five years will not be affected even if the county/census tract area, at some point during 

years two through six, is reclassified to another tier or is no longer designated as less developed. (2)(e)  

Additional job tax credit amounts shall be based on the county's current tier status or on the current 

accepted notice of intent. In addition, job tax credits for additional jobs shall only be allowed if the 

business enterprise has met, in Year 1, the net employment increase required by the county's current 

tier status. If, however, a company has filed a notice of intent that has been accepted by the 

commissioner of community affairs and if additional jobs are created within the time-frame of the 

notice of intent, credits for additional jobs will be allowed if the business enterprise has met, in Year 1, 
the net employment increase required by the county's tier status temporarily preserved by the notice of 

intent filed with the Georgia Department of Community Affairs.  (3) Additional Job Tax Credit 

Program Requirements for All New and Additional Jobs Starting with Taxable Years Beginning 



on or After January 1, 2001. These provisions apply to tier 1, tier 2, tier 3, and tier 4 counties as well 

as to less developed census tract areas.  (3)(a) To qualify for any job tax credits, business enterprises 

must make health insurance coverage available to all employees filling the new or additional new full-

time jobs; provided, however, that nothing in these regulations shall be construed to require business 

enterprises to pay for all or any part of health insurance coverage for such employees in order to claim 

job tax credits if such business enterprises do not pay for all or any part of health insurance coverage 

for other employees.  (3)(a)1. This provision requires that health insurance is made available to all 
new or additional employees in order for business enterprises to qualify for job tax credits. Business 

enterprises do not have to pay for such insurance unless they are paying for all or part of the cost of 

such insurance for existing employees. That is, new and additional employees must receive the same 

health insurance benefit as existing employees, and, at a minimum, must have health insurance 

coverage made available to them.  (3)(a)2. In order for a business enterprise to demonstrate 

compliance with this provision, an officer of the company must execute the appropriate certification as 

prescribed by DCA. Upon audit, business enterprises must document the availability of health 

insurance coverage with insurance plan documents and other relevant information.  (3)(b) For tier 1, 2, 

3, and 4 counties and for less developed census tract areas, the average wage of the new jobs created 

must be above the average wage of the county that has the lowest average wage of any county in the 

state as reported in the most recently available annual issue of the Georgia Employment and Wages 

Averages Report of the Department of Labor. (3)(b)1. The average wage of the county means the 
average wage as reported in the most recently available annual issue of the Georgia Employment and 

Wages Averages Report of the Georgia Department of Labor, which is the issue that is available as of 

the last day of the tax year in which the jobs are created.  (3)(b)2. Determination of the average wage 

of the new and additional jobs is as follows: In order for business enterprises to demonstrate 

compliance with this provision, an officer of the company must execute the appropriate certification as 

prescribed by DCA. Upon audit, business enterprises must document that average wage standards as 

described herein have been met. (4) Initiation of Subsequent Periods of Eligibility for Job Tax 

Credits Based on Required Net Employment Increases for Counties and Less Developed Census 

Tract Areas. A subsequent year one and years two through six are created when a business enterprise 

creates the required threshold number of new jobs or more above its previous high employment (based 

on monthly average of full-time employees for each year) beginning with employment during the 
business enterprise's first year of eligibility for the job tax credit (initial year one).  (4)(a) Subsequent 

periods of eligibility are subject to all the provisions of these regulations and Official Code of Georgia 

Annotated Sections 48-7-40, 48-7-40.1, 48-7-40.23, and 36-62-5.1. (4)(b) Job tax credits generated 

under previous periods of eligibility will not be affected as long as the new jobs are maintained. But 

no new job tax credits may be generated under previous periods of eligibility after a subsequent period 

of eligibility has begun. (4)(c) If a business enterprise creates the required number of new jobs to 

establish a subsequent period of eligibility but does not meet other requirements in law or regulation 

pertaining to health insurance and above average wages, no subsequent period of eligibility is 

established. In addition, such new jobs may not be counted as additional jobs under a previous period 

of eligibility. (5) Computation of Job Tax Credit for Business Enterprises Based On Employment 

and Average Wages By County/Census Tract Area. For all business enterprises, the computations 
for employment increases and average wages for the job tax credit will be based on total qualified 

employment and wages dedicated to manufacturing, warehousing and distribution, processing, 

telecommunications, research and development, or tourism separately for each taxpayer in each 

individual county/census tract area.  (5)(a) When a single physical location includes both business 

enterprises and other activities, only employment directly associated with the business enterprises may 

be counted toward the number of new full-time jobs needed to generate credits, unless the single 

physical location is primarily engaged in eligible activities as defined by these regulations.  (6) 

Computation of Job Tax Credit for Business Enterprises Based On 12 Month Periods Only. 

Business enterprises must compute increases and decreases in full-time jobs on the basis of 12-month 

periods only, even when business enterprises have taxable years that are not equal to 12 months.  (7)  

Carryforward of Job Tax Credit and Limitation on Amo unt of Tax Credit In Any One Taxable 

Year. Any credit claimed under Code Section 48-7-40, 48-7-40.1, 48-7-40.23, or 36-62-5.1 but not 
used in any taxable year may be carried forward for ten years from the close of the taxable year in 

which the qualified jobs were established. In tiers 3 and 4 and in less developed census tract areas, the 

credit established by Code Sections 48-7-40, 48-7-40.1, and 36-62-5.1 taken in any one taxable year 



shall be limited to an amount not greater than 50 percent of the taxpayer's state income tax liability 

which is attributable to income derived from operations in this state for that taxable year. In tiers 1 and 

2, the credit allowed under Code Sections 48-7-40, 48-7-40.1, and 36-62-5.1 against taxes imposed 

under this article in any taxable year shall be limited to an amount not greater than 100 percent of the 

taxpayer's state income tax liability attributable to income derived from operations in this state for 

such taxable year, unless otherwise provided by law and regulation. (8) Use of Job Tax Credits 

Against Income Tax Withholding for Tier 1 Counties and Less Developed Census Tract Areas. 
Business enterprises in tier 1 counties and in less developed census tract areas shall be allowed job tax 

credits as allowed by law and regulation. When the amount of such credits exceed income tax liability 

credit limitations, the excess may be taken as a credit against quarterly or monthly payments under 

Code Section 48-7-103 but not to exceed in any one taxable year $3,500.00 for each new full -time 

employee job when aggregated with the credit applied against income tax liability. (8)(a) Note that 

DCA will not further regulate or administer this provision. Specific regulations and procedures will be 

developed by the Georgia Department of Revenue.  (9) The Sale, Merger, Acquisition, 

Reorganization, or Bankruptcy of any Business Enterprise Shall Not Create New Eligibility in any 

Succeeding Business Entity. The sale, merger, acquisition, reorganization, or bankruptcy of any 

business enterprise shall not create new eligibility in any succeeding business entity. Any unused job 

tax credit may be transferred by a business enterprise to any transferee of that business enterprise. 

New tax credits may be earned by any transferee of a business enterprise for new, full-time jobs 
created by the original business enterprise as long as those new, full-time jobs are maintained by the 

transferee of the business enterprise and as long as the transferee meets other applicable requirements 

in law and regulation.  (9)(a) When one business purchases another business enterprise and the 

requirements of paragraph (6)(h), Rule 110-9-1-.01, requiring assets to be idle for six months or longer 

have not been met, the succeeding enterprise may be eligible for tax credits for new jobs above the 

employment levels of the preceding business enterprise. The succeeding business enterprise must 

submit information to the commissioner of community affairs sufficient to establish a base level of 

employment before any credit may be allowed. Submission of this information will require that the 

preceding business enterprise be willing to supply the succeeding business enterprise or the 

commissioner of community affairs payroll or other information confirming the employment base of 

the preceding company. (10) Report Issued Annually by the State Revenue Commissioner. Each 
year, the state revenue commissioner will issue a report on the job tax credit. Included in the report 

will be information, by county/census tract area, by year, on the number of jobs created through the 

job tax credit and the amount of the tax credit used by all business enterprises. (11) Authority of the 

Commissioner of Community Affairs. The commissioner of community affairs shall determine 

which businesses are engaged in qualifying activities and whether or not qualifying net increases or 

decreases have occurred and may require reports, promulgate regulations, and hold hearings as needed 

for substantiation and qualification.  (12) Special Provisions.  (12)(a)  

Notwithstanding any provision to the contrary, business enterprises may apply to the commissioner of 

revenue to make a onetime election to calculate new full-time jobs on a calendar year rather than a 

taxable year basis for all jobs created during calendar year 2001. Such one-time election may be made 

by claiming job tax credits in connection with any 2002 state income tax return that is filed after April 
27, 2001. Such election will not change the taxable year of the business enterprise. Business 

enterprises that make such an election are eligible to claim the credit beginning with the first taxable 

year to end following the end of year two. (12)(b) Notwithstanding any provision of these regulations 

to the contrary, in all counties designated as tier 1 for any period of time prior to January 1, 1994, job 

tax credits shall be allowed as provided in these regulations, in addition to business enterprises, to any 

business of any nature for jobs created from January 1, 1993 through December 31, 1997. The 

counties affected by this provision are as follows: Appling, Atkinson, Bacon, Baker, Brantley, Burke, 

Calhoun, Clay, Clinch, Cook, Crisp, Decatur, Dodge, Dooly, Early, Elbert, Emanuel, Greene, 

Hancock, Jefferson, Jenkins, Long, Macon, Marion, McIntosh, Meriwether, Mitchell, Montgomery, 

Quitman, Randolph, Screven, Seminole, Stewart, Talbot, Taliaferro, Taylor, Telfair, Terrell, Toombs, 

Treutlen, Turner, Twiggs, Warren, Webster, Wheeler, and Worth. Also, beginning with taxable years 

that begin on or after January 1, 1999, in counties recognized and designated as the first through 
fortieth least developed counties in the tier 1 designation, job tax credits shall be allowed as provided 

in these regulations, in addition to business enterprises, to any business of any nature.  (12)(c) Tax 

credits generated during taxable years beginning prior to January 1, 2001 will not be affected by 



changes in these regulations. Such tax credits will be based on law and regulation in effect at the time 

the credits were generated.  (12)(d) For tax years beginning on or following January 1, 2001, tax 

credits, whether generated during year one or during any years two through six, will be based on 

provisions in these regulations with the following exception: business enterprises may make a one-

time election, on a taxpayer by county basis, to utilize the Job Tax Credit Program on the basis of law 

and regulation applicable immediately prior to January 1, 2001, if the business enterprises have begun 

a Year One prior to January 1, 2001, and the subsequent Years Two Through Six does not expire prior 
to January 1, 2001. This exception will expire at the end of such subsequent Years Two Through Six. 

Credits, job threshold requirements, number of tiers and less developed census tracts, and other 

requirements will be based on law and regulation applicable immediately prior to January 1, 2001, but 

tier status and census tract area designations will be based on the county and census tract rankings in 

the years when job creation occurs. If job creation thresholds for law and regulation applicable to 

periods beginning on or after January 1, 2001, are met or exceeded during the period of election made 

by business enterprises, these new jobs will be treated as additional jobs under law and regulation 

applicable immediately prior to January 1, 2001. Such new jobs will not be entitled to credits and 

other benefits under law and regulation applicable to periods beginning on or after January 1, 2001. 

Under this exception, credits will be earned for five years beginning after the year of job creation as 

otherwise provided in law and regulation applicable immediately prior to January 1, 2001. The 

commissioner of community affairs shall determine which business enterprises are entitled to this 
election and shall make final determinations regarding qualifying net increases, decreases, and credit 

amounts.  (12)(e) The amount of any tax credit will be based on the status of the county/less developed 

census tract area in the year in which qualifying new full-time jobs are created and not on the status of 

the county/less developed census tract area in subsequent years when qualifying jobs are being 

maintained.  (12)(f) When a less developed census tract area and a less developed county overlap, the 

following rules shall apply unless otherwise changed by the commissioner of community affairs based 

on a petition from a business enterprise: (12)(f)1. If a business enterprise locates in the area of overlap 

between a tier 1 county and a less developed census tract area, rules governing the tax credit shall be 

based on the portions of these regulations governing tier 1 counties; (12)(f)2. If a business enterprise 

locates or expands in the area of overlap between a tier 2 county, a tier 3 county or a tier 4 county and 

a less developed census tract area, the business enterprise may choose to claim the credit authorized by 
Code Section 48-7-40 or the credit authorized by Code Section 48-7-40.1 each applicable tax year, 

provided all requirements of the applicable Code Sections are met; and (12)(f)3. Under no 

circumstances shall tax credits based on less developed counties and less developed census tract areas 

be added.   (12)(g) Not less than 30 percent of qualifying jobs created and maintained by business 

enterprises in less developed census tract areas that claim the credit authorized by Code Section 48-7-

40.1 must be held by a resident of the less developed census tract area for which the credit is sought or 

another such designated less developed census tract area or less developed tier 1 county. Business 

enterprises wishing to qualify for the tax credit under Code Section 48-7-40.1 must use DCA's 

methodology or a methodology approved by DCA for determining whether or not the 30 percent 

requirement in the Code Section is met. No such methodology will change the way in which new and 

additional full-time jobs are measured.  (12)(h) In counties designated as the 54th through the 80th less 
developed counties for calendar year 1994, job tax credits equal to $1,000 annually for five years 

beginning with year two after the creation of the jobs shall be allowed for business enterprises that 

create between 10 and 24 new full-time jobs during their taxable year beginning on or after January 1, 

1994 but prior to January 1, 1995. Such credits shall be allowed provided that those business 

enterprises meet all other requirements of these regulations. (12)(i) A business enterprise located 

within the jurisdiction of a joint authority established by two or more contiguous counties will qualify 

for an additional $500.00 tax credit for each new full-employee position created. A business enterprise 

located within the jurisdiction of a joint authority, however, must create the number of new jobs 

required by the tier status of the county in which the business enterprise is located before any tax 

credits will be allowed. The $500.00 job tax credit authorized by this subparagraph shall be subject to 

all the conditions and limitations specified under these regulations. With respect to a joint authority 

created on or before March 31, 1995, and notwithstanding any provision of these regulations to the 
contrary, any taxpayer eligible for an additional $500.00 tax credit pursuant to this subparagraph shall 

have the option of electing to utilize for a given project the tax credit formerly authorized under Code 

Section 36-62-5.1 pertaining to taxable years beginning prior to January 1, 1995, in lieu of the tax 



credit otherwise available pursuant to this subparagraph. Such election shall be made for each 

committed project in writing on or before July 1, 1995, to the commissioner of community affairs. 

Such election shall not be effective unless approved in writing by the commissioner of community 

affairs. The election must be made using a notice of intent form provided by the Georgia Department 

of Community Affairs and must state the county/census tract area for which the project is planned, the 

number of new jobs planned, and the dates of the planned expansion. All properly executed notices of 

intent received by the Georgia Department of Community Affairs between January 1, 1994 and July 1, 
1995 shall be accepted as an election of the tax credit formerly authorized under Code Section 36-62-

5.1 pertaining to taxable years beginning prior to January 1, 1995. The election of the formerly 

authorized tax credit will be applicable to otherwise eligible projects for new full-time jobs created 

during taxable years, or calendar years for business enterprises that make the election authorized by 

paragraph 110-9-1-.03(12)(a), beginning on or after January 1, 1995, January 1, 1996, January 1, 

1997, and January 1, 1998. The election will no longer be applicable for new full-time jobs created 

during taxable years, or calendar years for business enterprises that make the election authorized by 

paragraph 110-9-1-.03(12)(a), that begin on or after January 1, 1999. Benefits of the election shall 

apply to both new jobs created in year one and to additional new jobs. Benefits of the election will be 

based on county tier rankings for the calendar year 1995. Benefits will include allowing the higher 

credit authorized by the election for years two through six after new job creation, even if all or a 

portion of years two through six begin on or following January 1, 1999. The benefits of the job tax 
credit authorized by the election provided for in this subparagraph shall be subject to all the conditions 

and limitations specified under these regulations. The Georgia Department of Community Affairs will 

not regulate the creation or operation of joint development authorities nor will the department define 

bona fide authorities for the purposes of the job tax credit program.  (12)(j) No taxpayer shall be 

authorized to claim on a tax return for a given project the credit provided for in these regulations if 

such taxpayer claims on such tax return any of the credits authorized under Code Sections 48-7-40.2, 

48-7-40.3, or 48-7-40.4, unless otherwise specifically allowed under these Code Sections. (12)(k) 

These regulations shall be applicable to all taxable years beginning on or after January 1, 2001 unless 

otherwise required by law. 

 

110-24-1-.02 Criteria for Designation--(1) Boundaries of an Opportunity Zone must be wholly 
contained within or adjacent to an area of one or more contiguous U.S. Census block groups with a 

poverty rate of 15 percent or greater as determined from data in the most current United States 

decennial census.  (2) Boundaries of an Opportunity Zone must also be wholly contained within either 

the boundaries of a state enterprise zone designated pursuant to Chapter 88 of Title 36 of the Georgia 

Code or within the boundaries of a redevelopment area that has been adopted pursuant to Chapter 61 

of Title 36 of the Georgia Code or may include all or part of both an enterprise zone and a 

redevelopment area.  (3) The area requested for designation must also, in the opinion of the 

commissioner of community affairs, display pervasive poverty, underdevelopment, general distress, 

and blight. Such designation shall not include areas deemed to be environmentally sensitive or unfit 

for development. 

 
110-24-1-.03 Application for Designation-- (1) Cover Letter. (1)(a) A cover letter to the 

commissioner of community affairs requesting designation must be prepared and signed by an 

authorized representative of the county or city applying for an Opportunity Zone. In the case of a 

jointly designated enterprise zone that includes both city and county incentives, a cover letter must be 

executed by an authorized representative of each applicable local government. (2) Ordinances, Plans, 

and Policies.  (2)(a) Applicants must submit to the commissioner of community affairs documentation 

of enterprise zones and/or urban redevelopment areas overlapping any portion of the proposed 

Opportunity Zone, specifically: 1. a certified copy of all applicable enterprise zone ordinances, 

resolutions, and amendments; and 2. all of local government's resolutions establishing urban 

redevelopment area(s), including urban redevelopment plan(s), with amendments and related 

resolutions.  (2)(b) A certification from the local government's attorney that the enterprise zone 

ordinances, resolutions and policies and/or the authorizing resolutions for the urban redevelopment 
plan were adopted in accordance with applicable law and applicable public hearing requirements must 

be submitted to the commissioner of community affairs. In the case of a zone or redevelopment plan 

that includes multiple local governments, the local government attorney in each jurisdiction must 



execute a certification.  (3) Pervasive Poverty, Underdevelopment, General Distress, and Blight 

Criterion .ð(3)(a) Documentation submitted with the request for designation may include but is not 

limited to the following: (3)(a)1. Surveys indicating the number and percentage of blighted 

commercial buildings (3)(a)2. Photographic documentation  (3)(a)3. Building permit trend information 

(3)(a)4. Selling trends indicating development/underdevelopment (3)(a)5. Newspaper documentation 

(4) Maps.ð A map must be submitted with the Opportunity Zone designation request that meets the 

specifications outlined within this regulation. 03(4)(a) Map specifications ð Submissions shall 
contain three copies of a map of the Opportunity Zone. Such map shall be prepared in accordance with 

the following minimum standards and specifications: (4)(a)1. Material.  (4)(a)1.(i)  

The maps or plats submitted to the Department shall be a good legible copy, such as a blue, white, or 

other commercial print reproduced from an original; and (4)(a)1.(ii) The map shall be compiled at a 

scale of no less than one inch equals five hundred feet (1 inch = 500 feet); (4)(a)2. Content. (4)(a)2.(i)  

The map's extent shall clearly demonstrate the location of the area in relation to surrounding areas; and 

 (4)(a)2.(ii) The map shall display and identify any local government boundaries within the map 

extent. Such boundaries shall be uniquely symbolized (i.e., type and thickness) and all jurisdictions 

shall be identified; (4)(a)2.(iii) The map shall display and identify the census block groups within the 

map extent. Such boundaries shall be uniquely symbolized (i.e., type and thickness); (4)(a)2.(iv)  

The map shall display and identify all State Enterprise Zone and/or Urban Redevelopment Area 

boundaries within the map extent. Such boundaries shall be uniquely symbolized (i.e., type and 
thickness); (4)(a)2.(v) The map shall display and identify the proposed boundaries of the Opportunity 

Zone within the map extent. Such boundaries shall be uniquely symbolized (i.e., type and thickness); 

03(4)(a)2.(vi) The map shall identify individual parcels within the proposed Opportunity Zone 

boundaries; (4)(a)2.(vii) The map shall display the coordinates of four or more map registration points 

along the boundary of the property. Such coordinates shall be expressed in latitude/longitude (degrees-

minutes-seconds or decimal degrees). The horizontal map accuracy of each map registration point 

shall not be more than plus or minus five foot (+/ī 5.0'). The map registration points should be evenly 

spaced (imprecisely) along the boundary of the Opportunity Zone. The demarcation of the points shall 

be a tick mark (crosshairs). (4)(a)3. Caption. The map shall have a title or name which shall be 

contained in the caption, and the caption shall also provide the minimum following information: 

 (4)(a)3.(i) The county or municipal corporation, land district and land lot; (4)(a)3.(ii)  
The date of map preparation; (4)(a)3.(iii) The scale, stated and shown graphically; (4)(a)3.(iv)  

The name, address, and phone number of the zone's administrator; and (4)(a)3.(v)  

The name, address, and telephone number of the preparer. (5) Other information may be required at 

the discretion of the commissioner of community affairs. 

 

110-24-1-.04 Policies, Procedures, and Limitations--(1) Applications for Opportunity Zones may be 

submitted at any time. (2) A local government may have any number of Opportunity Zones unless 

otherwise limited by law or these regulations.  (3) A business may qualify for the Opportunity Zone 

credit without qualifying for benefits under a State Enterprise Zone or Urban Redevelopment Plan.  

(4) State Enterprise Zones cited for the purpose of application to the commissioner of community 

affairs for the creation of an Opportunity Zone must be active, bona fide State Enterprise Zones that 
are currently offering incentives to enterprise zone businesses. (5) Opportunity Zones will exist for a 

period of 10 years or for the life of the related State Enterprise Zones and Urban Redevelopment 

Plans, whichever is shorter. Opportunity Zones may be renewed by the commissioner of community 

affairs at the end of 10 years. The Opportunity Zones may be revoked for any of the following 

reasons: (5)(a) No local incentives have been offered to businesses within the applicable Opportunity 

Zone through the State Enterprise Zone law for a period of five years. (5)(b) No demonstrated 

progress toward Urban Redevelopment Plan goals for a period of five years. (5)(c) Other indications 

of inactivity in either the applicable State Enterprise Zones or Urban Redevelopment Plans. 

 

110-24-1-.05 Opportunity Zone Tax Credit --(1)For eligible businesses within a currently designated 

Opportunity Zone, tax credits may be earned in accordance with O.C.G.A. § 48-7-40.1 and the 

accompanying regulations. Nothing in this regulation shall be construed as authorization for 
businesses to claim multiple job tax credits for the same jobs. By way of further explanation, no 

business may add credits for the same jobs by qualifying simultaneously under the various provisions 

of O.C.G.A. §§ 48-7-40 and 48-7-40.1. Thus businesses may only claim the credit for jobs created 



under either the county tier program or the Opportunity Zone program, but not both programs. (2)  

All applicable laws and regulations of the Job Tax Credit Program (see O.C.G.A. § 48-7-40.1 and 

Chapter 110-9-1) must be met before a business may earn Opportunity Zone credits. (3)  

Before claiming Opportunity Zone tax credits, a business must apply for a certification that the 

business location where jobs are being created is within a currently designated Opportunity Zone. 

(3)(a) The business' application must contain the business' address and parcel number. If requested, the 

business will supply geographic coordinates to assist in verifying the location within an Opportunity 
Zone. (3)(b) The business must file the certification with the local jurisdiction's contact person for the 

Opportunity Zone. The local jurisdiction must then certify that the business location is within the 

Opportunity Zone and forward the certification on to the department of community affairs for 

acknowledgement. (3)(c) Once certified and acknowledged, a copy will be provided back to the 

business, the local jurisdiction and the department of revenue. (4) These regulations shall be 

applicable to all taxable years beginning on or after January 1, 2008 unless otherwise required by law. 

Businesses may earn Opportunity Zone tax credits beginning with tax years on or after January 1st of 

the year in which a completed application for an Opportunity Zone has been submitted by the 

applicable local government to the department of community affairs, provided the application for 

designation is approved by the department of community affairs and provided the business has 

received a valid certification that the business location is within the designated Opportunity Zone. (5) 

Procedures to Ensure Business Enterprises Can Claim Credits in Future Years. For business 
enterprises that plan a significant expansion in their labor forces, the following procedures ensure that 

they can claim credits in future years without regard to whether or not a particular Opportunity Zone is 

still in existence: Business enterprises that plan a significant expansion in their labor forces in a 

currently designated Opportunity Zone may file a notice of intent with the commissioner of 

community affairs stating the Opportunity Zone in which the business enterprise is planning to locate 

or expand, the number of new jobs planned, and the dates for the planned expansion. The notice of 

intent may only be filed for locations or expansions that are planned within three (3) years of the date 

of the notice of intent, except when evidence satisfactory to the commissioner of community affairs is 

submitted that demonstrates a high probability that significant job creation will result within the time 

frame submitted in the notice of intent. The notice of intent, once received and accepted by the 

commissioner of community affairs, will allow the business job tax credits at the time of acceptance of 
the notice of intent if the planned location or expansion takes place within the time frame submitted in 

the notice of intent and if all other program requirements are satisfied as specified in these regulations 

and in the Official Code of Georgia Annotated Sections 48-7-40.1, 36-61 and 36-88. No credit for new 

jobs may be generated outside the time frame of a notice of intent unless otherwise provided for in 

these regulations. Credit for maintained jobs may still be taken even after a notice of intent has lapsed. 

(5)(a) Notices of intent may be updated or amended by any business enterprise not more often than 

once a year unless necessitated by the expiration, amendment, or revocation of an Opportunity Zone. 

(5)(b) Notices of intent may only be submitted to the commissioner of community affairs during 

periods in which the zones are active or by the deadline specified herein. (5)(c) The notice of intent 

procedures described in these regulations are intended to protect companies, for the limited period of 

three years under the following circumstances: the expiration of an Opportunity Zone, a change in the 
boundary of an Opportunity Zone, or the revocation of an Opportunity Zone. These procedures, 

however, do not protect companies from changes in law unless otherwise specified in law. Protection 

provided by notices of intent include the following potential changes in benefits: changes in credit 

amount, changes in job threshold, changes in above average wage requirements, changes in limitations 

in the amount of tax liability that may be offset, changes in ability to apply credits against payroll 

withholding, and changes in the types of businesses eligible for the credit. (5)(d) The commissioner of 

community affairs will receive notices of intent that are postmarked within three months of the 

expiration of the Opportunity Zone in which the business intends to create jobs that qualify for 

Opportunity Zone credits. Properly filed and accepted notices of intent will apply to the three years 

beginning with the year after the expiration of the Opportunity Zone. For example, if the Opportunity 

Zone expires on December 31, 2010, then the Notice of Intent must be filed no later than March 31, 

2011, and will apply to years 2011 through 2013. The commissioner of community affairs is not 
obligated to accept notices of intent unless they are properly prepared and meet the requirements of 

law and regulation. 

 



560-7-8-.36 Job Tax Credit, Description and Definitions--(1)  

Program Description. The Job Tax Credit program provides tax credits under Article 2 of Chapter 7 

of Title 48 of the Official Code of Georgia Annotated for certain business enterprises that create and 

retain new full-time employee jobs in Georgia. The Georgia Department of Community Affairs and 

the Georgia Department of Revenue have been designated as the responsible agencies within Georgia 

to administer the program.  (2) Coordination of Regulations. Any reference to Community Affairs 

regulations in this Section refers to the most recent regulations relating to the Job Tax Credit program 
which have been adopted by the Georgia Department of Community Affairs.  (3) Definitions.  (3)(a)  

Terms Defined in Community Affairs Regulation. The terms "business enterprise" "less developed 

area," "less developed census tract area," "new job," "average wage," "wages," "replacement 

job," "year one," and "years two through six" as used in this Section are defined in Community 

Affairs Regulations Section 110-9-1- .01(6).   (3)(b)  Taxes Imposed Under Article 2 and Article 5. 

The term "taxes imposed under Article 2 and Article 5" means the corporate income tax, withholding 

tax, and the individual income tax described at Article 2 and Article 5 of Chapter 7 of Title 48 of the 

Official Code of Georgia Annotated.  (3)(c) Project. The meaning of the term "project" as used in this 

Section is identical to the meaning of "project" in the Department of Revenue Regulation Section 560-

7-8- .37(1)(h). (4) Designation/Redesignation of Less Developed Counties and Less Developed 

Census Tract Areas. Counties will be designated tier 1, tier 2, tier 3 or tier 4 less developed counties 

subject to the factors set out in Community Affairs Regulations Section 110-9- 1-.02(2). Census tracts 
will be designated less developed census tract areas subject to the factors set out in Community 

Affairs Regulations Section 110-9-1- .02(3). Less developed counties and less developed census tract 

areas may be redesignated according to the factors set out in Community Affairs Regulations Section 

110-9-1- .02(4). (5) Amount of Credit. Business enterprises in counties designated as tier 1, tier 2, 

tier 3 or tier 4 less developed areas, or in a less developed census tract area will receive an annual 

credit for taxes imposed under Article 2 for each new full-time employee job created for five years, 

beginning with years two through six after the creation of the jobs. Replacement jobs and transferred 

jobs will not generate a credit. The amount of the credit will be $3,500 for business enterprises located 

in less developed census tract areas or tier 1 counties, $2,500 for business enterprises located in tier 2 

counties, $1,250 for business enterprises located in tier 3 counties and $750 for business enterprises 

located in tier 4 counties. A business enterprise located within the jurisdiction of a joint development 
authority as described in O.C.G.A. Section 36-62-5.1(e) will qualify for an additional $500 credit for 

each new full-time job created, subject to the conditions and limitations set forth in these regulations. 

 (6) Maximum Am ount of Credit. In tier 3 counties, tier 4 counties and in less developed census tract 

areas, the job tax credit may be used, in any taxable year, to offset 50 percent of the taxpayerôs 

Georgia income tax liability derived from operations within this state. In tier 1 counties and tier 2 

counties the job tax credit may be used to offset 100 percent of the taxpayerôs Georgia income tax 

liability derived from operations within this state. Further, in tier 1 counties and less developed census 

tract areas, the taxpayer may elect, in cases where the amount of such credit exceeds the business 

enterpriseôs liability for income taxes in a taxable year, to take the excess as a credit against such 

business enterpriseôs quarterly or monthly withholding payments under Code Section 48-7-103. 

 (7) Average Wage Requirement. The average wage of the new jobs created must be above the 
average wage of the county that has the lowest average wage of any county in the state to qualify as 

reported in the most recently available annual issue of the Georgia Employment and Wages Averages 

Report of the Department of Labor.  (8) Eligibility for Credit.  (8)(a) Net Employment Increase. In 

tier 1 counties and less developed census tract areas, only those business enterprises that increase 

employment by 5 or more new full-time jobs for the taxable year will be eligible for the credit. In tier 

2 counties, only those business enterprises that increase employment by 10 or more new fulltime jobs 

for the taxable year will be eligible for the credit. In tier 3 counties, only those business enterprises 

that increase employment by 15 or more new full-time jobs for the taxable year will be eligible for the 

credit. In tier 4 counties, only those business enterprises that increase employment by 25 or more new 

full -time jobs for the taxable year will be eligible for the credit. A credit is not generated during a year 

if the net employment increase in that year falls below the number of new full-time jobs required in 

that tier or census tract area. (8)(b) Residency Requirement for Less Developed Census Tract 

Areas. In order for a business enterprise in a census tract designated as a less developed area to be 

eligible for the job tax credit under O.C.G.A. § 48-7-40.1, 30 percent of the new jobs created must be 

held by residents of that census tract area, residents of another less developed census tract area, or 



residents of a tier 1 county. (8)(c) Sale, Merger, Acquisition, Reorganization, or Bankruptcy of a 

Business Enterprise. The sale, merger, acquisition, or transfer or liquidation or bankruptcy of a 

business enterprise will not create new eligibility in any succeeding taxpayer, but any unused credits 

may be transferred and continued by any transferee of the taxpayer. When a business enterprise 

merely changes its name, recapitalizes, or liquidates unrelated subsidiaries; however, no new 

eligibility need be established.  (9) Notification and Process for Claiming and Receiving the 

Credit.  (9)(a) Notification of Intention to Claim Withholding Tax Credit. A business enterprise 
creating new jobs sufficient to qualify for the job tax credit authorized for jobs created in counties 

designated as tier 1 counties or in less developed census tract areas must notify the commissioner each 

year of their election to take all or a part of the credit against the quarterly or monthly withholding tax 

payment for such business enterprise. This notification must be made at least thirty (30) days prior to 

the date on which the income tax return for the business enterprise is filed with the department. 

Taxpayers should use Form IT-JOBW for this purpose. (9)(b) Process for Receiving Withholding 

Tax Credit Benefits. Within ninety (90) days of the date the income tax return is filed in accordance 

with instructions provided by the department, the commissioner will confirm to the taxpayer the 

approved amount of job tax credit and the date when the taxpayer may begin retaining withholding tax 

payments otherwise due to the department.  (10) Jobs Created in Year One. A business enterprise 

located in a less developed county or census tract area will receive job tax credits in years two through 

six for each new full-time job created in year one, so long as the net employment increase required for 
jobs created in that particular county tier or census tract area is maintained during years two through 

six. Business enterprises located in a county designated as a tier 1 county or in a less developed census 

tract area are authorized, where the amount of the job tax credit exceeds the liability for income taxes 

for such business enterprise in a taxable year, to take the excess credit otherwise authorized as a credit 

against such business enterpriseôs quarterly or monthly withholding tax payment. Where this option is 

elected, the election must be made in accordance with paragraph (8) of this Regulation. (11) 

Additional New Jobs Created in Years Two through Six.  (11)(a) For each additional new job 

created in years two through six, a business enterprise will receive a job tax credit for an additional 

five-year period, so long as the additional new jobs are maintained. Additional new jobs means those 

new jobs created in years two through six that increase the monthly full-time employment average for 

that year above the monthly full-time employment average for year one. The average full-time 
monthly employment for a year will be determined by the procedure set out in Community Affairs 

Regulations Section 110-9-1-0.2-.03(2).  (11)(b) The credits for additional new jobs may only be taken 

if the business enterprise already qualifies for the job tax credit in year one, and if the county or census 

tract is in a currently designated less developed area. (11)(c) Job tax credits for additional new jobs 

will be based on the tier status of the county or less developed census tract area during the year in 

which the additional new jobs are created.  (12) Carry forward. Any job tax credit which is claimed 

but not used in a taxable year may be carried forward for 10 years from the close of the taxable year in 

which the qualifying new jobs were created. For example, job tax credits created by an employment 

increase in year one, but not used in year two, may be carried forward to years three through eleven. 

 (13) Coordination with Investment Tax Credit, Optional Investment Tax Credit and the 

Headquarters Job Tax Credit. Taxpayers may not claim or carry forward the job tax credit for any 
given project for which either an investment tax credit is claimed under O.C.G.A. Sections 48-7-40.2, 

48-7-40.3, or 48-7-40.4, an optional investment tax credit is claimed under O.C.G.A. Sections 48- 7-

40.7, 48-7-40.8, or 48-7-40.9, or the headquarters job tax credit is claimed under O.C.G.A. Section 48-

7-40.17. Neither may taxpayers alternately elect to claim the investment tax credit, optional 

investment tax credit or the headquarters job tax credit in one year and the job tax credit in the next 

year for a given project. The job, investment, optional investment and headquarters job tax credits are 

not interchangeable. Taxpayers may elect to take only one of the job, investment, optional investment 

or headquarters tax credits for a given project.  (14) Pass-Through of Credit .  (14)(a)  

ñSò Corporations. Business enterprises that are "S" corporations will apply the job tax credit to 

corporate income tax liability at the entity level if one exists. Any remaining credit will then be 

apportioned to shareholders based on their percentage share of ownership of the corporation in the 

same manner as other pass-through items. Business enterprises that are "S" corporations that otherwise 
qualify to take all or a part of the job tax credit against withholding tax otherwise due the department 

must make an irrevocable election to do so as a part of its notification to the commissioner required 

under paragraph 8(a) of this regulation. When this election is made no job tax credit will be 



apportioned to its shareholders. (14)(b) Partnerships. Where the business enterprise is a Partnership, 

the job tax credit will be apportioned to partners in the same manner as partnership income based on 

each partnerôs distributive share. Business enterprises that are Partnerships that otherwise qualify to 

take all or a part of the job tax credit against withholding tax otherwise due the department must make 

an irrevocable election to do so as a part of its notification to the commissioner required under 

paragraph 8(a) of this regulation. When this election is made no job tax credit will be apportioned to 

its partners. (14)(c) Limited Liability Companies. Business enterprises that are Limited Liability 
Companies will apportion the job tax credit to members based on their percentage ownership of the 

limited liability company. Business enterprises that are Limited Liability Companies that otherwise 

qualify to take all or a part of the job tax credit against withholding tax otherwise due the department 

must make an irrevocable election to do so as a part of its notification to the commissioner required 

under paragraph 8(a) of this regulation. When this election is made no job tax credit will be 

apportioned to its members. (15) Special Provisions.  (15)(a) Effect of Regulations. The preceding 

regulations shall be applicable to all taxable years beginning on or after January 1, 2001. (15)(b) 

Overlap. Where the boundaries of a less developed census tract area and a less developed county 

overlap, then the rules found in Community Affairs Regulations Section 110-9-1-.02 through 

.03(12)(e) shall apply. 

 

560-7-8-.37 Manufacturer's and Telecommunications Investment Tax Credit 
Definitions. (1)(a) Manufacturing, Reserved.  (1)(b) Manufacturing Facility. The term 

ñmanufacturing facilityò as used in this Section means a single facility, including contiguous parcels 

of land, improvements to such land, buildings, building improvements, and any machinery or 

equipment used in the process of making, fabricating, constructing, forming, or assembling a product 

from raw, unfinished, or semifinished materials. (1)(c) Telecommunications. The term 

ñtelecommunicationsò means those establishments primarily engaged in providing 

telecommunications services described by the Standard Industrial Classification Manual (SIC Code), 

1987 edition, as: (1)(c)1. SIC Code 4812 for establishments primarily engaged in providing two-way 

radiotelephone communications services, such as cellular telephone services, and for establishments 

primarily engaged in providing telephone paging and beeper services and those engaged in leasing 

telephone lines or other methods of telephone transmission, such as optical fiber lines and microwave 
or satellite facilities, and reselling the use of such methods to others;(1)(c)2. SIC Code 4813 for 

establishments primarily engaged in furnishing telephone voice and data communications, except 

radiotelephone and telephone answering services. This industry also includes establishments primarily 

engaged in leasing telephone lines or other methods of telephone transmission, such as optical fiber 

lines and microwave or satellite facilities, and reselling the use of such methods to others; and (1)(c)3. 

SIC Code 4822 for establishments primarily engaged in furnishing telegraph and other nonvocal 

message communications services, such as cablegram, electronic mail, and facsimile transmission 

services. (1)(d) Telecommunications Facility. The term ñtelecommunications facilityò as used in this 

Section means a single facility, including contiguous parcels of land, improvements to such land, 

buildings, building improvements, and any machinery or equipment used in providing the 

telecommunications services described by SIC Codes 4812, 4813 and 4822. (1)(e) Support Facility. 

The term ñsupport facilityò as used in this Section refers to any establishment involved in the 

performance of activities designed primarily to support a manufacturing facility or a 

telecommunications facility, such as corporate offices, sales offices, computer operations facilities, 

warehouses, distribution centers, storage facilities, research and development facilities, laboratories, 

repair and maintenance facilities, telecommunications centers, regional or district administrative 

offices, and other related manufacturing or telecommunications support activities.  (1)(f) Qualified 

Investment Property. The term ñqualified investment propertyò means all property described in 

O.C.G.A. Sections 48-7-40.2(a)(2), 48-7-40.3(a)(2), and 48-7-40.4(a)(2) which is reasonably related 

or necessary to the manufacturing process or to providing telecommunications services. Qualified 

investment property also includes recycling machinery or equipment, [a] recycling manufacturing 

facility, pollution control or prevention machinery or equipment, [a] pollution control or prevention 

facility, and conversion from defense to domestic production. The Commissioner reserves the right to 
review each purchase or acquisition of property by a taxpayer for which the taxpayer intends to claim 

a credit. (1)(g) Expansion of an Existing Manufacturing or Telecommunications Facility. The 

term ñexpansion of an existing manufacturing or telecommunications facilityò means the capitalized 



purchase or acquisition of qualified investment property by a taxpayer for use in a manufacturing or 

telecommunications facility already existing in this state when the purchase or acquisition of such 

qualified investment property expands the taxpayer's asset base and is directly related to the taxpayer's 

manufacturing process or to providing telecommunications services. It does not mean the purchase or 

acquisition of qualified investment property for the purpose of repairing existing property. (1)(h) 

Project. The term ñprojectò as used in this Section means a planned undertaking involving the 

capitalized purchase or acquisition of qualified investment property for the construction of an 
additional manufacturing or telecommunications facility or the expansion of an existing manufacturing 

or telecommunications facility. A project which is a planned expansion of an existing manufacturing 

or telecommunications facility must result in an expansion of the taxpayer's asset base and be directly 

related to the taxpayer's manufacturing process or to providing telecommunications services. For 

purposes of qualifying for this credit in conjunction with either the job tax credit or the optional 

investment tax credit, a taxpayer may not undertake more than one project at the same time within a 

single facility, and each project must be confined to a single facility. (1)(i) Pollution Control or 

Prevention Machinery or Equipment. The term ñpollution control or prevention machinery or 

equipmentò as used in this Section means all tangible personal property, used in whole or in part, to 

reduce or eliminate air and water pollution by removing, altering, disposing, or storing pollutants, 

contaminants, waste or heat. (1)(j) Pollution Control or Prevention Facility. The term ñpollution 

control or prevention facilityò as used in this Section means any facility, including land, improvements 
to land, buildings, building improvements, and any pollution control or prevention machinery or 

equipment whose primary purpose is to reduce air and water pollution, provided that such facility is in 

furtherance of applicable federal, state, or local standards for the abatement and control of air and 

water pollution and contamination.  (1)(k) Conversion from Defense to Domestic Production. The 

term ñconversion from defense to domestic productionò as used in this Section means the conversion 

of a manufacturing or telecommunications facility's production capabilities from those which are 

substantially dependent upon Department of Defense expenditures to those which have a commercial 

application in the private sector. (1)(l) Cost of Qualified Investment Property. The cost of qualified 

investment property means the taxpayer's basis in the property in the taxable year in which the credit is 

created. (2) Calculation of Credit.  (2)(a) Basic Rate of Credit. The basic rate of credit allowed 

against the taxes imposed under Article 2 of Chapter 7 of Title 48 of the Official Code of Georgia 
varies according to whether the facility for which the qualified investment property is purchased or 

acquired is located in a county designated as a tier 1, tier 2, or tier 3 less developed area under 

O.C.G.A. Section 48-7-40: (2)(a)1.Tier I County.ðIf the manufacturing or telecommunications 

facility is located in a county designated as tier 1, then the amount of the credit is equal to 5 percent of 

the cost of all qualified investment property purchased or acquired by the taxpayer for that facility in 

that taxable year.  (2)(a)2.Tier 2 County.ðIf the manufacturing or telecommunications facility is 

located in a county designated as tier 2, then the amount of the credit is equal to 3 percent of the cost 

of all qualified investment property purchased or acquired by the taxpayer for that facility in that 

taxable year.  (2)(a)3.Tier 3 County.ðIf the manufacturing or telecommunications facility is located 

in a county designated as tier 3, then the amount of the credit is equal to 1 percent of the cost of all 

qualified investment property purchased or acquired by the taxpayer for that facility in that taxable 
year.  (2)(b) Higher Rate of Credit. In the event that the qualified investment property purchased or 

acquired by taxpayers consists of recycling machinery or equipment, a recycling manufacturing 

facility, pollution control or prevention machinery and equipment, a pollution control or prevention 

facility, or is used in the conversion from defense to domestic production, then the qualified 

investment property will be subject to a higher rate of credit. The amount of the higher rate of credit 

varies according to whether the qualified investment property is purchased or acquired for a facility 

located in a county designated as a tier 1, tier 2, or tier 3 less developed area under O.C.G.A. Section 

48-7-40: (2)(b)1. Tier 1 County. If the qualified investment property subject to the higher rate of 

credit is purchased or acquired for a facility located in a county designated as tier 1, then the amount 

of the credit is equal to 8 percent of the cost of such property purchased or acquired by the taxpayer in 

that taxable year. (2)(b)2. Tier 2 County. If the qualified investment property subject to the higher 

rate of credit is purchased or acquired for a facility located in a county designated as tier 2, then the 
amount of the credit is equal to 5 percent of the cost of such property purchased or acquired by the 

taxpayer in that taxable year.   (2)(b)3. Tier 3 County. If the qualified investment property subject to 

the higher rate of credit is purchased or acquired for a facility located in a county designated as tier 3, 



then the amount of the credit is equal to 3 percent of the cost of such property purchased or acquired 

by the taxpayer in that taxable year.   (2)(c) Office Space Cap in Recycling Manufacturing Facility. 

Where the office space used to house support staff in a building that is part of a recycling 

manufacturing facility exceeds 10 percent of the building's total space, then the building will not be 

considered a component of the recycling manufacturing facility. The building and any improvements 

to the building will be subject to the basic rate of credit for qualified investment property. Only 

recycling machinery or equipment located in the building will be subject to the higher rate of credit for 
qualified investment property.  (3) Establishing Eligibility for the Credit.  (3)(a) Three Year 

Threshold. Taxpayers must have operated an existing manufacturing or telecommunications facility 

or related support facility in this state for three years (thirty-six months) and must have previously 

filed any required state tax returns in order to become eligible for the tax credit. Only qualified 

investment property which is purchased or acquired by taxpayers after the thirty-six month eligibility 

requirement is met may be used to compute the tax credit. Qualified investment property purchased or 

acquired by taxpayers in taxable years prior to establishing the thirty-six month eligibility may not be 

claimed for those years by filing an amended tax return. (3)(b) Eligible Taxpayer. For the purpose of 

establishing eligibility, the ñtaxpayerò referenced is the entity that is required by law to file a return or 

pay tax. A partnership or business joint venture must have operated within the state for the 

immediately preceding thirty-six months to qualify for the credit. For example, the previous activity in 

Georgia of a parent, in the case of a corporation, a partner, in the case of a partnership or a business 
joint venture will not create eligibility for a new entity for the purposes of the thirty-six month 

threshold.  (3)(c) Approval of Project Plan.  (3)(c)1. Eligibility and Application Procedure; 

General Rule. To be eligible for the credit provided for in O.C.G.A. Sections 48-7-40.2, 48-7-40.3, 

and 48-7-40.4, a taxpayer must purchase or acquire qualified investment property pursuant to a project 

plan. The taxpayer must submit a written application requesting approval of the project plan within 

thirty (30) days of the completion of the project. Such application must include a written narrative 

describing the project and a listing of the type, quantity, and cost of all qualified investment property 

purchased or acquired pursuant to the project plan and for which tax credits will be claimed. (3)(c)2. 

Procedure for Claiming Credit Before Completion of Project. In the event a taxpayer elects to 

claim the credit before the completion of the project, but after the purchase or acquisition of qualified 

investment property in excess of the minimum threshold amount, the taxpayer may submit an 
application for approval of the project plan along with the tax return on which the credit will be 

claimed. This preliminary application must be amended within thirty (30) days of the completion of 

the project.  (3)(c)3. Amendment of Application for Approval of Project Plan. If necessary, a 

taxpayer may amend any application for approval of project plan by submitting additional project 

information. (3)(c)4. Permission of [to] File Late Application. In the event a taxpayer is unable to 

submit an application for approval of project plan within thirty (30) days of the completion of a 

project, the taxpayer may petition the Commissioner for express written approval to file an application 

after the thirty (30) day period has passed. (3)(c)5. Duration of Project. The duration of a project 

shall not exceed three years unless expressly approved in writing by the Commissioner. (3)(c)6. 

Minimum Threshold Amount.  (3)(c)6.(i) For Projects Beginning Prior to January 1, 1995. Before 

the credit may be claimed, the cost of all qualified investment property purchased or acquired by the 
taxpayer pursuant to the project plan must exceed a minimum threshold amount which varies 

according to whether the taxpayer's manufacturing facility is located in a county designated as a tier 1, 

tier 2, or tier 3 county under O.C.G.A. Section 48-7-40. Depending on whether the manufacturing 

facility is located in a tier 1, tier 2, or tier 3 county, the aggregate cost of the qualified investment 

property purchased or acquired by the taxpayer pursuant to the project plan must exceed $1 million, $3 

million, and $5 million, respectively.  (3)(c)6.(ii) For Projects Beginning On or After January 1, 1995. 

Before the credit may be claimed, the cost of all qualified investment property purchased or acquired 

by the taxpayer pursuant to the project plan must exceed a minimum threshold amount of $50,000.  

(3)(c)7. Certificate of Approval. If the project plan satisfies the requirements of this paragraph, the 

Commissioner shall issue to the taxpayer a certificate of approval.  (3)(c)8. Timing. The taxpayer 

shall claim the credit for qualified investment property purchased or acquired pursuant to the project 

plan in the year immediately following the taxable year in which the requisite minimum threshold 
amount is purchased or acquired by the taxpayer. (3)(c)9. Documentation. At the time the credit is 

claimed, the taxpayer must submit to the Commissioner certification of the total cost of all qualified 

investment property purchased or acquired pursuant to the project plan. Such certification shall be on 



forms provided by the Commissioner and shall be attached to the taxpayer's state tax return. (3)(d) 

Change in Tier Ranking. If during the course of a project, the county tier ranking changes, credit for 

qualifying project expenditures will be determined in accordance with the county's tier status based on 

the payment date of each expenditure. (3)(e) Earliest Date of Eligibility. In order to count towards 

establishing the minimum threshold amount or to qualify as a basis for claiming the credit, the 

purchase or acquisition of qualified investment property must have occurred no sooner than January 1, 

1994. Qualified investment property purchased or acquired by taxpayers on or after January 1, 1994, 
will only be eligible as a basis for the credit if all of the other requirements of these regulations are 

met.  (3)(f) Establishing New Eligibility. The sale, merger, acquisition, reorganization or transfer in 

liquidation or bankruptcy of a taxpayer does not create new eligibility for any succeeding taxpayer, 

but any unused credits may be transferred and continued by any transferee of the taxpayer as long as 

the transferee meets other applicable requirements in law and regulation. If the taxpayer which earned 

the credits elects to transfer unused credits, such taxpayer must provide the transferee with a copy of 

the original approval of the credits it received from the Department, and a written statement indicating 

the assets transferred and the unused credit available at the time of transfer. When a taxpayer merely 

changes its name, recapitalizes, or liquidates subsidiaries not related to the manufacturing or 

telecommunications facility, however, no new eligibility need be established. (4) Carryforward. A 

credit which is claimed but not used in a taxable year may be carried forward for five years from the 

close of the taxable year in which qualified investment property with an aggregate cost exceeding the 
minimum threshold amount is purchased or acquired. provided that such qualified investment property 

continues to be used in the manufacturing, recycling, or pollution control processes or in providing 

telecommunications services.  (5) Maximum Amount of Credit. The investment tax credit claimed or 

taken by a taxpayer in any taxable year shall not exceed 50 percent of the taxpayer's Georgia state 

income tax liability derived from operations within this state. (6) Coordination with Job and 

Optional Investment Tax Credits. Except as authorized under O.C.G.A. Section 48-7-40.2(d)(2), 

which authorizes certain taxpayers in tier 1 counties to claim both the job tax credit and the investment 

tax credit for a given project, a taxpayer may not claim or carry forward the investment tax credit for a 

given project in any year in which either a job tax credit is claimed or carried forward under O.C.G.A. 

Sections 48-7-40 or 48-7-40.1, or an optional investment tax credit is claimed under O.C.G.A. 

Sections 48-7-40.7, 48-7-40.8, or 48-7-40.9. Neither may a taxpayer alternately claim the investment 
tax credit in one year and either the job or optional investment tax credit in the next year for a given 

project. The job, investment, and optional investment tax credits are not interchangeable. Taxpayers 

may elect to claim only one of the job, investment, or optional investment credits for a given project. 

(7) Leases of Qualified Investment Property. Any lease for a period of five years or more of any 

real or personal property used in the construction or expansion of a manufacturing or 

telecommunications facility which would otherwise constitute qualified investment property will be 

treated as the purchase or acquisition of qualified investment property by the lessee. Such property 

will be treated as having been purchased or acquired by the taxpayer in the taxable year in which the 

lease becomes binding on the taxpayer and the lessor. In establishing eligibility and calculating the 

investment credit based on such property, the taxpayer will use the fair market value of the leased 

property as the cost of qualified investment property. (8) Schedule of Additional Information. In 
addition to the information required under paragraph (c)(1) of O.C.G.A. Sections 48-7-40.2, 48-7-

40.3, and 48-7-40.4, taxpayers must include for every year in which they claim the credit the 

following information: (8)(a) The taxpayer's basis in all qualified investment property purchased or 

acquired by the taxpayer in the taxable year; (8)(b) The fair market value of all leased property which 

may be treated as qualified investment property for the taxable year; (8)(c) A list of which recoverable 

materials are being recycled, and to what extent they are components of manufactured products; (8)(d) 

A certification from the Department of Natural Resources that all pollution control or prevention 

machinery or equipment that is a basis for a credit is necessary and adequate for the purposes 

intended; (8)(e) Any other information that the Commissioner may reasonably require.  (9) Pass-

Through of Credit.  (9)(a) ñSò Corporations. Taxpayers that are ñSò corporations will apply the 

investment tax credit to corporate income tax liability at the entity level if one exists. Any remaining 

credit will then be apportioned to shareholders based on their percentage share of ownership of the 
corporation in the same manner as other pass-through items. (9)(b) Partnerships. Where the taxpayer 

is a partnership, the investment tax credit will be apportioned to partners in the same manner as 

partnership income based on each partner's distributive share. (9)(c) Limited Liability Companies. 



Taxpayers that are limited liability companies will apportion the investment tax credit to shareholders 

based on their percentage ownership of the limited liability company. (10) Specific Applications.  

(10)(a) Examples of some common items that do not qualify as an expansion for the investment tax 

credit include, but are not limited to, items used for safety, items and materials used in the repair, 

refurbishing, or reconditioning of machinery, hand tools, research and development expenditures, 

materials used in the repair of existing buildings, legal fees, consulting fees, expenditures for office, or 

office furniture, computer hardware or software which does not control manufacturing machinery or 
equipment, and automobiles. 

 

560-7-8-.38 Child Care Credit, Definitions and Description--(1) Definitions.  (1)(a) Child. For the 

purposes of this Regulation, a child is defined as a dependent of an employee and who is under the age 

of 13 when the child care is provided and for whom the employee can claim an exemption for Georgia 

income tax purposes. (1)(b) Cost of Operation. The term ñcost of operationò means the reasonable, 

direct, operational costs incurred by an employer as a result of providing employer provided or 

employer sponsored child care facilities for such employerôs employees. Such costs include, but are 

not limited to, salaries, supplies, rent, food, transportation, educational and special activities, and 

payments made to a qualified child care facility pursuant to a contractual arrangement. Such costs, 

however, do not include the cost to the employer of any property that is qualified child care property.   

(1)(c) Employee. ñEmployeeò means any person employed full-time or part-time by an employer, 
whose actions are directed by the employer and who is subject to the payroll tax provided for in 

O.C.G.A. 48-7.  (1)(d) Employer. ñEmployerò means any employer upon whom a Georgia income tax 

is imposed or who is otherwise required to file a Georgia income tax return. (1)(e) Employer 

Provided. The term ñemployer providedò refers to child care provided by the employer, offered to 

employees of the employer, and provided on the premises of the employer. However, the term 

ñemployer providedò does not include child care provided on the premises owned by the employer 

which are in turn leased to a third party providing the child care.  (1)(f)  Employer Sponsored. The 

term ñemployer sponsoredò refers to child care provided for by the employer and offered to employees 

of the employer pursuant to a contractual arrangement between the employer and a party which 

operates a qualified child care facility in Georgia but only if the cost of the child care is paid for by the 

employer directly to the entity providing the child care.  (1)(g) Premises of the Employer. The term 
ñpremises of the employerò means a location in Georgia which constitutes the workplace premises of 

the employer providing the child care or one of the employers providing the child care in the event 

that the child care property is owned jointly or severally by the taxpayer employer and one or more 

other employers. The term may also include a facility located within a reasonable distance from the 

workplace premises of the employer if such workplace premises are deemed by the commissioner 

after application by the employer to be impracticable or otherwise unsuitable for the on-site location of 

the qualified child care facility. Factors to be considered in making this determination may include, 

but shall not be limited, to: (1)(g)1. The relative size of the qualified child care facility when compared 

to the size of the workplace premises site; (1)(g)2. The presence of hazardous substances or other 

dangerous conditions, materials or structures on or near the workplace premises; (1)(g)3. Any other 

factor deemed relevant by the commissioner to the safety and well-being of the children for whom the 
care is provided. (1)(h) Qualified Child Care Facility. The term ñqualified child care facilityò means 

any day care center, family day care home, or group day care home as defined under O.C.G.A. Section 

49-5-3 which is licensed or commissioned as a ñchild welfare agencyò by the Georgia Department of 

Human Resources pursuant to O.C.G.A. Section 49-5-12, or approved by any successor agency having 

regulatory authority over child care services. This definition includes state regulated after school 

programs. (1)(i) Qualified Child Care Property. The term ñqualified child care propertyò means all 

real and tangible personal property purchased or acquired on or after July 1, 1999, or which property is 

first placed in service on or after July 1, 1999, for use exclusively in the construction, expansion, 

improvement, or operation of an employer provided child care facility and for which applicable 

depreciation has been claimed for federal income tax purposes. Such property may include amounts 

expended on land acquisition, improvements, buildings, and building improvements and furniture, 

fixtures, and equipment used for such facility when the facility is either owned or leased by the 
employer. Where property, previously owned by the taxpayer, is converted for use as a qualified child 

care facility, only those costs involved in the conversion to such qualified child care use shall be 

included. No such property shall be considered ñqualified child care propertyò unless:  (1)(i)1. The 



facility is licensed or commissioned by the Department of Human Resources pursuant to O.C.G.A. 

Section 49-5-12, or approved by any successor agency having regulatory authority over child care 

services; (1)(i)2.   At least 95 percent of the children who use the facility are children of the employees 

of the taxpayer and other employers if the child care property is owned jointly or severally by the 

taxpayer and one or more other employers; or a corporation that is a member of the taxpayerôs 

ñaffiliated groupò within the meaning of Section 1504(a) of the Internal Revenue Code. For the 

purposes of meeting the 95% requirement contained in this subparagraph, the number of children 
attending the facility should be reasonably representative of each employerôs capital contribution to 

the facility; and (1)(i)3. The taxpayer has not previously claimed any tax credit for the cost of 

operation for such qualified child care property placed in service prior to taxable years beginning on or 

after January 1, 2000.  (1)(j) Recapture Amount. The term ñrecapture amountò means, with respect to 

property as to which a recapture event has occurred, an amount equal to the applicable recapture 

percentage of the aggregate credits claimed under O.C.G.A. Section 48-7-40.6(d) for all taxable years 

preceding the year of recapture, whether or not such credits were used, which amount must be added 

back in the tax year in which the recapture event occurs. (1)(k) Recapture Event. The term ñrecapture 

eventò refers to any disposition by sale of qualified child care property by the taxpayer, or any other 

event or circumstance under which property ceases to be qualified child care property with respect to 

the taxpayer, except for: (1)(k)1. Any transfer by reason of death; (1)(k)2. Any transfer between 

spouses or incident to divorce; (1)(k)3. Any transaction to which Section 381(a) of the Internal 
Revenue Code applies; (1)(k)4. Any change in the form of conducting the taxpayerôs trade or business 

so long as the property is retained in such trade or businesses as qualified child care property and the 

taxpayer retains a substantial interest in such trade or business; (1)(k)5. Any accident or casualty; or 

(1)(k)6. Any instance where qualified child care property can no longer function because of its 

structural or mechanical failure or its obsolescence.  (2) Tax Credit for Cost of Operation. The 

credit to be claimed pursuant to O.C.G.A. Section 48-7-40.6(b) is a tax credit against the Georgia 

income tax and it shall be granted to an employer who makes available employer provided or 

employer sponsored child care for employees of such employer.  (2)(a) Calculation of Credit. The 

amount of the credit granted to an employer shall equal 75 percent of the cost of operation for an 

employer provided or employer sponsored qualified child care facility for that taxable year, less any 

amounts paid to the employer by the employees for the child care. (75% × (costs of operation less any 
reimbursements paid by employees to the employer)). Where the qualified child care facility is jointly 

owned by the taxpayer employer and one or more other employers, the amount of the cost incurred by 

the taxpayer employer and eligible for the cost of operation tax credit calculation may not exceed the 

taxpayer employerôs pro rata share of the total cost of operation of the facility measured by the number 

of children served by the facility during any part of the taxable year that are children of employees of 

the taxpayer employer when compared to the total number of children served during any part of the 

taxable year by the facility.  (2)(b) Limitation. The amount of the cost of operation tax credit granted 

to any employer shall not exceed 50 percent of the employerôs Georgia income tax liability for the 

taxable year as computed without regard to the application of any other credit including the cost of 

qualified child care property tax credit provided under Paragraph (3) of this Regulation. (2)(c) When 

the Credit May be Taken. The cost of operation tax credit may be claimed in the same taxable year 
in which the cost of operation is incurred. Any unused credit may be carried forward for five years 

from the close of the taxable year in which the cost of operation has occurred.  (2)(d) Certification. 

Employers must maintain in their files records for certifying the cost of operation to the Department. 

These records must include the names and social security numbers of employees who utilize the 

facility; the names, ages, and social security numbers (if age 1 or older) of children of employees 

utilizing the facility; the name and federal identification number of the child care provider; and such 

other information as may be required by the Department.  (2)(e)  Form IT-CCC75. Employer Child 

Care Computation Form ITCCC75 must be attached to the Georgia Income Tax Return of the 

employer.  (3) Tax Credit for Cost of Qualified Child Care Property. The tax credit for the cost of 

qualified child care property, pursuant to O.C.G.A. Section 48-7-40.6(d) is a credit against the tax 

imposed under Article 2 of Chapter 7 O.C.G.A. which may be claimed for the taxable year in which 

the taxpayer first places in service qualified child care property and for each of the next succeeding 
nine taxable years. The aggregate amount of the credit shall equal 100 percent of the cost of all 

qualified child care property purchased or acquired by the taxpayer and first placed in service during a 

taxable year and such credit may be claimed at a rate of 10 percent per year for the ten year period.  



(3)(a) Limitation.  The amount of the credit granted to any taxpayer employer may not exceed 50 

percent of the employerôs Georgia income tax liability for the taxable year as computed without regard 

to the application of any other credit including the tax credit for cost of operation provided for in 

Paragraph (2) of this Regulation. (3)(b) When the Credit May be Taken. The credit may be claimed 

in the same year in which the qualified child care property is acquired or placed in service. Any 

unused credit in any taxable year may be carried forward for three years from the close of the taxable 

year in which the credit is claimed.  (3)(c) Required Adjustments. If the taxpayer claims the cost of 
qualified child care property tax credit, Georgia taxable income shall be increased by the amount of 

any depreciation deductions attributable to such property to the extent that such deductions are used in 

determining federal taxable income or federal adjusted gross income. (3)(d) Reporting 

Requirements. For each year in which a taxpayer claims the tax credit for the cost of child care 

property, the taxpayer shall attach to the taxpayerôs Georgia income tax return a properly completed 

form IT-CCC100 and a schedule setting forth the following information with respect to such tax 

credit: (3)(d)1. A description of the qualified child care facility; (3)(d)2. The amount of the qualified 

child care property acquired during the taxable year and the cost of such property; (3)(d)3. The amount 

of tax credit claimed for the taxable year; (3)(d)4. The amount of qualified child care property 

acquired in prior taxable years and the cost of such property; (3)(d)5. The amounts of any tax credit 

utilized by the taxpayer in prior taxable years; (3)(d)6. The amounts of tax credit carried over from 

prior taxable years; (3)(d)7. The amount of tax credit claimed by the taxpayer for the current taxable 
year; (3)(d)8. The amount of tax credit to be carried forward to subsequent taxable years; and (3)(d)9. 

A description of any recapture event occurring during the taxable year, a calculation of the resulting 

reduction in tax credits allowable or the recapture year and future taxable years, and a calculation of 

the resulting increase in tax for the recapture year.  (3)(e) Recapture. When a recapture event, as 

defined herein, occurs with respect to any specific qualified child care property, the tax credit for such 

property authorized by Paragraph (3) of this regulation for the recapture year and all subsequent tax 

years shall be eliminated. All credits previously claimed by the taxpayer with respect to such property 

shall be recaptured in accordance with the recapture percentages provided for in O.C.G.A. Section 48-

7- 40.6(a)(9); and the taxpayerôs income for the recapture year shall be increased all in accordance 

with O.C.G.A. Section 48-7-40.6(f).   (3)(f) Certification. Employers must maintain records for 

certifying to the Department the amount of qualified child care property acquired during any taxable 
year and the cost of such property. Such records include the names and social security numbers of 

employees utilizing the child care facility; the names, ages, and social security numbers (if age 1 or 

older) of all children of employees for which the child care is provided; the name and federal 

identification number of the child care provider, and such other information as may be required by the 

Department. (4) Pass-Through of Credits.  (4)(a) ñSò Corporations. ñSò corporation employers will 

apply the child care tax credits to corporate income tax liability at the entity level if one exists. Any 

remaining credits will then be apportioned to shareholders based on their percentage share of 

ownership of the corporation in the same manner as other pass-through items. (4)(b) Partnerships. 

Partnership employers will apportion to its partners the child care tax credits in the same manner as 

partnership income based on each partnerôs distributive share.  (4)(c) Limited Liability Companies. 

Employers that are limited liability companies will apportion the child care tax credits to shareholders 
based on their percentage ownership of the limited liability company.  (4)(d) Taxpayers who receive 

the benefit of pass-through of credits provided for pursuant to this paragraph shall also be subject to 

any disallowance, if taken erroneously, or any recapture of those credits as provided for in this 

regulation. 

 

560-7-8-.40 Optional Investment Tax Credit (1) Definitions--(1)(a) Qualified Investment 

Property. The meaning of the term ñqualified investment propertyò as used in this Section is identical 

to the meaning of ñqualified investment propertyò in O.C.G.A. Sections 48-7-40.2, 48-7-40.3, and 48-

7-40.4, as well as Department of Revenue Regulations Section 560-7-8-.37(l)(a).  (1)(b) 

Manufacturing Facility and Manufacturing Support Facility.  The meaning of the terms 

ñmanufacturing facilityò and ñmanufacturing support facilityò as used in this Section is identical to the 

meaning of ñmanufacturing facilityò and ñmanufacturing support facilityò in Department of Revenue 
Regulations Sections 560-7-8-.37(l)(c) and 560-7-8-.37(l)(d). (1)(c) Expansion of an Existing 

Manufacturing Facility. The meaning of the term ñexpansion of an existing manufacturing facilityò 

as used in this Section is identical to the meaning of ñexpansion of an existing manufacturing facilityò 



in the Department of Revenue Regulations Section 560-7-8-.37(l)(b).  (1)(d) Cost of Qualified 

Investment Property. The meaning of the term ñcost of qualified investment propertyò as used in this 

Section is identical to the meaning of the ñcost of qualified investment propertyò in the Department of 

Revenue Regulations Section 560-7-8-.37(1)(h).  (1)(e) First Places in Service. The term ñfirst places 

in serviceò as used in this Section means the first regular placement of qualified investment property 

in the manufacturing process of a manufacturing facility located in a county designated as a tier 1, tier 

2, or tier 3 less developed area under O.C.G.A. Section 48-7-40. It does not mean merely physically 
placing regularly inactive or surplus property on the manufacturing facility site. (1)(f) Remains in 

Service. The term ñremains in serviceò as used in this Section means the continued and regular use of 

qualified investment property in the manufacturing process in a manufacturing facility.  (1)(g) Base 

Year. The term ñbase yearò as used in this Section means the taxable year in which qualified 

investment property is first placed in service by the taxpayer.  (1)(h) Base Year Average. The term 

ñbase year averageò as used in this Section means the amount of state income tax owed by the 

taxpayer for the base year and each of the two immediately preceding taxable years (determined 

without regard to any credits) added together and divided by three. (1)(i) Aggregate Credit Amount 

Allowed. The term ñaggregate credit amount allowedò as used in this Section means 10 percent, 8 

percent, or 6 percent of the cost of all qualified investment property purchased or acquired by the 

taxpayer and first placed in service during a taxable year, depending on whether the taxpayer first 

places such property in service in a tier 1, tier 2, or tier 3 county. If the taxpayer first places such 
property in service in a tier 1, tier 2, or tier 3 county, then the taxpayer's aggregate amount of credit 

allowed will be 10 percent, 8 percent, and 6 percent, respectively.  (1)(j) Project. The meaning of the 

term ñprojectò as used in this Section is identical to the meaning of ñprojectò in the Department of 

Revenue Regulations Section 560-7-8-.37(l)(b). (2) Calculation of Credit.  (2)(a) Timing. The 

taxpayer may begin to take the credit in the year following the year in which qualified investment 

property is first placed in service.  (2)(b) Life of Credit. The taxpayer may claim a credit for qualified 

investment property placed in service in any one of the ten years following the taxable year in which 

the qualified investment property is first placed in service, so long as such property remains in service.  

(2)(c) Annual Amount of Credit. Against state income tax liability for a taxable year, the taxpayer 

will apply the lesser of the following amounts: (2)(c)1. Ninety percent of the excess of the taxpayer's 

state income tax liability for the applicable year (determined without regard to any credits) over the 
taxpayer's base year average tax liability, or(2)(c)2. The excess of the taxpayer's aggregate credit 

amount allowed for the applicable year over the sum of the credits under this Section already used by 

the taxpayer in the years following the base year.  (3) Establishing Eligibility for t he Credit.  (3)(a) 

Three Year Threshold. Taxpayers must have operated an existing manufacturing facility or related 

manufacturing support facility in this state for three years and must have previously filed any required 

state tax returns in order to become eligible for the tax credit. Only qualified investment property 

which is purchased or acquired by taxpayers and first placed in service after the three year eligibility 

requirement is met may be used to compute the tax credit. Qualified investment property purchased or 

acquired or first placed in service by taxpayers in taxable years prior to establishing the three year 

eligibility requirement may not be claimed for those years by filing an amended tax return. (3)(b) 

Approval of Project Plan.  (3)(b)1. Eligibility and Application Procedure; General Rule. To be 
eligible for the credit provided for in O.C.G.A. Sections 48-7-40.7, 48-7-40.8, and 48-7-40.9, a 

taxpayer must purchase and acquire qualified investment property and place it in service pursuant to a 

project plan. The taxpayer must submit a written application requesting approval of the project plan 

within thirty (30) days of the completion of the project. Such application must include a written 

narrative describing the project and a listing of the type, quantity, and cost of all qualified investment 

property purchased or acquired and placed in service pursuant to the project plan and for which tax 

credits will be claimed.   (3)(b)2. Procedure for Claiming Credit Before Completion of Project. In 

the event the taxpayer elects to claim the credit before the completion of the project, but after the 

purchase or acquisition and placing in service of qualified investment property in excess of the 

minimum threshold amount, the taxpayer may submit an application for approval of the project plan 

along with the tax return on which the credit will be claimed. This preliminary application must be 

amended within thirty (30) days of the completion of the project. (3)(b)3. Amendment of Application 

for Approval of Proje ct Plan. If necessary, a taxpayer may amend any application for approval of 

project plan by submitting additional project information. (3)(b)4. Permission to File Late 

Application. In the event a taxpayer is unable to submit an application for approval of project plan 



within thirty (30) days of the completion of a project, the taxpayer may petition the Commissioner for 

express written approval to file its application after the thirty (30) day period has passed.  (3)(b)5. 

Certificate of Approval. If the project plan satisfies the requirements of this subparagraph, the 

Commissioner shall issue to the taxpayer a certificate of approval.  (3)(b)6. Minimum Threshold 

Amount. Before the credit may be claimed, the cost of all qualified investment property purchased or 

acquired by the taxpayer and placed in service pursuant to a project plan must exceed a minimum 

threshold amount which varies according to whether the taxpayer's manufacturing facility is located in 
a county designated as a tier 1, tier 2, or tier 3 county under O.C.G.A. Section 48-7-40. Depending on 

whether the manufacturing facility is located in a tier 1, tier 2, or tier 3 county, the aggregate cost of 

the qualified investment property purchased or acquired by the taxpayer pursuant to the project plan 

must exceed $5 million, $10 million, and $20 million, respectively. (3)(b)7. Timing of Eligibility. 

The taxpayer shall be eligible to claim the credit for qualified investment property purchased or 

acquired and first placed in service pursuant to the project plan in the year immediately following the 

taxable year in which the requisite minimum threshold amount is reached by the taxpayer.  (3)(b)8. 

Duration of Project. The duration of a project shall not exceed 3 years unless expressly approved in 

writing by the Commissioner. (3)(b)9. Documentation. At the time the credit is claimed, the taxpayer 

must submit to the Commissioner certification of the total cost of all qualified investment property 

purchased or acquired and placed in service pursuant to the project plan. Such certification shall be on 

forms provided by the Commissioner and shall be attached to the taxpayer's state income tax return.  
(3)(c) Earliest Date of Eligibility. In order to qualify as a basis for the credit or contribute towards 

establishing the requisite minimum threshold amount, the qualified investment property must be 

purchased or acquired by the taxpayer and first placed in service no sooner than January 1, 1996.  (4) 

Coordination with the Investment Tax Credit and the Job Tax Credit. The credit allowed under 

this Section is an optional investment tax credit in lieu of the regular investment tax credit allowed 

under O.C.G.A. Sections 48-7-40.2, 48-7-40.3, and 48-7-40.4. Taxpayers who elect to claim this credit 

for a given project make an irrevocable election and may not thereafter claim either the job tax credit 

or the regular investment tax credit for a given project. Taxpayers who have previously claimed 

credits under O.C.G.A. Sections 48-7-40, 48-7-40.1, 48-7-40.2, 48-7-40.3, or 48-7-40.4 for a given 

project in any taxable year are not eligible for the optional investment tax credit for the same project in 

any subsequent year.  (5) Leases of Qualified Investment Property. Any lease for a period of five 
years or more of any real or personal property used in the construction or expansion of a 

manufacturing facility which would otherwise constitute qualified investment property will be treated 

as the purchase or acquisition of qualified investment property by the lessee. Such property will be 

treated as having been purchased or acquired by the taxpayer in the taxable year in which the lease 

becomes binding on the taxpayer and the lessor. In establishing eligibility and calculating the credit 

based on such property, the taxpayer will use the fair market value of the leased property as the cost of 

qualified investment property. (6) Pass-Through of Credit.  (6)(a) ñSò Corporations. Business 

enterprises that are ñSò corporations will apply the optional investment tax credit to corporate income 

tax liability at the entity level if one exists. Any remaining credit will then be apportioned to 

shareholders based on their percentage share of ownership of the corporation in the same manner as 

other pass-through items. (6)(b) Partnerships. Where the business enterprise is a partnership, the 
optional investment tax credit will be apportioned to partners in the same manner as partnership 

income based on each partner's distributive share.  (6)(c) Limited Liability Companies. Business 

enterprises that are limited liability companies will apportion the optional investment tax credit to 

shareholders based on their percentage ownership of the limited liability company. 

 

560-7-8-.45 Film Tax Credit  (1) Purpose. This rule provides guidance concerning the 

implementation and administration of the income tax credits contained within the Georgia 

Entertainment Industry Investment Act (hereinafter "Act") under O.C.G.A. § 48-7-40.26.  (2) 

Coordination of Agencies. The Department of Economic Development is the state agency 

responsible for determining which projects qualify for the tax credits authorized under the Act.  (3) 

Definition. "Film Tax Credit" means the credit allowed pursuant to the Georgia Entertainment 

Industry Investment Act, O.C.G.A. § 48-7-40.26. (4) Affiliates.  (4)(a) Threshold Determination. 

O.C.G.A. § 48-7-40.26(c) and (d) discuss the investment of a production company and its affiliates. 

The affiliates are included solely to determine whether or not the $30 million expenditure threshold 

has been exceeded for the purpose of determining under which of these subsections the film tax credit 



will be calculated. Once that determination is made, the $500,000 base investment threshold or excess 

base investment threshold is calculated for each separate production company and the film tax credit is 

earned solely by the production company which has qualified investment expenditures in a state 

certified production. If more than one affiliated production company has qualifying productions in 

Georgia, then each production company will calculate its film tax credit independently of its affiliates. 

(4)(b) Assignment of Credit to Affiliates. Once the production company establishes the amount of 

the film tax credit by filing the tax return for the taxable year in which the credit was earned, the credit 
may then be assigned to the production company's affiliates under the provisions of O.C.G.A. § 48-7-

42. When a film tax credit is assigned to an affiliated entity, the affiliated entity may apply the credit 

solely against its own income tax liability. The affiliated entity may not sell or transfer the credit 

pursuant to paragraph (10) of this rule and may not claim any excess film tax credit against its 

withholding tax. Any unused credit may be carried forward by such affiliated entity until the credit is 

used or it expires, whichever occurs first. (5) Certification of Qualified Production Activities. Prior 

to claiming the film tax credit (which includes the additional tax credit for including the qualified 

Georgia promotion), each new film, video, or digital project must be certified by the Department of 

Economic Development. Production companies that are required to reduce their investment basis by 

the amount of expenditures in prior years, must receive certification from the Department of Economic 

Development for current year projects prior to claiming the film tax credit. The Department of 

Economic Development will provide a Credit Certificate Number to the production company for each 
qualifying project which is approved. The credit certificate number(s) will be used to report any 

transfer or sale of film tax credit by the production company for the qualifying project(s).  (6) 

Production Expenditures.  (6)(a) Base Investment. A production company can aggregate projects 

over a single tax year to meet the $500,000 investment threshold or excess base investment threshold. 

A television series (which can occur over two or more years), series pilot, or television movie shall 

each be considered a single television project. In the case of an episodic television series, an entire 

season of episodes is one project.  (6)(a)1 Example 1: A production company produces 20 

commercials in one calendar year, and each commercial has $25,000 in production expenditures. The 

production company can aggregate their production expenditures for multiple commercials in one 

calendar year (20 × $25,000 = $500,000) to meet the $500,000 base investment threshold. (6)(a)2 

Example 2: A production company has $900,000 in production expenditures during two years (they 
spend $300,000 in year 1 and $600,000 in year 2) producing one television movie. The production 

company may aggregate their production expenditures over the two years for this single project (one 

television movie) to achieve the $500,000 base investment threshold. The production company can 

claim the credit in the year the $500,000 base investment has been achieved.  (6)(b) Direct use. A 

production company may only claim production expenditures that are directly used in a qualified 

production activity. In determining whether an expenditure is directly used in a qualified production 

activity, the Department of Revenue will consider the proximity of the expenditure to the activity as 

well as the causal relationship between the expenditure and the activity.   (6)(c) Production 

expenditures include preproduction, production, and postproduction expenditures incurred in this state 

that are directly used in a qualified production activity, including without limitation the following: set 

construction and operation; wardrobes, make-up, accessories, and related services; costs associated 
with photography and sound synchronization, lighting, and related services and materials; editing and 

related services; rental of facilities and equipment; leasing of vehicles; costs of food and lodging; 

digital or tape editing, film processing, transfers of film to tape or digital format, sound mixing, 

computer graphics services, special effects services, and animation services; total aggregate payroll; 

airfare, if purchased through a Georgia based travel agency or travel company; insurance costs and 

bonding, if purchased through a Georgia based insurance agency; and other direct costs of producing 

the project in accordance with generally accepted entertainment industry practices. This term shall not 

include postproduction expenditures for marketing and distribution. (6)(d) Depreciation, 

amortization, or other expense on production expenditures with a useful life of more than one 

year. The costs of production expenditures with a useful life of more than one year are considered 

"other direct costs of producing the project in accordance with generally accepted entertainment 

industry practices." Such costs shall be included in the computation of the film tax credit for the 
taxable year based upon the depreciation, amortization, or other expense included in the computation 

of Georgia taxable income of the production company for the applicable taxable year. Such 

depreciation, amortization, or other expense shall be prorated based upon the time the asset is used in 



qualified production activities in this state. Depreciation, amortization, or other expense on 

expenditures incurred before the pre-production period shall not be included in the computation of the 

Film Tax Credit in this state. In order to claim depreciation, amortization, or other expense, the 

expenditure for the asset that generated the depreciation, amortization, or other expense, must have 

been incurred in this State as provided in subparagraph (6)(f) of this rule. (6)(e) Georgia based agency 

or company. In order to include production expenditures for airline or insurance costs, the expenditure 

must have been made through an agency or company whose headquarters are located in Georgia.  
(6)(f) Production expenditures incurred in this state. In order to be considered to have been incurred in 

this state, the following rules shall apply: (6)(f)1 Production expenditures, which are attributable to the 

performance of services by individuals and companies directly at the filming site in Georgia who were 

not employees of the production company, shall be attributed to Georgia in the same manner as 

salaries as provided in subparagraph (6)(g) of this rule.  (6)(f)2 Except as otherwise provided in this 

regulation, expenditures for services which are not performed at the filming site (such as insurance, 

editing and related services, digital or tape editing, film processing, transfers of film to tape or digital 

format, sound mixing, computer graphics services, special effects services, animation services, etc.) 

will be allowed if the vendor has a location in Georgia (or in the case of insurance if purchased from a 

company whose headquarters are located in Georgia) and will be attributed to Georgia if the service is 

rendered in Georgia. If the production company is unable to track the actual time spent in Georgia, 

then some other reasonable method which approximates the actual time spent in Georgia may be used 
to determine the amount attributable to Georgia. In the event the services are subcontracted to a 

company that would not otherwise qualify and/or such subcontracted company renders the services 

outside Georgia, the expenditure for such services shall not be considered to have been incurred in this 

state. (6)(f)3 Purchases and rentals of property will be attributed to Georgia if the property is used in 

Georgia and if the vendor has a location in Georgia. Purchase receipts, invoices, contracts, or other 

documentation shall be used to determine this. (6)(f)4 For purposes of this rule, the vendor shall be 

considered to have a location in Georgia if they have a physical location in Georgia with at least one 

individual working at such location on a regular basis. Registering with the Georgia Secretary of State 

or appointing a registered agent in Georgia does not establish a physical location in Georgia.  (6)(g) 

Georgia based agency or company. In order to include production expenditures for airline or insurance 

costs, the expenditure must have been made through an agency or company whose headquarters are 
located in Georgia.  (6)(g)1 Georgia based agency or company. In order to include production 

expenditures for airline or insurance costs, the expenditure must have been made through an agency or 

company whose headquarters are located in Georgia. (6)(h) Fringe Benefits. The following benefits 

are attributed to Georgia in the same manner as salaries as provided in subparagraph (6)(g) of this rule: 

(6)(h)1 SUI (state unemployment insurance); (6)(h) FUI (federal unemployment insurance); (6)(h) 

FICA (employer portion); (6)(h) Pension and welfare if the amounts are paid as part of pension, 

health, and welfare plans (these would not be required to be paid to a vendor with a location in 

Georgia); (6)(h) Health insurance premiums if these amounts are paid as part of pension, health, and 

welfare plans (these would not be required to be paid to a Georgia based insurance company); and 

(6)(h) Service fees paid to a payroll company (this includes workers compensation) but only if the 

payroll company is a vendor with a location in Georgia. 6)(i) Other Fringe Benefits. The following 
fringe benefits are attributed to Georgia as follows: (6)(i)1 Meal per diems if incurred in Georgia; and 

(6)(i)2 Hotel per diems if incurred in Georgia.  (7) Production Company Claiming Credit.  (7)(a) 

Income tax. For a production company to claim the film tax credit, it must attach Form IT-FC "Film 

Tax Credit" and the Department of Economic Development credit certification(s) to its Georgia 

income tax return for each tax year in which the qualified expenditures were incurred. (7)(b) 

Withholding Tax. The production company may claim any excess film tax credit against its 

withholding tax liability. The withholding tax benefit may only be applied against the withholding tax 

account used by the production company for payroll purposes. In the event the production company is 

a single member limited liability company that is disregarded for income tax purposes, the 

withholding tax benefit may only be applied against the withholding tax liability that is attributable to 

wages paid by the single member limited liability company. Any production company that qualifies to 

take all or a part of the film tax credit against withholding tax otherwise due the Department of 
Revenue, must make an irrevocable election to do so as a part of its notification to the Commissioner 

required under this subparagraph. When this election is made, the excess film tax credit will not pass 

through to the shareholders, partners, or members of the production company if the production 



company is a pass-through entity. 1. Notice of Intent. To claim any excess film tax credit not used on 

the income tax return against the production company's withholding tax liability, the production 

company must file Revenue Form IT-WH Notice of Intent at least thirty (30) days prior to the due date 

of the Georgia income tax return (including extensions) or at least thirty (30) days prior to the filing of 

the income tax return, whichever occurs first. Failure to file this form as indicated will result in 

disallowance of the withholding tax benefit. However, in the case of a credit which is earned in more 

than one taxable year, the election to claim the withholding credit will be available for the credit 
earned in such subsequent year.  2. Review Period. The Department of Revenue has ninety (90) days 

from the date the income tax return claiming the film tax credit is received to review the credit and 

make a determination of the amount eligible to be used against withholding tax.  3. Letter of 

Eligibility. Once the review is completed, a letter will be sent to the production company stating the 

film tax credit amount which may be applied against withholding and when the production company 

may begin to claim the film tax credit against withholding tax. The Department of Revenue shall treat 

this amount as a credit against future withholding tax payments and will not refund any previous 

withholding payments.  (7)(c) Production companies claiming the film tax credit may not claim the 

job tax credit or headquarters tax credit for employees whose wages are used to calculate the film tax 

credit. (8) Conditions and Limitations.  (8)(a) A production company must provide the Department 

of Revenue with sufficient detail of all qualifying expenditures used to meet the base investment and 

calculate the film tax credit.  (8)(b) Except as otherwise provided, a taxpayer may utilize the film tax 
credit only to the extent of the taxpayer's income tax liability in a given tax year.  (8)(c) There is a 

five-year carry forward period from the end of the tax year in which the qualifying expenditures were 

made and the production company established the amount of the film tax credit for such tax year. Any 

film tax credits that cannot be used against a taxpayer's income tax liability in the year established will 

be carried forward. For example, the amount of a film tax credit established in the calendar 2005 tax 

year may be carried forward until it expires on December 31, 2010. (8)(d) Film tax credits may not be 

carried back and applied against a prior year's income tax liability.  (8)(e) Any Department of Revenue 

audit triggered by a production company's use or transfer of a film tax credit will require the 

production company to reimburse the Department of Revenue for all costs associated with the audit. 

The Department of Revenue will inform the production company that the audit is a film tax credit 

audit and thus subject to this clause prior to the commencement of the audit. Routine audits of the 
taxpayer's activity in Georgia are not subject to this provision.  (9) Pass-Through Entities. When a 

production company generating a film tax credit is a pass-through entity, and has no income tax 

liability of its own, the film tax credit will pass to its members, shareholders, or partners based on the 

year ending profit/loss percentage. The credit forms will initially be filed with the tax return of the 

production company that incurred the qualifying expenditures to establish the amount of the film tax 

credit available for pass through. The credit will then pass through to its shareholders, members, or 

partners to be applied against the tax liability on their income tax returns. The shareholders, members, 

or partners may not claim any excess film tax credit against their withholding tax liabilities. The 

credits are available for use as a credit by the shareholders, members, or partners for their tax year in 

which the income tax year of the pass-through entity ends. For example: A partnership earns the credit 

for its tax year ending January 31, 2006. The partnership passes the credit to a calendar year partner. 
The credit is available for use by the partner beginning with the calendar 2006 tax year. (10) Selling 

or Transferring the Film Tax Credit. The production company may sell or transfer in whole or in 

part any film tax credit, previously claimed but not used by such production company against its 

income tax, to another Georgia taxpayer subject to the following conditions: (10)(a) The production 

company may only make a one-time sale or transfer of film tax credits earned in each taxable year. 

However, the sale or transfer may involve more than one transferee. Such one-time sale may occur in 

a year or years after the film tax credit is earned but must occur before the expiration of the carry 

forward period of such credit. Carry forward attributable to previously sold or transferred film tax 

credit cannot be sold.  (10)(a)1 Example: A production company earns and claims $900,000 film tax 

credit in tax year 2006. In tax year 2006, the production company uses $100,000 of the film tax credit 

earned in tax year 2006 against its income tax liability. In tax year 2008, the production company sells 

$600,000 of the film tax credit earned in tax year 2006 to a Georgia taxpayer. The remaining $200,000 
of the film tax credit earned in tax year 2006 is carry forward attributable to previously sold or 

transferred film tax credit and thus it cannot be sold. (10)(b) The film tax credit may be transferred 

before the tax return is filed by the production company. However, the amount transferred cannot 



exceed the amount of the credit which will be claimed and not used on the income tax return of the 

transferor. (10)(c) The film tax credit must be sold for a minimum of 60 percent of the credit amount. 

(10)(d) The production company must file Form IT-TRANS "Notice of Tax Credit Transfer" with both 

the Department of Economic Development and Department of Revenue within 30 days of the transfer 

or sale of the film tax credit. (10)(e) The production company must provide all required film tax credit 

detail and transfer information to the Department of Revenue. Failure to do so will result in the film 

tax credit being disallowed until the production company complies with such requirements. (10)(f) 
The carry forward period of the film tax credit for the transferee will be the same as it was for the 

production company. This credit may be carried forward for five years from the end of the tax year in 

which the qualifying expenditures were incurred. For example: The production company sells a film 

tax credit on September 15, 2006. This credit is based on qualifying expenditures from the calendar 

2005 tax year. The credit may be claimed on the 2005 or 2006 return and the carry forward period for 

this credit will expire on December 31, 2010. This carry forward treatment applies regardless of 

whether it is being claimed by the production company or the transferee.  (10)(g) A transferee shall 

have only such rights to claim and use the Film Tax Credit that were available to the production 

company at the time of the transfer excluding the withholding tax benefit which is not available to the 

transferee. Thus, a transferee shall not have the right to subsequently transfer such credit since that 

right has been utilized by the transferor. (11) How to Sell or Transfer the Tax Credit.  (11)(a) 

Direct Sale. The production company may sell or transfer the film tax credit directly to a Georgia 
taxpayer (or multiple Georgia taxpayers as provided in subparagraph (10)(a) of this rule). A pass-

through entity may make a one-time election to sell or transfer the unused film tax credit earned in a 

taxable year at the entity level. If the pass-through entity makes the election to sell the film tax credit 

at the entity level, the credit does not pass through to the shareholders, members, or partners. In all 

cases, the effect of the sale of the credit on the income of the seller and buyer of the credit will be the 

same as provided in the Internal Revenue Code. (11)(b) Pass-Through Entity. The production 

company may be structured as a pass-through entity. If a pass-through entity does not make a one-time 

election to sell or transfer the tax credit at the entity level as provided in subparagraph (11)(a) of this 

rule, the tax credit will pass through to the shareholders, partners or members of the entity based on 

their year ending profit/loss percentage. The shareholders, members, or partners may then sell their 

respective film tax credit to a Georgia taxpayer.  (11)(c) Transferee Pass-Through Entity. The 
production company, or its shareholders, members or partners, may sell or transfer the tax credit to a 

pass-through entity. The pass-through entity shall elect on behalf of its shareholders, members or 

partners which year the credit shall be passed through to its shareholders, members or partners (either 

the tax year in which it purchased the credit or the tax year in which the production company claims 

the film tax credit as provided in subparagraph (11)(d) of this rule). The pass-through entity may then 

pass the credit through to its shareholders, members, or partners based on the pass-through entity's 

year ending profit/loss percentage for such elected year. For example, if a partnership is buying the 

credit earned by a production company in the 2005 tax year and elects to use the credit for such year, 

then all of the partners receiving the credit must have been a partner in the partnership no later than the 

end of the 2005 tax year in which the credit was established. Only partners who have a profit/loss 

percentage as of the end of the applicable tax year may receive their respective amount of the film tax 
credit.  (11)(d) The credits are available for use as a credit by the transferee for the transferee's tax 

year in which the transferee purchased the credit or the tax year in which the production company 

claims the film tax credit for the project or project(s) associated with the credit being sold (provided 

the time has not expired for filing a claim for refund of a tax or fee erroneously or illegally assessed 

and collected pursuant to O.C.G.A. § 48-2-35). (11)(d)1 Example: A production company reaches the 

$500,000 base investment threshold and claims the film tax credit in tax year 2009. The production 

company sells the film tax credit to a Georgia taxpayer in tax year 2010. The transferee Georgia 

taxpayer may claim the purchased film tax credit on either their 2009 return (tax year in which the 

production company claimed the film tax credit) or their 2010 return (tax year in which the transferee 

purchased the credit). (12) Effective Date.  (12)(a) The provisions set forth in this regulation will 

apply to taxable years beginning on or after January 1, 2008. Taxable years beginning before January 

1, 2008 will be governed by the regulations of Chapter 560-7 as they exist before January 1, 2008 in 
the same manner as if the amendments set forth in this regulation had not been promulgated. 

 

391-1-6-.01 Purpose and Scope--(1) To provide for state income tax credits with respect to qualified 



donations of real property for conservation purposes and to provide for authority of the Department of 

Natural Resources to provide conditions, limitations, and exclusions for the Georgia Conservation Tax 

Credit Program (2) The Department of Natural Resources shall be the certifying agency by: (2)(a) 

determining that property donated under this program is a Qualified Donation of Conservation Land; 

and (2)(b) providing an official certification form to the donor of Conservation Land that qualifies the 

donor for a state income tax credit.   

 
391-1-6-.02, The Name of the Program--The program shall be referred to as the Georgia 

Conservation Tax Credit Program (GCTCP). 

 

391-1-6-.03 Definitions--(1) "Applicant"  means a Georgia taxpayer, either individual, partnership, 

corporation, professional association, limited liability company, or other entity, who makes, or 

contemplates making, a Qualified Donation to a Qualified Organization. (2) "Certification"  means 

final determination by the Department that an Applicant has made a Qualified Donation of 

Conservation Land. (3) "Conservation Easement" means a non-possessory interest of a holder in real 

property as defined in O.C.G.A. § 44-10-2 (1). (4) "Conservation Land"  means Permanently 

Protected land and water, or interests therein, that is in its undeveloped, natural state or that has been 

developed only to the extent consistent with, or is restored to be consistent with, one or more of the 

following conservation purposes as defined below: (4)(a) Protection of water quality through the 
conservation of land containing a substantial amount of 100-year floodplain or containing streams, 

rivers, springs, marshlands, or natural wetlands, and which have a Permanently Protected vegetated 

buffer, such buffer being no less than 100 feet wide as measured from the edge of the water body or 

wetland and wherein no land-disturbing activities, timber harvest, or agricultural operations will 

occur; (4)(b) Reduction of erosion through the conservation of land containing a substantial amount of 

steep slopes of greater than 25% that will be protected from soil-disturbing activities; (4)(c) Protection 

of wildlife habitat through the conservation of high priority plants, animals, and habitats as defined by 

Georgia's Comprehensive Wildlife Conservation Strategy dated August 31, 2005, a copy of which can 

be obtained on the web at www.gadnr.org/cwcs or from the Wildlife Resources Division of the 

Department of Natural Resources 2070 U.S. Hwy. 278, SE, Social Circle, GA 30025 (Tel: 770-918-

6400); (4)(d) Maintenance of prime farmland and forestry land managed according to current Best 
Management Practices as defined by the Georgia Soil and Water Conservation Commission and/or the 

Georgia Forestry Commission. Such properties must consist of a minimum of ten (10) contiguous 

acres and be used for production of timber products, crops, or livestock; (4)(e) Provision of 

compatible, low-infrastructure natural-resource based outdoor recreation as described in Georgia's 

Statewide Comprehensive Outdoor Recreation Plan 2008-2013, a copy of which can be obtained on 

the web at www.gastateparks.org or from the Georgia State Parks & Historic Sites Division of the 

Department of Natural Resources at 2 Martin Luther King, Jr. Dr., Suite 1352 East, Atlanta, GA 

30334 (Tel: 404-656-2770), through the protection of land which is accessible for substantial and 

regular use by the general public at little or no cost; (4)(f) Provision of habitat or recreational 

connectivity through the protection of land contiguous with existing Conservation Lands, or with 

local, state, or federal lands managed primarily for natural habitat and which are open to the general 
public; and (4)(g) Protection of land with significant archaeological and/or historic sites, listed in or 

eligible for the Georgia Register of Historic Places either individually, or as a contributing building or 

land area within a historic district.  (5) "Department"  means the Department of Natural Resources. 

(6) "Permanent Protection" and "Permanently Protected" mean the protection of land and water 

resources as defined in O.C.G.A. § 12-6A-2 (10). (7) "Pre -Certification"  means preliminary 

determination by the Department that an Applicant's proposed Qualified Donation meets the criteria 

for Conservation Land.  (8) "Qualified Donation"  means the fee simple conveyance of 100 percent 

of all right, title, and interest in the entire property, either by full donation or a discounted sale below 

Fair Market Value, or an interest in property which qualifies as a Conservation Easement, which has 

been accepted by a Qualified Organization and which has been permanently protected. The following 

types of properties and easements are specifically not eligible as qualified donations under this 

program: (8)(a) Any real property which is used for or associated with the playing of golf, or other 
high-infrastructure recreational facility; (8)(b) Any real property which is otherwise required to be 

dedicated open space pursuant to local governmental regulations or ordinances or to increase building 

density levels; and (8)(c) Except as otherwise provided in O.C.G.A. § 48-7-29.12 (d)(2), only one 



qualified donation may be made on a property that was part of a larger parcel under the same 

ownership in the prior year.  (9) "Qualified Organization"  means the federal government, state, a 

county, a municipality, or a consolidated government of this state; or a bona fide charitable nonprofit 

organization qualified under the Internal Revenue Code. To be a Qualified Organization, a charitable 

nonprofit organization must: (9)(a) Be authorized to do business in Georgia and, if required, be 

currently registered with the Georgia Secretary of State; (9)(b) Have received tax-exempt status as a 

charity under section 501c(3) of the Internal Revenue Code of 1986 as stated in a Determination Letter 
provided by the Internal Revenue Service; (9)(c) Meet the requirements of section 1.170A-14(c) of the 

Internal Revenue Code of 1986, and therefore have the power to acquire, hold, or maintain land or 

interests in land; and (9)(d) Have adopted the Land Trust Alliance's Land Trust Standards and 

Practices (2004), a copy of which can be obtained from www.lta.org, as guidelines for the 

organization's operations. 

 

391-1-6-.04 Application f or Pre-Certification and Certification -- (1) Application forms for Pre-

Certification or Certification may be obtained from the Department. The Applicant shall submit the 

completed application to the Department with all attachments necessary to provide sufficient 

information for review and evaluation.  (2) The Department shall review all completed Pre-

Certification applications and shall make a preliminary determination as to whether or not the 

proposed donation is a Qualified Donation of Conservation Land. The Applicant shall be notified of 
this determination by letter within 60 days of receipt of the application. The Department shall reject 

Pre-Certification applications that are incomplete, incorrect, or do not meet the definition of 

Conservation Land, including applications where the conservation easement does not provide for 

Permanent Protection as required in this chapter. If the Department rejected the Pre-Certification 

application because it was incomplete or incorrect, the Applicant may resubmit the Pre-certification 

application with revised or corrected information for consideration by the Department.  (3) 

Application for Certification of a donation may be made only after the property transaction has been 

completed and recorded by deed or other method to assure Permanent Protection. The Department 

shall review all completed Certification applications and shall make a determination as to whether or 

not the donation is a Qualified Donation of Conservation Land. The Applicant will be notified of this 

determination, including the reason for rejection, if applicable, by letter within 90 days of receipt of 
the application. The Department shall reject Certification applications that are incomplete, incorrect, 

or are not Qualified Donations of Conservation Land, including applications where the conservation 

easement does not provide for Permanent Protection as required in this chapter. If the Department 

rejected the Certification application because it was incomplete or incorrect, the Applicant may 

resubmit the application with revised or corrected information for consideration by the Department. 

(4) A final determination by the Department on a Certification application shall be subject to review 

and appeal under Chapter 13 of Title 50, the Georgia Administrative Procedure Act. To contest the 

Department's final determination, an applicant must file a petition for a hearing within thirty (30) 

calendar days after issuance of notice of the Department's final determination. A petition for hearing 

must be in writing and must comply with all applicable requirements set forth in Rules 391-1-2-.03, 

391-1-2-.04 and 391-1-2-.05. The date upon which a petition for hearing is deemed to be filed with the 
Department is determined in accordance with Rule 391-1-2-.04. The failure of an applicant to file a 

petition for hearing within thirty (30) calendar days after issuance of notice of the Department's final 

determination shall operate as a waiver of the applicant's right to contest the determination and the 

determination shall become the final decision of the Department in accordance with O.C.G.A. § 50-

13-19. 

 

391-1-6-.05 Monitoring and Reporting Requirement-- (1) Holders of Conservation Easements 

certified under this program shall annually monitor the Conservation Easement to assure that the terms 

are maintained and shall prepare an annual monitoring report. The Department may request a copy of 

annual monitoring reports at any time. A Qualified Organization that fails to submit requested annual 

monitoring reports shall not be eligible to be a Qualified Organization until they are in compliance 

with this rule. (2) The Department shall annually submit to its Board a status report of the GCTCP. 

Hawaii 209E-10 State business tax credit.ð (a) The department shall certify annually to the department of 
taxation the applicability of the tax credit provided in this chapter for a qualified business against any 

taxes due the State. Except for the general excise tax, the credit shall be eighty per cent of the tax due 



for the first tax year, seventy per cent of the tax due for the second tax year, sixty per cent of the tax 

due for the third year, fifty per cent of the tax due the fourth year, forty per cent of the tax due the fifth 

year, thirty per cent of the tax due the sixth year, and twenty per cent of the tax due the seventh year. 

For qualified businesses engaged in the manufacturing of tangible personal property or the producing 

or processing of agricultural products, the credit shall continue after the seventh year at the rate of 

twenty per cent of the tax due for each of the subsequent three tax years. Any tax credit not usable 

shall not be applied to future tax years. (b) When a partnership is eligible for a tax credit under this 
section, each partner shall be eligible for the tax credit provided for in this section on the partner's 

income tax return in proportion to the amount of income received by the partner from the partnership. 

Any qualified business having taxable income from business activity, both within and without the 

enterprise zone, shall allocate and apportion its taxable income attributable to the conduct of business. 

Tax credits provided for in this section shall only apply to taxable income of a qualified business 

attributable to the conduct of business within enterprise zones located within the same county. (c) In 

addition to any tax credit authorized under this section, any qualified business shall be entitled to a tax 

credit against any taxes due the State in an amount equal to a percentage of unemployment taxes paid. 

The amount of the credit shall be equal to eighty per cent of the unemployment taxes paid during the 

first year, seventy per cent of the taxes paid during the second year, sixty per cent of the taxes paid 

during the third year, fifty per cent of the taxes paid during the fourth year, forty per cent of the taxes 

paid during the fifth year, thirty per cent of the taxes paid during the sixth year, and twenty per cent of 
the taxes paid during the seventh year. For qualified businesses engaged in the manufacturing of 

tangible personal property or the producing or processing of agricultural products, the credit shall 

continue after the seventh year in an amount equal to twenty per cent of the taxes paid during each of 

the subsequent three tax years.  (d) Tax credits provided for in subsection (c) shall only apply to the 

unemployment tax paid on employees employed at the qualified business's establishment or 

establishments within enterprise zones located within the same county. Any tax credit not usable shall 

not be applied to future tax years. 

 

211G-12Tax credits-- (a) The State shall issue tax credits to the corporation that may be transferred 

or otherwise used to reduce the tax liability of any taxpayer pursuant to chapter 235 or 241. The total 

amount of tax credits that may be issued, and which may be transferred pursuant to this chapter by the 
corporation is $36,000,000. Upon compliance with subsection (b), the credits shall be freely 

transferable by the corporation to transferees and by transferees to subsequent transferees; however, 

the tax credits so transferred by the corporation shall not be exercisable before July 1, 2005, nor after 

July 1, 2030. The corporation shall not transfer tax credits except in conjunction with a legitimate call 

on a corporation guarantee. The corporation shall immediately notify the president of the senate, the 

speaker of the house of representatives, and the governor in writing if any tax credit is transferred by 

the corporation in conjunction with a legitimate call on a corporation guarantee; provided that the 

corporation shall not be required to make that notification for transfers to subsequent transferees. (b) 

Subject to the annual authorization by the legislature, the corporation may transfer tax credits under 

this section up to the annual amount allowed under subsection (c). Legislative authorization for the tax 

credits shall be by a separate legislative act. (c) The corporation shall determine the amount of 
individual tax credits to be transferred pursuant to this chapter and may negotiate for the sale of those 

credits subject only to the limits imposed by this chapter. The corporation shall limit the transfer of tax 

credits that may be claimed and used to reduce the tax otherwise imposed by chapter 235 or 241 for 

one fiscal year (including any tax credits that are carried over by a taxpayer from a prior fiscal year 

and used to reduce taxes otherwise imposed in the current fiscal year, as permitted in subsection (g)) 

to not more than an aggregate total of $12,000,000 per fiscal year. The board shall clearly indicate on 

the face of the certificate or other document transferring the tax credit the principal amount of the tax 

credit and the taxable year or years for which the credit may be claimed. (d) The corporation, in 

conjunction with the department of taxation, shall develop a system for registration of any tax credits 

issued or transferred pursuant to this chapter and a system of certificates that permits verification that 

any tax credit claimed upon a tax return is validly issued, properly taken in the year of claim, and that 

any transfers of the tax credit are made in accordance with this chapter. (e) The corporation may pay a 
fee and provide other consideration in connection with the purchase by the corporation of a put option 

or other agreement pursuant to which a transfer of tax credits authorized by this chapter may be made. 

(f) The tax credits issued or transferred pursuant to this chapter, upon election by the taxpayer at time 



of use, shall be treated as a payment or prepayment in lieu of taxes imposed under chapter 235 or 241. 

Tax credits used pursuant to this chapter shall be claimed as a payment of tax or estimated tax for the 

purposes of chapter 235 or 241.  (g) If the tax credits under this section exceed the taxpayer's income 

tax liability under chapter 235 or 241 for any taxable year, or for any other reason is not claimed by a 

taxpayer in whole or in part in any taxable year, the excess of the tax credit over liability, or the 

amount of the unclaimed tax credit, as the case may be, may be carried over and used as a credit 

against the taxpayer's income tax liability in any subsequent year until exhausted, subject to: (g)(1) 
The deadline for the exercise of tax credits imposed by subsection (a); and (g)(2) The monetary limit 

imposed by subsection (c). 

 

235-17 Motion picture and film production; income tax credit--(a) Any law to the contrary 

notwithstanding, there shall be allowed to each taxpayer subject to the taxes imposed by this chapter, 

an income tax credit which shall be deductible from the taxpayer's net income tax liability, if any, 

imposed by this chapter for the taxable year in which the credit is properly claimed. The amount of the 

credit shall be: (a)(1) Fifteen per cent of the qualified production costs incurred by a qualified 

production in any county of the State with a population of over seven hundred thousand; or (a)(2) 

Twenty per cent of the qualified production costs incurred by a qualified production in any county of 

the State with a population of seven hundred thousand or less.  A qualified production occurring in 

more than one county may prorate its expenditures based upon the amounts spent in each county, if 
the population bases differ enough to change the percentage of tax credit.  In the case of a partnership, 

S corporation, estate, or trust, the tax credit allowable is for qualified production costs incurred by the 

entity for the taxable year. The cost upon which the tax credit is computed shall be determined at the 

entity level. Distribution and share of credit shall be determined by rule.  If a deduction is taken under 

section 179 (with respect to election to expense depreciable business assets) of the Internal Revenue 

Code of 1986, as amended, no tax credit shall be allowed for those costs for which the deduction is 

taken.  The basis for eligible property for depreciation of accelerated cost recovery system purposes 

for state income taxes shall be reduced by the amount of credit allowable and claimed. (b) The credit 

allowed under this section shall be claimed against the net income tax liability for the taxable year. For 

the purposes of this section, "net income tax liability" means net income tax liability reduced by all 

other credits allowed under this chapter. (c) If the tax credit under this section exceeds the taxpayer's 
income tax liability, the excess of credits over liability shall be refunded to the taxpayer; provided that 

no refunds or payment on account of the tax credits allowed by this section shall be made for amounts 

less than $1. All claims, including any amended claims, for tax credits under this section shall be filed 

on or before the end of the twelfth month following the close of the taxable year for which the credit 

may be claimed. Failure to comply with the foregoing provision shall constitute a waiver of the right 

to claim the credit.  (d) To qualify for this tax credit, a production shall: (d)(1) Meet the definition of a 

qualified production specified in subsection (l); (d)(2) Have qualified production costs totaling at least 

$200,000; (d)(3) Provide the State, at a minimum, a shared-card, end-title screen credit, where 

applicable; (d)(4) Provide evidence of reasonable efforts to hire local talent and crew; and (d)(5) 

Provide evidence of financial or in-kind contributions or educational or workforce development 

efforts, in partnership with related local industry labor organizations, educational institutions, or both, 
toward the furtherance of the local film and television and digital media industries. (e) On or after July 

1, 2006, no qualified production cost that has been financed by investments for which a credit was 

claimed by any taxpayer pursuant to section 235-110.9 is eligible for credits under this section. (f) To 

receive the tax credit, the taxpayer shall first prequalify the production for the credit by registering 

with the department of business, economic development, and tourism during the development or 

preproduction stage. Failure to comply with this provision may constitute a waiver of the right to 

claim the credit. (g) The director of taxation shall prepare forms as may be necessary to claim a credit 

under this section. The director may also require the taxpayer to furnish information to ascertain the 

validity of the claim for credit made under this section and may adopt rules necessary to effectuate the 

purposes of this section pursuant to chapter 91. (h) Every taxpayer claiming a tax credit under this 

section for a qualified production shall, no later than ninety days following the end of each taxable 

year in which qualified production costs were expended, submit a written, sworn statement to the 
department of business, economic development, and tourism, identifying: (h)(1) All qualified 

production costs as provided by subsection (a), if any, incurred in the previous taxable year; (h)(2) The 

amount of tax credits claimed pursuant to this section, if any, in the previous taxable year; and (h)(3)  



The number of total hires versus the number of local hires by category (i.e., department) and by 

county.  (i) The department of business, economic development, and tourism shall: (i)(1) Maintain 

records of the names of the taxpayers and qualified productions thereof claiming the tax credits under 

subsection (a); (i)(2) Obtain and total the aggregate amounts of all qualified production costs per 

qualified production and per qualified production per taxable year; and (i)(3)  Provide a letter to the 

director of taxation specifying the amount of the tax credit per qualified production for each taxable 

year that a tax credit is claimed and the cumulative amount of the tax credit for all years claimed.  
Upon each determination required under this subsection, the department of business, economic 

development, and tourism shall issue a letter to the taxpayer, regarding the qualified production, 

specifying the qualified production costs and the tax credit amount qualified for in each taxable year a 

tax credit is claimed. The taxpayer for each qualified production shall file the letter with the taxpayer's 

tax return for the qualified production to the department of taxation. Notwithstanding the authority of 

the department of business, economic development, and tourism under this section, the director of 

taxation may audit and adjust the tax credit amount to conform to the information filed by the 

taxpayer.  (j) Total tax credits claimed per qualified production shall not exceed $8,000,000.  (k) 

Qualified productions shall comply with subsections (d), (e), (f), and (h).  (l)  "Commercial":  (1) 

Means an advertising message that is filmed using film, videotape, or digital media, for dissemination 

via television broadcast or theatrical distribution; (2) Includes a series of advertising messages if all 

parts are produced at the same time over the course of six consecutive weeks; and (3) Does not include 
an advertising message with Internet-only distribution.  "Digital media" means production methods 

and platforms directly related to the creation of cinematic imagery and content, specifically using 

digital means, including but not limited to digital cameras, digital sound equipment, and computers, to 

be delivered via film, videotape, interactive game platform, or other digital distribution media 

(excluding Internet-only distribution).  "Post production" means production activities and services 

conducted after principal photography is completed, including but not limited to editing, film and 

video transfers, duplication, transcoding, dubbing, subtitling, credits, closed captioning, audio 

production, special effects (visual and sound), graphics, and animation.  "Production" means a series 

of activities that are directly related to the creation of visual and cinematic imagery to be delivered via 

film, videotape, or digital media and to be sold, distributed, or displayed as entertainment or the 

advertisement of products for mass public consumption, including but not limited to scripting, casting, 
set design and construction, transportation, videography, photography, sound recording, interactive 

game design, and post production.  "Qualified production":  (1) Means a production, with 

expenditures in the State, for the total or partial production of a feature-length motion picture, short 

film, made-for-television movie, commercial, music video, interactive game, television series pilot, 

single season (up to twenty-two episodes) of a television series regularly filmed in the State (if the 

number of episodes per single season exceeds twenty-two, additional episodes for the same season 

shall constitute a separate qualified production), television special, single television episode that is not 

part of a television series regularly filmed or based in the State, national magazine show, or national 

talk show. For the purposes of subsections (d) and (j), each of the aforementioned qualified production 

categories shall constitute separate, individual qualified productions; and (2) Does not include: daily 

news; public affairs programs; non-national magazine or talk shows; televised sporting events or 
activities; productions that solicit funds; productions produced primarily for industrial, corporate, 

institutional, or other private purposes; and productions that include any material or performance 

prohibited by chapter 712.  "Qualified production costs" means the costs incurred by a qualified 

production within the State that are subject to the general excise tax under chapter 237 or income tax 

under this chapter and that have not been financed by any investments for which a credit was or will 

be claimed pursuant to section 235-110.9.  Qualified production costs include but are not limited to: 

(1) Costs incurred during preproduction such as location scouting and related services; (2) Costs of set 

construction and operations, purchases or rentals of wardrobe, props, accessories, food, office 

supplies, transportation, equipment, and related services; (3) Wages or salaries of cast, crew, and 

musicians; (4) Costs of photography, sound synchronization, lighting, and related services; (5) Costs 

of editing, visual effects, music, other post-production, and related services; (6) Rentals and fees for 

use of local facilities and locations; (7) Rentals of vehicles and lodging for cast and crew; (8) Airfare 
for flights to or from Hawaii, and interisland flights; (9) Insurance and bonding;(10) Shipping of 

equipment and supplies to or from Hawaii, and interisland shipments; and (11) Other direct production 

costs specified by the department in consultation with the department of business, economic 



development, and tourism.  

 

235-55.91Credit for employment of vocational rehabilitation referrals-- (a) There shall be allowed 

to each taxpayer subject to the tax imposed by this chapter, a credit for employment of vocational 

rehabilitation referrals which shall be deductible from the taxpayer's net income tax liability, if any, 

imposed by this chapter for the taxable year in which the credit is properly claimed.   (b) The amount 

of the credit determined under this section for the taxable year shall be equal to twenty per cent of the 
qualified first-year wages for that year. The amount of the qualified first-year wages which may be 

taken into account with respect to any individual shall not exceed $6,000. (c) For purposes of this 

section:  "Hiring date" means the day the vocational rehabilitation referral is hired by the employer. 

"Qualified first -year wages" means, with respect to any vocational rehabilitation referral, qualified 

wages attributable to service rendered during the one-year period beginning with the day the 

individual begins work for the employer.  "Qualified wages" means the wages paid or incurred by the 

employer during the taxable year to an individual who is a vocational rehabilitation referral and more 

than one-half of the wages paid or incurred for such an individual is for services performed in a trade 

or business of the employer.  "Vocational rehabilitation referral" means any individual who is 

certified by the department of human services vocational rehabilitation and services for the blind 

division in consultation with the Hawaii state employment service of the department of labor and 

industrial relations as:  (c)(1) Having a physical or mental disability which, for such individual, 
constitutes or results in a substantial handicap to employment; and (c)(2) Having been referred to the 

employer upon completion of (or while receiving) rehabilitative services pursuant to: (c)(2)(A) An 

individualized written rehabilitation plan under the State's plan for vocational rehabilitation services 

approved under the Rehabilitation Act of 1973, as amended; (c)(2)(B) A program of vocational 

rehabilitation carried out under chapter 31 of Title 38, United States Code; or (c)(2)(C) An individual 

work plan developed and implemented by an employment network pursuant to subsection (g) of 

section 1148 of the Social Security Act, as amended, with respect to which the requirements of such 

subsection are met.  "Wages" has the meaning given to such term by section 3306(b) of the Internal 

Revenue Code (determined without regard to any dollar limitation contained in the Internal Revenue 

Code section). "Wages" shall not include: (c)(2)(C)(1) Amounts paid or incurred by an employer for 

any period to any vocational rehabilitation referral for whom the employer receives state or federally 
funded payments for on-the-job training of the individual for the period; (c)(2)(C)(2) Amounts paid to 

an employer (however utilized by the employer) for any vocational rehabilitation referral under a 

program established under section 414 of the Social Security Act; and (c)(2)(C)(3) If the principal 

place of employment is at a plant or facility, and there is a strike or lockout involving vocational 

rehabilitation referrals at the plant or facility, amounts paid or incurred by the employer to the 

vocational rehabilitation referral for services which are the same as, or substantially similar to, those 

services performed by employees participating in, or affected by, the strike or lockout during the 

period of strike or lockout. (d) The following shall apply to certifications of vocational rehabilitation 

referrals: (d)(1) An individual shall not be treated as a vocational rehabilitation referral unless, on or 

before the day on which the individual begins work for the employer, the employer: (d)(1)(A) Has 

received a certification from the department of human services vocational rehabilitation and services 
for the blind division that the individual is a qualified vocational rehabilitation referral; or  (d)(1)(B) 

Has requested in writing the certification from the department of human services vocational 

rehabilitation and services for the blind division that the individual is a qualified vocational 

rehabilitation referral.  For purposes of the preceding sentence, if on or before the day on which the 

individual begins work for the employer, the individual has received from the department of human 

services vocational rehabilitation and services for the blind division a written preliminary 

determination that the individual is a vocational rehabilitation referral, then ñthe fifth dayò shall be 

substituted for ñthe dayò in the preceding sentence. (d)(2) If an individual has been certified as a 

vocational rehabilitation referral and the certification is incorrect because it was based on false 

information provided by the individual, the certification shall be revoked and wages paid by the 

employer after the date on which notice of revocation is received by the employer shall not be treated 

as qualified wages.  (d)(3) In any request for a certification of an individual as vocational 
rehabilitation referral, the employer shall certify that a good faith effort was made to determine that 

such individual is a vocational rehabilitation referral.  (e) The following wages paid to vocational 

rehabilitation referrals are ineligible to be claimed by the employer for this credit: (e)(1) No wages 



shall be taken into account under this section with respect to a vocational rehabilitation referral who: 

(e)(1)(A) Bears any of the relationships described in section 152(a)(1) to (8) of the Internal Revenue 

Code to the taxpayer, or, if the taxpayer is a corporation, to an individual who owns, directly or 

indirectly, more than fifty per cent in value of the outstanding stock of the corporation (determined 

with the application of section 267(c) of the Internal Revenue Code); (e)(1)(B) If the taxpayer is an 

estate or trust, is a grantor, beneficiary, or fiduciary of the estate or trust, or is an individual who bears 

any of the relationships described in section 152(a)(1) to (8) of the Internal Revenue Code to a grantor, 
beneficiary, or fiduciary of the estate or trust; or (e)(1)(C) Is a dependent (described in section 

152(a)(9) of the Internal Revenue Code) of the taxpayer, or, if the taxpayer is a corporation, of an 

individual described in subparagraph (A), or, if the taxpayer is an estate or trust, of a grantor, 

beneficiary, or fiduciary of the estate or trust. (e)(2) No wages shall be taken into account under this 

section with respect to any vocational rehabilitation referral if, prior to the hiring date of the 

individual, the individual had been employed by the employer at any time during which the individual 

was not a vocational rehabilitation referral.  (e)(3) No wages shall be taken into account under this 

section with respect to any vocational rehabilitation referral unless such individual either: (e)(3)(A) Is 

employed by the employer at least ninety days; or (e)(3)(B) Has completed at least one hundred-

twenty hours of services performed for the employer. (f) In the case of a successor employer referred 

to in section 3306(b)(1) of the Internal Revenue Code, the determination of the amount of the tax 

credit allowable under this section with respect to wages paid by the successor employer shall be made 
in the same manner as if the wages were paid by the predecessor employer referred to in the section. 

(g) No credit shall be determined under this section with respect to wages paid by an employer to a 

vocational rehabilitation referral for services performed by the individual for another person unless the 

amount reasonably expected to be received by the employer for the services from the other person 

exceeds the wages paid by the employer to the individual for such services. (h) The credit allowed 

under this section shall be claimed against net income tax liability for the taxable year. A tax credit 

under this section which exceeds the taxpayer's income tax liability may be used as a credit against the 

taxpayer's income tax liability in subsequent years until exhausted. (i) All claims for tax credits under 

this section, including any amended claims, shall be filed on or before the end of the twelfth month 

following the close of the taxable year for which the credits may be claimed. Failure to comply with 

the foregoing provision shall constitute a waiver of the right to claim the credit. (j) No deduction shall 
be allowed for that portion of the wages or salaries paid or incurred for the taxable year that is equal to 

the amount of the credit determined under this section. (k) The director of taxation may adopt any 

rules under chapter 91 and forms necessary to carry out this section. 

 

235-110.9 High technology business investment tax credit --(a) There shall be allowed to each 

taxpayer subject to the taxes imposed by this chapter a high technology business investment tax credit 

that shall be deductible from the taxpayer's net income tax liability, if any, imposed by this chapter for 

the taxable year in which the investment was made and the following four years provided the credit is 

properly claimed. The tax credit shall be as follows: (a)(1) In the year the investment was made, thirty-

five per cent; (a)(2) In the first year following the year in which the investment was made, twenty-five 

per cent; (a)(3) In the second year following the investment, twenty per cent; (a)(4) In the third year 
following the investment, ten per cent; and (a)(5) In the fourth year following the investment, ten per 

cent; of the investment made by the taxpayer in each qualified high technology business, up to a 

maximum allowed credit in the year the investment was made, $700,000; in the first year following 

the year in which the investment was made, $500,000; in the second year following the year in which 

the investment was made, $400,000; in the third year following the year in which the investment was 

made, $200,000; and in the fourth year following the year in which the investment was made, 

$200,000.   (b) The credit allowed under this section shall be claimed against the net income tax 

liability for the taxable year. For the purpose of this section, "net income tax liability" means net 

income tax liability reduced by all other credits allowed under this chapter. By accepting an 

investment for which the credit allowed under this section may be claimed, a qualified high 

technology business consents to the public disclosure of the qualified high technology business' name 

and status as a beneficiary of the credit under this section. (c) If the tax credit under this section 
exceeds the taxpayer's income tax liability for any of the five years that the credit is taken, the excess 

of the tax credit over liability may be used as a credit against the taxpayer's income tax liability in 

subsequent years until exhausted. Every claim, including amended claims, for a tax credit under this 



section shall be filed on or before the end of the twelfth month following the close of the taxable year 

for which the credit may be claimed. Failure to comply with the foregoing provision shall constitute a 

waiver of the right to claim the credit. (d) If at the close of any taxable year in the five-year period in 

subsection (a): (d)(1) The business no longer qualifies as a qualified high technology business; (d)(2) 

The business or an interest in the business has been sold by the taxpayer investing in the qualified high 

technology business; or (d)(3) The taxpayer has withdrawn the taxpayer's investment wholly or 

partially from the qualified high technology business; the credit claimed under this section shall be 
recaptured. The recapture shall be equal to ten per cent of the amount of the total tax credit claimed 

under this section in the preceding two taxable years. The amount of the credit recaptured shall apply 

only to the investment in the particular qualified high technology business that meets the requirements 

of paragraph (1), (2), or (3). The recapture provisions of this subsection shall not apply to a tax credit 

claimed for a qualified high technology business that does not fall within the provisions of paragraph 

(1), (2), or (3). The amount of the recaptured tax credit determined under this subsection shall be 

added to the taxpayer's tax liability for the taxable year in which the recapture occurs under this 

subsection. (e) Every taxpayer, before March 31 of each year in which an investment in a qualified 

high technology business was made in the previous taxable year, shall submit a written, certified 

statement to the director of taxation identifying: (e)(1) Qualified investments, if any, expended in the 

previous taxable year; and (e)(2) The amount of tax credits claimed pursuant to this section, if any, in 

the previous taxable year.  (f) The department shall: (f)(1) Maintain records of the names and 
addresses of the taxpayers claiming the credits under this section and the total amount of the qualified 

investment costs upon which the tax credit is based;(f)(2) Verify the nature and amount of the 

qualifying investments; (f)(3) Total all qualifying and cumulative investments that the department 

certifies; and (f)(4) Certify the amount of the tax credit for each taxable year and cumulative amount 

of the tax credit.  Upon each determination made under this subsection, the department shall issue a 

certificate to the taxpayer verifying information submitted to the department, including qualifying 

investment amounts, the credit amount certified for each taxable year, and the cumulative amount of 

the tax credit during the credit period. The taxpayer shall file the certificate with the taxpayer's tax 

return with the department.  The director of taxation may assess and collect a fee to offset the costs of 

certifying tax credits claims under this section. All fees collected under this section shall be deposited 

into the tax administration special fund established under section 235-20.5.  (g) As used in this 
section: "Investment tax credit allocation ratio" means, with respect to a taxpayer that has made an 

investment in a qualified high technology business, the ratio of:  (1) The amount of the credit under 

this section that is, or is to be, received by or allocated to the taxpayer over the life of the investment, 

as a result of the investment; to (2) The amount of the investment in the qualified high technology 

business. "Qualified high technology business" means a business, employing or owning capital or 

property, or maintaining an office, in this State; provided that: (1) More than fifty per cent of its total 

business activities are qualified research; and provided further that the business conducts more than 

seventy-five per cent of its qualified research in this State; or (2) More than seventy-five per cent of its 

gross income is derived from qualified research; and provided further that this income is received 

from: (A) Products sold from, manufactured in, or produced in this State; or (B) Services performed in 

this State. "Qualified research" means the same as defined in section 235-7.3.  (h) Common law 
principles, including the doctrine of economic substance and business purpose, shall apply to any 

investment. There exists a presumption that a transaction satisfies the doctrine of economic substance 

and business purpose to the extent that the special allocation of the high technology business tax credit 

has an investment tax credit ratio of 1.5 or less of credit for every dollar invested. Transactions for 

which an investment tax credit allocation ratio greater than 1.5 but not more than 2.0 of credit for 

every dollar invested and claimed may be reviewed by the department for applicable doctrines of 

economic substance and business purpose. Businesses claiming a tax credit for transactions with 

investment tax credit allocation ratios greater than 2.0 of credit for every dollar invested shall 

substantiate economic merit and business purpose consistent with this section. (i) For investments 

made on or after May 1, 2009, notwithstanding any other law to the contrary, no allocations, special or 

otherwise, of credits under this section may exceed the amount of the investment made by the taxpayer 

ultimately claiming this credit; and investment tax credit allocation ratios greater than 1.0 of credit for 
every dollar invested shall not be allowed. In addition, the credit shall be allowed only in accordance 

with subsection (a). (j) For investments made on or after May 1, 2009, this section shall be subject to 

section 235-A.  (k) This section shall not apply to taxable years beginning after December 31, 2010. 



 

235-110.91Tax credit for research activities-- (a) Section 41 (with respect to the credit for 

increasing research activities) and section 280C(c) (with respect to certain expenses for which the 

credit for increasing research activities are allowable) of the Internal Revenue Code shall be operative 

for the purposes of this chapter as provided in this section; except that references to the base amount 

shall not apply and credit for all qualified research expenses may be taken without regard to the 

amount of expenses for previous years. If section 41 of the Internal Revenue Code is repealed or 
terminated prior to January 1, 2011, its provisions shall remain in effect for purposes of the income tax 

law of the State as modified by this section, as provided for in subsection (j).   (b) All references to 

Internal Revenue Code sections within sections 41 and 280C(c) of the Internal Revenue Code shall be 

operative for purposes of this section. (c) There shall be allowed to each qualified high technology 

business subject to the tax imposed by this chapter an income tax credit for qualified research 

activities equal to the credit for research activities provided by section 41 of the Internal Revenue 

Code and as modified by this section. The credit shall be deductible from the taxpayer's net income tax 

liability, if any, imposed by this chapter for the taxable year in which the credit is properly claimed.   

(d) Every qualified high technology business, before March 31 of each year in which qualified 

research and development activity was conducted in the previous taxable year, shall submit a written, 

certified statement to the director of taxation identifying: (d)(1) Qualified expenditures, if any, 

expended in the previous taxable year; and (d)(2) The amount of tax credits claimed pursuant to this 
section, if any, in the previous taxable year.  (e) The department shall:  (e)(1) Maintain records of the 

names and addresses of the taxpayers claiming the credits under this section and the total amount of 

the qualified research and development activity costs upon which the tax credit is based; (e)(2) Verify 

the nature and amount of the qualifying costs or expenditures; (e)(3) Total all qualifying and 

cumulative costs or expenditures that the department certifies; and (e)(4) Certify the amount of the tax 

credit for each taxable year and cumulative amount of the tax credit.  Upon each determination made 

under this subsection, the department shall issue a certificate to the taxpayer verifying information 

submitted to the department, including the qualifying costs or expenditure amounts, the credit amount 

certified for each taxable year, and the cumulative amount of the tax credit during the credit period. 

The taxpayer shall file the certificate with the taxpayer's tax return with the department.  The director 

of taxation may assess and collect a fee to offset the costs of certifying tax credit claims under this 
section. All fees collected under this section shall be deposited into the tax administration special fund 

established under section 235-B.  (f) As used in this section: "Basic research" under section 41(e) of 

the Internal Revenue Code shall not include research conducted outside of the state.  " Qualified high 

technology business" means the same as in section 235-110.9. "Qualified research" under section 

41(d)(1) of the Internal Revenue Code shall not include research conducted outside of the state. (g) If 

the tax credit for qualified research activities claimed by a taxpayer exceeds the amount of income tax 

payment due from the taxpayer, the excess of the tax credit over payments due shall be refunded to the 

taxpayer; provided that no refund on account of the tax credit allowed by this section shall be made for 

amounts less than $1. (h) All claims for a tax credit under this section shall be filed on or before the 

end of the twelfth month following the close of the taxable year for which the credit may be claimed. 

Failure to properly claim the credit shall constitute a waiver of the right to claim the credit. (i) The 
director of taxation may adopt any rules under chapter 91 and forms necessary to carry out this 

section. (j) This section shall not apply to taxable years beginning after December 31, 2010. 

Idaho 35.01.01.704 CreditsðPass-Through Entities -- 01. In General. A credit earned by a partnership, S 

corporation, estate, or trust generally is claimed on the income tax returns of the partners, 

shareholders, or beneficiaries of the entity.  01.a. Partnerships. A credit passes through to a partner 

based on that partner's distributive share of partnership profits.  01.b.  S Corporations. A credit passes 

through to a shareholder based on that shareholder's pro rata share of income or loss.   01.c. Estates 

and Trusts. A credit passes through to a beneficiary in the same ratio that income is allocable to that 

beneficiary.  02 Limitations . 02.a. In General. Credits claimed on a partner's, shareholder's, or 

beneficiary's tax return may not exceed the limitations imposed by statute or rule.  02.b. Example. 

Partnership XYZ has three (3) individual partners who each are entitled to a one-third ( 1/3) share of 

the partnership profits. The partnership contributed three thousand dollars ($3,000) to an educational 

institution. The contribution qualifies for the credit provided by Section 63-3029A, Idaho Code. One-
third ( 1/3) of the contribution, one thousand dollars ($1,000), passes through to Partner X who files a 

joint return. He is allowed a credit of fifty percent (50%) of the amount contributed, but is limited to 



the lesser of one hundred dollars ($100) or twenty percent (20%) of his total income tax liability.  02.c.  

Example. Assume the same facts as in Subsection 704.02.b., except Partner X also contributed two 

hundred dollars ($200) to a qualifying educational institution. Subject to other limitations, the credit is 

six hundred dollars ($600) computed as follows: (($1,000 + $200) × 2.5).  03 Carryovers. Carryovers 

of credit are allowed to the partner, shareholder, or beneficiary to the extent provided by statute or 

rule.  04 Different Taxable Year Ends. If a pass-through entity has a taxable year end different from 

that of a partner, shareholder, or beneficiary, the credit is available in the same taxable year that 
income or loss from that entity is reported.  Information Provided by a Pass-Through Entity. The pass-

through entity shall prepare and distribute to each partner, shareholder, or beneficiary a schedule 

detailing the proportionate share of each credit earned and any recapture that is required. Copies of 

these schedules shall be attached to the pass-through entity's Idaho income tax return or information 

return for the taxable year that the credit is earned and to each return on which the credit is claimed.  

06. Pass-Through Entities That Pay Tax. A pass-through entity is entitled to credits that generally 

pass through to the nonresident partner, shareholder, or beneficiary for whom the pass-through entity 

is paying the tax. For example, Idaho investment tax credit earned that would have passed through to 

the owner or beneficiary could be claimed by the pass-through entity subject to the applicable 

limitations. Limitations based on the tax liability apply to each owner's or beneficiary's tax liability 

being paid by the pass-through entity. 

 
35.01.01.705 Credit for Contributions to Educational Institutions  -- 01. Qualified Contributions. 

Contributions must be made in cash or in kind during the taxable year the credit is claimed. Unpaid 

pledges do not qualify as contributions. Tuition, room and board, student fees, and similar charges are 

not contributions. 02 Li mitationsðIndividuals. The credit allowed to an individual is fifty percent 

(50%) of the amount contributed limited to the lesser of: 02.a. Twenty percent (20%) of his total 

income tax liability; or 02.b. One hundred dollars ($100) if filing other than a joint return or two 

hundred dollars ($200) if filing a joint return.  03 LimitationsðCorporations. The credit allowed to 

a corporation is fifty percent (50%) of the amount contributed limited to the lesser of:  03.a. Ten 

percent (10%) of the total income tax liability; or 03.b. One thousand dollars ($1,000).  04 Pass-

Through Entities. The credit may be earned by a partnership, S corporation, estate or trust and passed 

through to the partner, shareholder, or beneficiary. For pass-through entities paying tax and the 
application of limitations on pass-through credits, see Rule 785 of these rules.  Other Limitations . 

05.a. This credit is further limited if the credit for qualifying new employees is claimed.  05.b. This 

credit plus other nonrefundable credits may not reduce the taxpayerôs tax liability below zero (0). See 

Rule 799 of these rules for the priority of credits.  06. Effect on Itemized Deductions. The credit 

allowed does not reduce the amount of charitable contributions that may be included in itemized 

deductions.  07. Nonprofit Public and Private Museums.ð To qualify as a museum pursuant to 

Section 63-3029A, Idaho Code, the public or private nonprofit institution must be organized for the 

purpose of collecting, preserving, and displaying objects of aesthetic, educational, or scientific value 

and must be open to the general public on a regular basis. 

 

35.01.01.710, Idaho Investment Tax CreditðIn General 01 Credit Allowed. The investment tax 
credit allowed by Section 63-3029B, Idaho Code, applies to investments made during tax years 

beginning on and after January 1, 1982, that qualify pursuant to Sections 46(c), 47, and 48, Internal 

Revenue Code, as in effect prior to amendment by Public Law 101-508. Investments must also meet 

the requirements of Section 63-3029B, Idaho Code, and Rules 710 through 719 of these rules.  02. 

Limitations.   02.a. Tax liability.   02.a.i. For taxable years beginning on or after January 1, 2000, the 

credit claimed may not exceed fifty percent (50%) of the tax after credit for taxes paid another state.  

.02.a.ii.  For taxable years beginning on or after January 1, 1995 and before January 1, 2000, the credit 

claimed may not exceed forty-five percent (45%) of the tax after credit for taxes paid another state.  

02.b. Credit for qualifyin g new employees. If the credit for qualifying new employees is claimed in 

the current taxable year or carried forward to a future taxable year, the investment tax credit is limited 

by the provisions of Section 63-3029F, Idaho Code.  02.c. Unitary taxpayers. Limitations apply to 

each taxpayer according to its own tax liability. Each corporation in a unitary group is a separate 
taxpayer. See Rule 711 of these rules.  02.d. Nonrefundable credits. The investment tax credit is a 

nonrefundable credit. It is applied to the income tax liability in the priority order for nonrefundable 

credits described in Rule 799 of these rules.  .03. Carryovers.  03.a. Investment tax credit earned on 



investments made on or after January 1, 1990, but not claimed against tax in the year earned is eligible 

for a seven (7) year carryover. If a credit carryover from these years is available to be carried into 

taxable years beginning on or after January 1, 2000, the credit carryover is extended from seven (7) 

years to fourteen (14) years.  .03.b. For example, a calendar year taxpayer earned investment tax credit 

in calendar year 1993. The taxpayer was unable to use all the credit in that year and in the subsequent 

carryover years. Carryover was remaining into the seventh and final carryover year, calendar year 

2000. Since the taxpayer had eligible carryover going into a taxable year beginning on or after January 
1, 2000, the carryover period changes from seven (7) years to fourteen (14) years. Assuming the 

carryover is available for the entire carryover period, and that there are no short period years, the last 

year that the carryover can be used will be calendar year 2007. If the seventh carryover year was a 

taxable year beginning prior to January 1, 2000, the carryover period has expired and is not extended.  

.03.c. Investment tax credit earned on investments made in taxable years beginning on or after January 

1, 2000, but not claimed against tax in the year earned is eligible for a fourteen (14) year carryover.  

.04 Motor Vehicle. Motor vehicle means a self-propelled vehicle that is registered or may be 

registered for highway use pursuant to the laws of Idaho. Gross vehicle weight is determined by the 

manufacturer's specified gross vehicle weight.  .05 Expensed Property. The cost of property that the 

taxpayer elects to expense pursuant to Section 179, Internal Revenue Code, is not a qualified 

investment.  .06 Bonus Depreciation. The cost of property that the taxpayer elects to deduct as bonus 

first-year depreciation pursuant to Section 168(k), Internal Revenue Code, is not a qualified 
investment for property acquired after 2007. 

 

35.01.01.711 Idaho Investment Tax CreditðTaxpayers Entitled to the Credit-- 01.  Unitary 

Taxpayers.  A corporation included as a member of a unitary group may elect to share the investment 

tax credit it earns but does not use with other members of the unitary group. Before the corporation 

may share the credit, it must claim the investment tax credit to the extent allowable against its tax 

liability. The credit available to be shared is the amount of investment tax credit carryover and credit 

earned for the taxable year that exceeds the limitation provided in Section 63-3029B(4), Idaho Code. 

The limitation is applied against the tax computed for the corporation that claims the credit. Credit 

shared with another member of the unitary group reduces the carry forward.  .02. Conversion of C 

Corporation to S Corporation.  02.a. An investment tax credit carryover earned by a C corporation 
that has converted to an S corporation is allowed against the S corporation's tax on built-in gains, net 

capital gains, and excess net passive income. The credit is not allowed against the tax computed 

pursuant to Section 63-3022L, Idaho Code. In addition, the credit may not be passed through to the S 

corporation shareholders.  .02.b. The election to file as an S corporation does not cause recapture of 

investment tax credit. However, the S corporation shall be liable for any recapture of credit originally 

claimed by the C corporation as provided by Rule 715 of these rules.  .03. Agricultural 

Cooperatives. The portion of the investment tax credit earned by an agricultural cooperative that it 

cannot use for the taxable year shall be allocated to the members of the cooperative. If qualifying 

property is disposed of or ceases to qualify prior to the close of its estimated useful life, the recapture 

of credit as provided by Rule 715 of these rules applies as though the cooperative did not allocate any 

of the original credit to the members.  .03.a. The distribution to members is made as provided in Rule 
785 of these rules.  03.b. The investment tax credits claimed by the agricultural cooperative and its 

members may not be more than one hundred percent (100%) of the credit earned.  .04. Leased 

Property. Generally the credit for qualified investments in leased property is claimed by the lessor.  

04.a. If the lessor elected to pass the investment tax credit to the lessee and filed the federal election 

pursuant to the Internal Revenue Code and Treasury Regulations prior to the 1986 Tax Reform Act, 

the investment tax credit shall be claimed by the lessee. Both parties must attach the original election 

and a schedule identifying the qualifying property.  04.b. If a taxpayer is a lessee in a conditional sales 

contract, he is entitled to the investment tax credit on any qualifying property subject to the contract 

since the lessee is considered the purchaser of the property. 

 

35.01.01.712 Idaho Investment Tax CreditðCredit Earned on Movable Property in Taxable 

Years Beginning Before January 1, 1992--.01. In General. The qualified investment for movable 
property is computed by multiplying the investment in that property by the Idaho apportionment 

factor, provided it otherwise qualifies for the investment tax credit. For example, a taxpayer 

determines the qualified investment for a fleet of new trucks based on the investment in the new trucks 



multiplied by the Idaho apportionment factor. The apportionment factor must be used to compute the 

credit for movable property unless the taxpayer can prove, pursuant to Section 63-3027(s), Idaho 

Code, the apportionment factor distorts the measure of Idaho business activity.  .02. Unitary 

Taxpayers. A corporation that is a member of a combined group must use its measure of business 

activity in Idaho to compute the qualified investment in movable property. The measure of business 

activity in Idaho must be computed using the denominators of the combined group.  .03.  

Recomputation of Carryover. If investment tax credit earned in taxable years beginning prior to 
January 1, 1992, is available to be carried over to taxable years beginning on or after January 1, 1992, 

the carryover must be recomputed if the credit earned included credit on movable property. Only the 

credit earned on property used in Idaho qualifies for the carryover as provided in Section 63-3029B, 

Idaho Code, and Rule 713 of these rules. This recomputation is made only for purposes of determining 

the allowable carryover. 

 

35.01.01.713 Idaho Investment Tax CreditðCredit Earned on Property Used Both In and 

Outside Idaho in Taxable Years Beginning After December 31, 1991, but Before January 1, 1995 

--.01. In General. Property must be used at least part of the time in Idaho to qualify for the investment 

tax credit, provided it otherwise qualifies for the credit. It must also be used in Idaho in each 

succeeding year to which a carryover may be taken. Carryovers of investment tax credit earned on 

property that first qualified for the credit in taxable years beginning prior to January 1, 1992, are 
subject to the provisions of this rule.  .02. Election of Methods. The taxpayer must elect to compute 

the investment tax credit on property used both in and outside Idaho using either the percentage-of-use 

method or the Idaho property factor method. The credit for all property used both in and outside Idaho 

must be computed using the method elected.  .02.a. If the percentage-of-use method is elected, the 

basis of each qualified asset is multiplied by the percentage of time, miles, or other measure that 

accurately reflects the use of that asset in Idaho. The use of aircraft within and without Idaho during 

the taxable year shall be determined by the ratio of departures from locations in Idaho to total 

departures.  02.b. If the Idaho property factor method is elected, the total basis of all assets used in and 

outside Idaho that otherwise qualify for the credit is multiplied by the Idaho property factor of the 

taxpayer.  .03. Unitary Taxpayers. The property factor of a corporation that is a member of a 

combined group is computed using its Idaho property as the numerator and the combined group's 
everywhere property as the denominator.  .04. Examples.  .04.a. Idaho Percentage-of-Use Method. In 

January, 1992, a calendar year corporation purchased a road grader for fifty thousand dollars 

($50,000). Thirty percent (30%) of its hours were logged in Idaho during the year. No other qualified 

investments were made during 1992. The taxpayer elected to compute the credit using the percentage-

of-use method. The taxpayer has a fifteen thousand dollar ($15,000) qualified investment computed by 

multiplying thirty percent (30%) by fifty thousand dollars ($50,000). The investment tax credit is 

computed at three percent (3%) of fifteen thousand dollars ($15,000) for a credit of four hundred fifty 

dollars ($450).  04.b. Idaho Property Factor Method. Assume the same facts as in Subsection 

713.04.a., except that in addition to the road grader the taxpayer also purchased an asphalt layer and a 

dump truck. Only the road grader and dump truck were used in Idaho during the year. The taxpayer's 

Idaho property factor is twenty percent (20%). The road grader cost fifty thousand dollars ($50,000), 
the dump truck cost seventy-five thousand dollars ($75,000), and the asphalt layer cost two hundred 

thousand dollars ($200,000). The taxpayer has qualified investments totaling twenty-five thousand 

dollars ($25,000), computed at twenty percent (20%) of the one hundred twenty-five thousand dollars 

($125,000) basis in the road grader and the dump truck. The investment tax credit is computed at three 

percent (3%) of the twenty-five thousand dollars ($25,000) for a total credit of seven hundred fifty 

dollars ($750). The asphalt layer does not qualify for the credit since it was not used in Idaho at any 

time during 1992. 

 

35.01.01.714 Idaho Investment Tax Credit Credit Earned on Property Used Both In and Outside 

Idaho In Taxable Years Beginning on or After January 1, 1995 --.01 In General. Property must be 

used at least part of the time in Idaho to qualify for the investment tax credit, provided it otherwise 

qualifies for the credit. It must also be used in Idaho in each succeeding year to which a carryover may 
be taken.  .02 Election of Methods. Election of MethodsThe taxpayer must elect to compute the 

investment tax credit on property used both in and outside Idaho using either the percentage-of-use 

method or the amount of that property correctly included in the Idaho property factor numerator. The 



credit for all property used both in and outside Idaho must be computed using the method elected.  

.02.a If the percentage-of-use method is elected, the basis of each qualified asset is multiplied by the 

percentage of time, miles, or other measure that accurately reflects the use of that asset in Idaho. The 

use of aircraft within and without Idaho during the taxable year shall be determined by the ratio of 

departures from locations in Idaho to total departures. See Subsection 713.04.a. of these rules for an 

example of the percentage-of-use method.  .02.b If the property factor numerator option is elected, the 

qualified investment is the basis of the asset correctly included in the numerator of the Idaho property 
factor for the year the credit is earned.  .02.b.i The amounts of investment tax credit computed under 

the percentage-of-use method and the property factor numerator option are generally the same. 

Differences may result when a taxpayer uses certain MTC special industry regulations that allow the 

taxpayer to vary from using the percentage-of-use method for determining the Idaho numerator for 

each item of mobile property, and instead allow another method, such as the ratio of mobile property 

miles in the state compared to total mobile property miles or the ratio of departures of aircraft from 

locations in the state compared to total departures. These special industry regulations include the 

regulations for airlines, railroads, and trucking companies. See Rule 580 of these rules for a list of the 

special industries.  .02.b.ii "Correctly included in the numerator of the Idaho property factor" means 

that the amount included in the Idaho property factor numerator was correctly computed using Section 

63-3027, Idaho Code, and related rules including any MTC special industry regulations that apply to 

the taxpayer. If the amount included in the Idaho property factor numerator exceeds the amount that 
should have been included using Section 63-3027, Idaho Code and related rules, the investment tax 

credit shall be allowed only on the amount that reflects the correct calculation for purposes of 

computing the Idaho property factor numerator. For example, a taxpayer includes one hundred percent 

(100%) of the basis of an asset in the Idaho property factor numerator, but the amount correctly 

computed under Section 63-3027, Idaho Code, should have been fifty percent (50%) of the basis of the 

asset. The investment tax credit shall be allowed only on the fifty percent (50%) of the basis of the 

asset. 

 

35.01.01.715 Idaho Investment Tax CreditðRecapture--.01 In General. If a taxpayer is claiming 

or has claimed the investment tax credit for property sold or otherwise disposed of, or that ceases to 

qualify pursuant to Section 63-3029B, Idaho Code, prior to being held five (5) full years, a 
recomputation of the credit shall be made.  .02. Recomputation of the Investment Tax Credit.  

.02.a. The recomputation of the credit and any recapture of prior credits is made pursuant to the 

Internal Revenue Code and Treasury Regulations for the taxable year in which the property is 

disposed of or ceases to qualify.  .02.b. The recapture is computed by multiplying the credit by the 

applicable recapture percentage in Subsection 715.04.  .02.c. The recapture of credit previously 

claimed against tax in prior taxable years is an addition to tax in the taxable year in which the property 

is disposed of or ceases to qualify. The addition to tax does not affect the computation of limitations 

used to determine the amount of investment tax credit or any other Idaho credit that may be claimed in 

the year of the recapture.  .03. Unitary Taxpayers. The corporation that earned the credit is 

responsible for the recapture or recomputation of the credit when the property ceases to qualify.  .04. 

Applicable Recapture Percentages. For qualified business property placed in service after December 
31, 1990, the recapture amount is computed by multiplying the credit earned by the applicable 

recapture percentage. The length of time the asset qualifies determines the recapture percentage as 

follows: .04.a. If less than one (1) year, use one hundred percent (100%); .04.b. If more than one (1) 

year but less than two (2) years, use eighty percent (80%); .04.c. If more than two (2) years but less 

than three (3) years, use sixty percent (60%); .04.d. If more than three (3) years but less than four (4) 

years, use forty percent (40%); .04.e. If more than four (4) years but less than five (5) years, use 

twenty percent (20%). 

 

35.01.01.716 Idaho Investment Tax CreditðRecord-Keeping Requirements--.01. Information 

Required. Each taxpayer must retain and make available, on request, records for each item of 

property included in the computation of the investment tax credit claimed on an income tax return 

subject to examination. The records must include all of the following: .01.a. A description of the 
property; .01.b. The asset number assigned to the item of property, if applicable; .01.c. The acquisition 

date and date placed in service; .01.d. The basis of the property; .01.e. The class of the property for 

recovery property or the estimated useful life for nonrecovery property;.01.f. The designation as new 



or used property;.01.g. The location and utilization (the usage both in and outside Idaho) of the 

property; .01.h. The retirement, disposition, or date transferred out of Idaho, or date no longer used in 

Idaho, if applicable; and .01.i. The reason for acquisition if acquired prior to January 1, 1995.  .02.  

Accounting Records Subject to Examination.ð Accounting records that may need to be examined 

to document acquisition, disposition, location, and utilization of assets include the following:  .02.a. 

Accounting documents that contain asset and account designations and descriptions. These documents 

include a chart of accounts, the accounting manual, controller's manual, or other documents containing 
this information.  02.b. Asset location records including asset directories, asset registers, insurance 

records, property tax records, or similar asset inventory documents.  02.c. Records verifying 

ownership including purchase contracts and cancelled checks.  02.d. Invoices, shipping documents, 

and similar documents reflecting the transfer of assets in and out of Idaho.  .02.e. Purchase orders, 

authorizations for expenditures or other records that identify the reason for acquisition for property 

acquired prior to January 1, 1995.  .02.f. Log books measuring the use of property used both in and 

outside Idaho. These logs must be maintained for each item of property on which investment tax credit 

is claimed. These logs should measure use of property in accordance with the most accurate method 

for measuring the extent of use in Idaho. For example, use in Idaho of trucks, trailers, locomotives, 

and railcars shall be calculated according to actual mileage in and outside Idaho.  .02.g. A system that 

verifies that property on which the investment tax credit was claimed continues to maintain its status 

as Idaho qualifying property throughout the recapture period.  .03. Failure to Maintain Adequate 

Records.ð Failure to maintain any of the records required by this rule may result in the disallowance 

of the credit claimed.  .04. --Unitary Taxpayers. Corporations claiming investment tax credit must 

provide a calculation of the credit earned and used by each member of the combined group. The 

schedule must clearly identify shared credit and the computation of any credit carryovers. 

 

35.01.01.719 Idaho Investment Tax CreditðProperty Tax Exemption in lieu if -- 01. In General. 

Beginning with calendar year 2003, a qualifying taxpayer may elect a two (2) year property tax 

exemption on personal property placed in service during the year. Property placed in service prior to 

January 1, 2003, does not qualify for the exemption. The personal property must be qualified 

investment as defined in Section 63-3029B, Idaho Code, and Rules 710 through 716 of these rules. If 

the property tax exemption is elected on an item of personal property, the taxpayer may not earn the 
investment tax credit on that item. The election is irrevocable.  .02. Terms. As used in this rule: .02.a. 

Qualifying Taxpayer. A taxpayer must meet both of the following requirements to qualify for the 

property tax exemption on personal property.  .02.a.i. The taxpayer's rate of charge or rate of return 

must not be regulated or limited by federal or state law. For example, if a corporation's rate of return is 

set by the Public Utilities Commission, that corporation shall not be eligible to claim the property tax 

exemption on any personal property it may place in service. The corporation may claim investment tax 

credit on the property if the property is qualified investment under Section 63-3029B, Idaho Code. 

Each corporation included in a unitary group shall determine whether its rate of charge or rate of 

return is regulated or limited by federal or state law based solely on its own activities.  .02.a.ii. The 

taxpayer must have had negative Idaho taxable income in the second preceding taxable year.  .02.b. 

Second Preceding Taxable Year. The term second preceding taxable year shall mean the second 
preceding taxable year from the taxable year in which the property is placed in service.  .02.c.  Used 

Property Limitation. The term used property limitation shall mean the one hundred fifty thousand 

dollar ($150,000) limitation imposed by Section 48, Internal Revenue Code of 1986 prior to 

November 5, 1990.  .03.  Negative Idaho Taxable Income In Second Preceding Taxable Year.  .03.a. 

Net Operating Loss Carryovers and Carrybacks. Negative Idaho taxable income in the second 

preceding taxable year shall be determined prior to the application of any Idaho net operating loss 

carry forwards or carry backs.  .03.b. Taxable year, for purposes of this calculation, includes a short 

taxable year as defined by the Internal Revenue Code.  .03.c. Examples of Determining Second 

Preceding Taxable Year.  .03.c.i. A taxpayer files income tax returns on a calendar year basis. During 

calendar year 2003, the taxpayer placed in service personal property that qualifies for the investment 

tax credit. The taxpayerôs two (2) preceding taxable years were calendar years 2001 and 2002. To 

qualify for the property tax exemption on personal property, the taxpayer must have had negative 
Idaho taxable income in calendar year 2001, the second preceding taxable year from calendar year 

2003.  .03.c.ii. A taxpayer files income tax returns on a June 30 fiscal year end basis. During the fiscal 

year ended June 30, 2003, the taxpayer placed in service between January 1, 2003, and June 30, 2003, 



personal property that qualifies for the investment tax credit. The taxpayerôs two (2) preceding taxable 

years were fiscal years ended June 30, 2001 and June 30, 2002. To qualify for the property tax 

exemption, the taxpayer must have had negative Idaho taxable income in fiscal year ended June 30, 

2001, the second preceding taxable year from fiscal year ended June 30, 2003. Property placed in 

service during the fiscal year ended June 30, 2003, but in calendar year 2002 does not qualify for the 

exemption.  .03.c.iii. Assume the same facts as in Subparagraph 719.03.c.ii., of this rule, except the 

taxpayer placed the property in service on September 30, 2003, during his fiscal year ended June 30, 
2004. To qualify for the property tax exemption on personal property placed in service between July 1, 

2003 and June 30, 2004, the taxpayer must have had negative Idaho taxable income in fiscal year 

ended June 30, 2002, the second preceding taxable year from the fiscal year ended June 30, 2004.  

.03.c.iv. Assume the same facts as in Subparagraph 719.03.c.ii., of this rule, except the taxpayerôs 

previous two (2) taxable years included a short taxable year from January 1, 2002 to June 30, 2002, 

and calendar year 2001. To qualify for the property tax exemption on personal property placed in 

service between January 1, 2003 and June 30, 2003, the taxpayer must have had negative Idaho 

taxable income in the taxable year for calendar year 2001, the second preceding taxable year from the 

fiscal year ended June 30, 2003.  .03.c.v.  Table of examples of determining second preceding taxable 

year. 

 

Taxable Year Property Placed in Service  
 First Preceding Taxable Year  

 Second Preceding Taxable Year  

  

Calendar year 2003 

Calendar year 2002 

Calendar year 2001 

  

Calendar year 2004 

Calendar year 2003 

Calendar year 2002 

  
Calendar year 2004 

Calendar year 2003 

Short taxable year beginning February 1, 2002 and ending December 31, 2002 

  

Fiscal year beginning July 1, 2002 and ending June 30, 2003  

Fiscal year beginning July 1, 2001 and ending June 30, 2002  

Fiscal year beginning July 1, 2000 and ending June 30, 2001 

  

Fiscal year beginning September 1, 2003 and ending August 31, 2004 

Fiscal year beginning September 1, 2002 and ending August 31, 2003 

 Fiscal year beginning September 1, 2001 and ending August 31, 2002 
Fiscal year beginning July 1, 2002  and ending June 30, 2003 Short taxable year beginning January 1, 

2002  and ending June 30, 2002 Calendar year 2001  

 

.03.d.  Unitary Taxpayers. Each corporation included in a unitary combined group shall use its Idaho 

taxable income, as determined pursuant to Section 63-3027, Idaho Code, to determine whether it had 

negative Idaho taxable income in the second preceding taxable year. See Rule 365 of these rules for 

more information on how unitary corporations determine their Idaho taxable income. .03.e. Pass-

through Entities. A taxpayer who is a partnership or an S corporation shall not qualify for the 

property tax exemption unless the total of its net business income apportioned to Idaho and its 

nonbusiness income or loss allocated to Idaho is negative for the second preceding taxable year.  .03.f. 

Return Not Filed. If a taxpayer has not filed an Idaho income tax return for the second preceding 

taxable year so that the loss can be verified, the taxpayer shall not be entitled to the exemption.  .04. 
Used Property Limitation.  .04.a. In General. The cost of used property that a taxpayer may take into 

account for any taxable year in computing qualified investment shall not exceed one hundred fifty 

thousand dollars ($150,000). This includes the cost of property the taxpayer placed in service during 



the taxable year and also his share of the cost of property placed in service during the taxable year by 

a partnership, S corporation, estate or trust. Because property must be qualified investment to qualify 

for the property tax exemption, the taxpayer is limited to one hundred fifty thousand dollars 

($150,000) for purposes of determining the property tax exemption.  .04.b. Selection of Items of Used 

Property. If the cost of the taxpayerôs used property eligible for the investment tax credit exceeds the 

used property limitation, the taxpayer must select the particular items of used property the cost of 

which is to be taken into account in computing qualified investment. When the taxpayer selects a 
particular item, the entire cost or the taxpayerôs share of cost of the particular item must be taken into 

account unless the one hundred fifty thousand dollar ($150,000) limitation is exceeded. For example, 

if a taxpayer places in service during the taxable year three (3) items of used property, each with a cost 

of sixty thousand dollars ($60,000), the taxpayer must select the entire cost of two (2) of the items and 

only thirty thousand dollars ($30,000) of the cost of the third item. The taxpayer may not select a 

portion of the cost of each of the three (3) items. The remaining thirty thousand dollars ($30,000) of 

the third item shall not qualify for the investment tax credit nor the property tax exemption since it is 

not qualified investment. The selection by a taxpayer shall be made by taking the cost of the used 

property into account in computing the investment tax credit or the property tax exemption for a 

taxable year.  .04.c. Electing Property Tax Exemption on Selected Used Property Items. Once the 

taxpayer has selected the particular items of used property, the cost of which is to be taken into 

account in computing qualified investment, the taxpayer shall determine whether he may elect the 
property tax exemption on the items selected. If an item qualifies as personal property and the 

taxpayer had a negative Idaho taxable income in the second preceding taxable year, the taxpayer may 

elect to claim the property tax exemption on the item in lieu of earning the investment tax credit. For 

example, assume the same facts as in Paragraph 719.04.b, of this rule. The taxpayer may elect the 

property tax exemption on any of the three (3) items, limited to the amount included as qualified 

investment if the item qualifies as personal property and the taxpayer had a negative Idaho taxable in 

the second preceding taxable year. 

 

35.01.01.720 Credit for Idaho Research Activities In General-- .01. Credit Allowed. .01.a. The 

credit for Idaho research activities allowed by Section 63-3029G, Idaho Code, applies to taxable years 

beginning on and after January 1, 2001.  .01.b. The Idaho credit shall be computed using the same 
definitions of qualified research expenses, qualified research, basic research payments, and basic 

research as are found in Section 41, Internal Revenue Code, except only the amounts related to 

research conducted in Idaho qualify for the Idaho credit. If an expense does not qualify for the federal 

credit under Section 41, Internal Revenue Code, it will not qualify for purposes of the Idaho credit.  

.02. Limitations. The credit for Idaho research activities allowable in any taxable year shall be limited 

as follows:  02.a. Tax Liability. The total amount of any credit for Idaho research activities claimed 

during a taxable year may not exceed one hundred percent (100%) of the tax, after allowing all other 

income tax credits that may be claimed before the credit for Idaho research activities, regardless of 

whether the credit for Idaho research activities results from a carryover earned in prior years, the 

current year, or both. See Rule 799 of these rules for the priority order for nonrefundable credits.  

.02.b.  Credit for Qualifying New Employees. If the credit for qualifying new employees is claimed 
in the current taxable year or carried forward to a future taxable year, the credit for Idaho research 

activities is limited by the provisions of Section 63-3029F, Idaho Code.  .02.c. Unitary Taxpayers. 

Limitations apply to each taxpayer according to its own tax liability. Each corporation in a unitary 

group is a separate taxpayer. See Rule 711 of these rules.  .03. Carryovers. The carryover period for 

the credit for Idaho research activities is fourteen (14) years.  .04. Pass-Through Entities. The credit 

may be earned by a partnership, S corporation, estate, or trust and passed through to the partner, 

shareholder, or beneficiary. See Rule 785 of these rules for the method of attributing the credit, for 

pass-through entities paying tax, and the application of limitations on pass-through credits.  .05. Short 

Taxable Year Calculations.ð Short taxable year calculations provided in Section 41, Internal 

Revenue Code, and related regulations shall be used to compute the Idaho credit if the taxpayer must 

use short taxable year calculations for purposes of computing the federal credit. If the taxpayer makes 

the election in Section 63-3029G(1)(a)(i), Idaho Code, and the taxpayerôs taxable year is not a 
calendar year for 2001, the taxpayer must use the federal short taxable year calculations to compute 

the credit applicable for the period beginning January 1, 2001, and ending the last day of the 

taxpayerôs fiscal year ending in 2001. 



 

35.01.01.721 Credit for Idaho Research Activities Elections--01. Five Year Election. A taxpayer 

may elect to claim the credit for Idaho research activities for one (1) of the following five (5) year 

periods: .01.a. The five (5) year period beginning with the first day of the taxpayerôs taxable year 

beginning in 2001; or .01.b. The five (5) year period beginning with January 1, 2001.  .01.c. If a fiscal 

year taxpayer elects to claim the credit for the five (5) year period beginning with January 1, 2001, the 

credit for Idaho research activities allowed on the taxpayerôs return for the fiscal year beginning in 
2005 shall be computed using only the amounts for research activities occurring prior to January 1, 

2006.  .01.d.  The five (5) year period election shall be made by checking the appropriate box on Form 

67. The election may not be changed unless the statute of limitations is open for assessment for all 

years to which the credit was claimed and all such returns are amended consistently with the change in 

election.  .02. Election To Be Treated As A Start-Up Company. Regardless of whether a taxpayer 

qualifies as a start-up company for purposes of the federal credit for increasing research activities 

under Section 41, Internal Revenue Code, a taxpayer may elect to be treated as a start-up company for 

the credit for Idaho research activities.  .02.a. The election once made is irrevocable.  .02.b. The 

election shall be made by checking the appropriate box on Form 67. .02.c. A taxpayer who makes the 

election under Section 63-3029G, Idaho Code, to be treated as a start-up company shall use the fixed-

base percentage that would be used by the taxpayer if the taxpayer had qualified as a start-up company 

for purposes of the federal credit under Section 41, Internal Revenue Code. For example, if the 
taxpayerôs fiscal year beginning in 2001 is the 8th such taxable year beginning after December 31, 

1993, the fixed-base percentage is one-half ( ½) of the percentage which the aggregate qualified 

research expenses of the taxpayer for the 5th, 6th, and 7th such taxable years is of the aggregate gross 

receipts of the taxpayer for such years.  .03. Unitary Sharing. A corporation included as a member of 

a unitary group may elect to share the credit for Idaho research activities it earns but does not use with 

other members of the unitary group. Before the corporation may share the credit, it must claim the 

credit for Idaho research activities to the extent allowable against its tax liability. The credit available 

to be shared is the amount of credit carryover and credit earned for the taxable year that exceeds the 

limitation provided in Section 63-3029G(3), Idaho Code, or Rule 720.02.b of these rules, whichever is 

applicable. The limitation is applied against the tax computed for the corporation that claims the 

credit. Credit shared with another member of the unitary group reduces the carry forward. 

 

35.01.01.723 Credit for Idaho Research Activities Record-Keeping Requirements --.01. 

Information Required. Each taxpayer must retain and make available, on request, records for each 

item included in the computation of the credit for Idaho research activities claimed on an Idaho 

income tax return. The records must include all of the following: .01.a. Verification that the research 

was conducted in Idaho; .01.b. Verification that wages included in the computation were for qualified 

service performed by an employee in Idaho; .01.c. Verification that supplies included in the 

computation were used for research conducted in Idaho; .01.d. Verification that contract research 

expenses were for research conducted in Idaho; 01.e. Verification that the research activities meet the 

definition of qualified research; and .01.f.  Verification that the amounts included in the Idaho 

computation are includable in the computation of the federal credit allowed by Section 41, Internal 
Revenue Code.  .02. Failure To Maintain Adequate Records.ð Failure to maintain anyof the 

records required by this rule may result in the disallowance of the credit claimed.  03. Unitary 

Taxpayers. Corporations claiming the credit for Idaho research activities must provide a calculation 

of the credit earned and used by each member of the combined group. The schedule must clearly 

identify shared credit and the computation of any credit carryovers. 

 

35.01.01.730 Credit for Contributions to Idaho Youth Fa cilities, Rehabilitation Facilities and 

Nonprofit Substance Abuse Centers-- 01. Qualified Contributions. Contributions must be made in 

cash or in kind during the taxable year the credit is claimed. Unpaid pledges do not qualify as 

contributions. Fees for services provided, room and board, and similar charges are not contributions.  

.02. LimitationsðIndividuals. The credit allowed to an individual is fifty percent (50%) of the 

amount contributed limited to the lesser of: .02.a. Twenty percent (20%) of his total income tax 
liability; or .02.b. One hundred dollars ($100) if filing other than a joint return or two hundred dollars 

($200) if filing a joint return.  03. LimitationsðCorporations. The credit allowed to a corporation is 

fifty percent (50%) of the amount contributed limited to the lesser of: .03.a. Ten percent (10%) of its 



total income tax liability; or .03.b. Five hundred dollars ($500).  .04. Pass-through Entities. The 

credit may be earned by a partnership, S corporation, estate or trust and passed through to the partner, 

shareholder, or beneficiary. For pass-through entities paying tax and the application of limitations on 

pass-through credits, see Rule 785 of these rules.  .05. Other Limitations.  .05.a.  This credit plus any 

other nonrefundable credits may not reduce the taxpayer's tax liability below zero (0). See Rule 760 of 

these rules for the priority of credits.  05.b. This credit plus any other nonrefundable credits may not 

reduce the taxpayerôs tax liability below zero (0). See Rule 799 of these rules for the priority of 
credits.  .06.  Effect on Itemized Deductions. The credit allowed does not reduce the amount of 

charitable contributions that may be included in itemized deductions. 

 

35.01.01.735 Credit for New EmployeesðRevenue-Producing Enterprise--01. In General. Only 

the activities listed in Section 63-3022H(7), Idaho Code, qualify as a revenue-producing enterprise. A 

revenue-producing enterprise does not include retail sales, professional, managerial or repair services.  

.02.  Multistate Businesses. To compute the credit, a business operating both within and without 

Idaho includes only the employees employed in Idaho in the revenue-producing enterprise.  .03.  

Multiple Activities. If a business is engaged in both revenue-producing and nonrevenue-producing 

activities and at least fifty percent (50%) of the taxpayer's total Idaho employees are employed in the 

revenue-producing activity, the business as a whole qualifies as a revenue-producing enterprise. If less 

than fifty percent (50%) of the taxpayer's total Idaho employees are employed in the revenue-
producing activity, the business as a whole does not qualify as a revenue-producing enterprise.  .04. 

Seasonal or New Business. An individual employed in a seasonal or new business that was in 

operation during the taxable year for less than nine (9) months does not qualify as a new employee. 

 

35.01.01.736 Credit for New EmployeesðCalculations Used To Determine Jobs Credit and Jobs 

Credit Carryover  --.01.  In General. The number of new employees is used to compute the credit 

earned in the taxable year. To compute the credit for new employees, the taxpayer shall first calculate 

the number of employees in the revenue-producing enterprise.  .02. Calculating Number of 

Employees.  .02.a. Number of Employees Clarified. Only employees who meet the qualifications set 

forth in Section 63-3029E(1)(a), Idaho Code, are included when computing the number of employees 

for a taxable year.  .02.b. Idaho Department of Employment Reports. The taxpayer should begin 
with his Idaho Department of Employment reports to determine the number of employees. However, 

all employees reported on these reports do not automatically qualify for the calculation of the number 

of employees.  .02.c. Calculation. To calculate the number of employees for a taxable year, add the 

total qualified employees for each month and divide that sum by the number of months of operation.  

.03.  Calculating the Number of New Employees.ð The number of new employees is the increase 

in the number of employees for the current taxable year over the greater of the following: .03.a. The 

number of employees for the prior taxable year; or .03.b. The average of the number of employees for 

the three (3) prior taxable years. .04. Computing the Credit Earned. The number of new employees 

shall be rounded to the nearest tenth (.1) and must equal or exceed one (1) or no credit is earned. The 

credit earned is the lesser of the following: .04.a. The number of new employees multiplied by five 

hundred dollars ($500); or .04.b. The net income of the revenue-producing enterprise, as determined 
pursuant to Rule 737 of these rules, multiplied by three and one-quarter percent (3.25%).  .05.  

Limitations. This credit and all other nonrefundable credits may not exceed thirty-three percent (33%) 

of the income tax liability in the year earned or claimed. The credit for taxes paid to other states is not 

subject to this limitation. See Section 63-3029H, Idaho Code, and Rule 760 of these rules for the 

priority order of credits.  .06. Carryover. To claim the carryover, the taxpayer must maintain the 

employment level on which the credit was computed during the three (3) succeeding taxable years to 

which the unused credit is carried. If the employment level that generated the credit decreases, the 

taxpayer is not required to recapture the credit claimed in previous taxable years. However, the 

taxpayer shall recompute the credit based on the reduced employment level to determine the correct 

amount of carryover.  .07.  Pass-Through Entities. See Rule 704 of these rules for pass-through 

entities and the calculation of credits.  .08. Unitary Taxpayers  .08.a. A corporation may not use the 

credit for new employees earned by another member of the unitary group. See Rule 365 of these rules.  
.08.b. Each corporation in a unitary group that claims the new jobs credit is subject to Section 63-

3029H, Idaho Code, and Rule 760 of these rules for the priority order of credits. 

 



35.01.01.737 Credit for New EmployeesðNet Income of a Revenue-Producing Enterprise-- The 

net income of a revenue-producing enterprise is calculated as follows: .01. Proprietorships or 

Farms. The amount of income from Idaho activities as determined by the Internal Revenue Code that 

is reported as net profit or net loss on Schedule C or Schedule F on the federal income tax return.  .02. 

Corporations and Combined Corporate Returns.ð The amount of Idaho taxable income, reported 

on Idaho Form 41, modified to restore all net operating loss deductions, and excluding any 

nonbusiness income and expenses allocable to Idaho. Each corporation included in a unitary combined 
report shall use its Idaho taxable income as determined pursuant to Section 63-3027, Idaho Code, 

modified to restore all net operating loss deductions, and excluding any nonbusiness income and 

expenses allocable to Idaho.  .03. S Corporations. The amount of Idaho taxable income reported on 

Idaho Form 41S, modified to restore the deduction of income reported by shareholders on their Idaho 

income tax returns and before addition of compensation or income attributable to nonresident 

shareholders who do not report this income on Idaho income tax returns. .04. Partnerships. The 

amount of Idaho taxable income reported on Idaho Form 65, modified to restore the deduction of 

income reported by partners on their Idaho income tax returns and before addition of compensation or 

income attributable to nonresident partners who do not report this income on Idaho income tax returns. 

 

35.01.01.740 Natural Resource Conservation CreditðIn General-- .01.  Definitions. As used in 

this rule and Rule 741 of these rules: .01.a. Best Management Practices (BMPs). Best 
management practices include the following practices for the type of land indicated: .01.a.i. 

Agricultural Lands. A component practice or combination of component practices determined to be 

the most effective, practicable means of preventing or reducing the amount of pollution generated by 

nonpoint sources to a level compatible with water quality goals.  .01.a.ii. Forest Lands. A practice or 

combination of practices determined to be the most effective and practicable means of preventing or 

reducing the amount of nonpoint pollution generated by forest practices. This is determined by the 

State Board of Land Commissioners in consultation with the Department of Lands and the Forest 

Practices Act Advisory Committee. Best management practices for forest lands include management 

practices listed in IDAPA 20.02.01, which relates to the Idaho Forest Practices Act.  .01.a.iii. Mining 

Lands. Practices found in ñBest Management Practices for Mining In Idaho,ò published November 

16, 1992, by the Idaho Department of Lands, Bureau of Minerals, 1215 West State Street, Boise, 
Idaho, 83720.  .01.b. Total Maximum Daily Load (TMDL). A plan for attaining state water quality 

standards where traditional technology based approaches or other legally required controls have 

proved inadequate.  .01.b.i. Traditional technology based approaches include effluent limitation and 

discharge permits. .01.b.ii. Other legally required controls include enforceable best management 

practices. .02. Eligible Taxpayers. To be eligible for the income tax credit authorized by Section 63-

3024B, Idaho Code, a land owner must incur expenses during the taxable year to address one or more 

of the following: 02.a. A TMDL process or equivalent process on a Clean Water Act 303(d) listed 

stream segment; .02.b. A threatened or endangered species as listed under the Endangered Species Act 

of 1973, a candidate species for listing under the Endangered Species Act, or a species recognized as a 

sensitive species by the appropriate agency; or .02.c. A fencing plan that will improve streams or 

riparian areas or both. 

 

35.01.01.741,Natural Resource Conservation CreditðQualifying Expenditures--.01. In General. 

If a land owner is eligible for the credit pursuant to Section 63-3024B, Idaho Code, and Subsection 

740.02 of these rules, expenditures incurred with respect to the following actions qualify for 

consideration for the credit: .01.a. Conservation actions included in a plan approved by the United 

States Fish and Wildlife Service or other appropriate federal or state agency. Conservation actions 

include any practices contained in the plan that are deemed necessary for the protection and 

improvement of habitat for a species listed as endangered or threatened, a species considered 

candidate species for listing as endangered or threatened, or a species recognized as a sensitive species 

by appropriate agencies. .01.b. Best management practices included in a plan, approved by an 

appropriate designated agency as defined in Title 39, Chapter 36, Idaho Code. The objectives of the 

conservation plan must be directed towards one or more of the following: .01.b.i. Meeting a TMDL or 
equivalent process as set forth in Title 39, Chapter 36, Idaho Code; 01.b.ii. Improving riparian areas; 

.01.b.iii. Protecting or improving aquatic habitat; or .01.b.iv. Protecting or enhancing designated 

beneficial uses.  .01.c. Riparian fencing plans developed for riparian improvement and approved by 



the appropriate Soil Conservation District. Facilitating practices such as water developments, hardened 

crossing, or others deemed necessary and appropriate for the success of the fencing plan are also 

qualifying expenditures.  .01.d. Measures approved by appropriate federal or state agencies to remove 

fish barriers to allow fish migration upstream and downstream or to install devices that prevent fish 

from entering diversions that decrease the survivability of fish entering those diversions.  .02. Labor 

Costs of Land Owners. Qualifying expenditures may not include an amount for the labor of the land 

owner.  .03. Governmental Financial Assistance. If the land owner receives financial assistance 
through a cost-share from federal, state, or other governmental units, the amount of qualifying 

expenditures shall be reduced by the financial assistance received.  04. Applying For the Credit. To 

be considered for the credit, each eligible taxpayer with qualifying expenditures must complete an 

application. Once completed, the application must be received by the designated agency by the due 

date set by the agency. Information included on or attached to the application must indicate the 

following: 04.a. A description of the action taken by the taxpayer that qualifies for the credit. The 

description must clearly indicate that the taxpayer's action qualifies as one (1) of the three (3) required 

actions listed in Subsection 740.02 of these rules.  .04.b. A schedule of qualifying expenditures. The 

schedule must include the amount of the expenditure, the payee, the date the expenditure was made, 

and the amount of any financial assistance or cost-share received for the project, if applicable. A copy 

of all receipts verifying the amount of each expenditure listed must be attached.  .05. Customary and 

Reasonable Amounts. To qualify for consideration, all expenditures must be customary and 
reasonable for the application of conservation measures. .06.  Designated Agency. For purposes of 

Section 63-3024B, Idaho Code, and Rules 740 and 741 of these rules, designated agency means: .06.a. 

The Department of Lands for timber harvest activities, for oil and gas exploration and development, 

and for mining activities; .06.b. The Soil Conservation Commission for grazing activities and for 

agricultural activities; 06.c. The Transportation Department for public road construction; 06.d. The 

Department of Agriculture for aquaculture; and .06.e. The Department of Health and Welfare's 

Division of Environmental Quality for all other activities. 

 

35.01.01.745 Credit For Qualifying New EmployeesðRevenue-Producing Enterprise 

-- .01. In General. A revenue-producing enterprise means an Idaho business that begins with a natural 

resource and produces, assembles, fabricates, manufactures, or processes a value-added product. A 
revenue-producing enterprise includes a business that conducts or is engaged in the following: .01.a. 

Farming activities identified in Section 464, Internal Revenue Code, that result in a value-added 

product; .01.b.  Mining; .01.c. Logging;  .01.d. Extracting a natural resource.  .02. Nonqualifying 

Activities. Examples of businesses that do not qualify as a revenue-producing enterprise include a 

business performing the following activities: .02.a.  Retail sales; .02.b. Professional or managerial 

services; .02.c. Repair services or other service related activities; .02.d. Extracting a natural resource. 

.02. Nonqualifying Activities. Examples of businesses that do not qualify as a revenue-producing 

enterprise include a business performing the following activities: 02.a. Retail sales; .02.b. Professional 

or managerial services; .02.c. Repair services or other service related activities; .02.d. The operation of 

laboratories or other facilities for scientific, agricultural, animal husbandry, or industrial research, 

development, or testing; .02.e. The storage, warehousing, distribution, or sale at wholesale of any 
products of agriculture, mining, or manufacturing; .02.f. Transportation activities, unless they are an 

integral part of a qualifying activity; .02.g. Activities that consume a natural resource in a process, but 

do not add value to the natural resource.  .03. Examples.  .03.a. A taxpayer's Idaho business included 

buying wood in raw form, processing the wool into yarn, and using the yarn to manufacture articles of 

clothing. The taxpayer's business activity qualifies as a revenue-producing enterprise.  .03.b. A 

taxpayerôs Idaho business includes buying the yarn to manufacture articles of clothing. The taxpayerôs 

activity does not qualify as a revenue-producing enterprise due to the fact the taxpayer did not begin 

with a natural resource.  .03.c.  A taxpayerôs Idaho business includes cutting lumber in a forest, 

transporting the logs to a sawmill, processing the logs into plywood, and selling the plywood to a 

furniture manufacturer. The taxpayerôs cutting, transporting and processing activities qualify as a 

revenue-producing enterprise. The selling activity does not qualify.  .03.d. A taxpayerôs Idaho 

business includes buying plywood to manufacture furniture. The taxpayerôs activity does not qualify 
as a revenue-producing enterprise due to the fact the taxpayer did not begin with a natural resource.  

.03.e. A taxpayerôs Idaho business includes training horses. Because the Idaho business does not result 

in a value-added product, but rather provides a service, the taxpayerôs business activity does not 



qualify as a revenue-producing enterprise.  .03.f. A taxpayer's Idaho business includes using water in a 

process to produce electricity. Because the Idaho business does not begin with a natural resource that 

is made into a value-added product, but rather uses the natural resource in a process, the taxpayerôs 

Idaho business activity does not qualify as a revenue-producing enterprise.  03.g. A taxpayerôs Idaho 

business includes growing potatoes and operating a long-haul trucking business unrelated to the potato 

operations. Only the portion of the Idaho business involved in activities necessary to the growing of 

potatoes qualifies as a revenue-producing enterprise.  .04. Multiple Activities. If a taxpayer's trade or 
business includes both a revenue-producing enterprise and other activities, the taxpayer must calculate 

qualifying new employees based on that portion of the Idaho business that qualifies as a revenue-

producing enterprise.  05. Seasonal Or New Business. An individual employed in a seasonal or new 

business that was in operation during the taxable year for less than nine (9) months does not qualify as 

a new employee.  .06.  Unitary Taxpayers. The activities of a taxpayer that qualify as a revenue-

producing enterprise shall be determined separately for each corporation that is a member of the 

unitary group. 

 

35.01.01.746 Credit For Qualifying New Employees Calculations Used To Determine The Credit 

And Credit Carryover -- .01 In General. For taxable years beginning on and after January 1, 2004, an 

employer may be able to earn either a one thousand dollar ($1,000) credit or a five hundred dollar 

($500) credit for a qualifying new employee. However, the employer cannot earn both credits for the 
same employee. The applicable credit rate depends on whether the new employee meets certain wage 

and benefit criteria. If the new employee does not meet the criteria for either credit rate, the employer 

may not claim the credit for such new employee.  .02 Qualifying for the One Thousand Dollar 

($1,000) Credit . 02.a The new employee must meet both of the following criteria to qualify for the 

one thousand dollar ($1,000) credit: .02.a.i He must have received annual earnings at an average rate 

of fifteen dollars and fifty cents ($15.50) or more per hour worked; and 02.a.ii  He must have been 

eligible to receive employer provided coverage under an accident or health plan described in Section 

105, Internal Revenue Code.  02.b The new employee does not have to be employed in a revenue-

producing enterprise to qualify for the one thousand dollar ($1,000) credit.  .03 Qualifying for the Five 

Hundred Dollar ($500) Credit. If a new employee does not meet the criteria for the one thousand 

dollar ($1,000) credit, the employer may be eligible to claim the five hundred dollar ($500) credit. To 
qualify for the five hundred dollar ($500) credit, the new employee must have been employed in a 

revenue-producing enterprise as defined in Section 63-3029E, Idaho Code.  .04 Calculating Number 

of Employees.  .04.a Number of Employees Clarified. Only employees who meet the qualifications 

set forth in Section 63-3029E(1)(a), Idaho Code, are included when computing the number of 

employees for a taxable year. Such requirements include the following: .04.a.i The employee must 

have been subject to Idaho income tax withholding.  .04.a.ii The employee must have been employed 

by the employer on a regular full-time basis or on a part-time basis if customarily performing such 

duties at least twenty (20) hours per week. Leased employees do not qualify as employees of the 

lessee.  04.a.iii The employee must have been performing such duties for the employer for a minimum 

of nine (9) months during the taxable year. An individual employed in a seasonal or new business that 

was in operation for less than nine (9) months during the taxable year does not qualify.  04.a.iv The 
employee must have been covered for Idaho unemployment insurance purposes.  04.b Idaho 

Department of Commerce and Labor Reports. The employer should begin with his Idaho 

Department of Commerce and Labor reports to determine the number of employees. However, all 

employees reported on these reports do not automatically qualify for the calculation of the number of 

employees.  04.c Calculation. To calculate the number of employees for a taxable year, add the total 

qualified employees for each month and divide that sum by the number of months of operation.  .05 

Calculating the Number of New Employees. 05.a The number of new employees is the increase in 

the number of employees for the current taxable year over the greater of the following: 05.a.i The 

number of employees for the prior taxable year; or 05.a.ii The average of the number of employees for 

the three (3) prior taxable years.  05.b The requirements as to who qualifies for the calculation of 

number of employees in Paragraph 746.02.a., of this rule shall apply in computing the number of 

employees in Subparagraphs 746.05.a.i., and 746.05.a.ii., of this rule. Calculations used in computing 
the number of new employees for the prior taxable year and average for the three (3) prior taxable 

years shall be made consistent with the computations for the current taxable year.  .05.c The number 

of new employees shall be rounded down to the nearest whole number and must equal or exceed one 



(1) or no credit is earned.  .05.d  The employer shall determine the number of new employees who 

qualify for the one thousand dollar ($1,000) credit and the number who qualify for the five hundred 

dollar ($500) credit. If the new employees do not meet the criteria set forth in Sections 63-3029E and 

63-3029F, Idaho Code, and this rule, the employer shall not earn the credit. For example, if a new 

employee has an average wage rate of ten dollars ($10) and the employer's business does not qualify 

as a revenue-producing enterprise, the new employee does not qualify for either the one thousand 

dollar ($1,000) credit or the five hundred dollar ($500) credit.  .06  Computing the Credit Earned. 
The credit earned is the lesser of the amounts determined in Paragraphs 746.06.a., and 746.06.b., of 

this rule.  .06.a The number of new employees who qualify for the five hundred dollars ($500) credit 

multiplied by five hundred dollars ($500), plus the number of new employees who qualify for the one 

thousand dollar ($1,000) credit multiplied by one thousand dollars ($1,000); or .06.b  The net income 

of the trade or business, as determined pursuant to Rule 747 of these rules, multiplied by three and 

one-quarter percent (3.25%).  .07 Limitations. In the year the credit for qualifying new employees is 

earned or claimed: .07.a This credit and all other credits may not exceed fifty percent (50%) of the 

taxpayer's income tax for that year after deducting the credit for taxes paid to other states. The credit 

for taxes paid to other states is not subject to this limitation. .07.b See Section 63-3029P, Idaho Code, 

and Rule 799 of these rules for the priority order of credits. .08 Carryover. To claim the carryover, 

the employer must maintain the employment level on which the credit was computed during the three 

(3) succeeding taxable years to which the unused credit is carried. If the employment level that 
generated the credit decreases, the employer is not required to recapture the credit claimed in previous 

taxable years. However, the employer shall recompute the credit based on the reduced employment 

level to determine the correct amount of carryover.  .09 Pass-Through Entities. See Rule 785 of these 

rules for pass-through entities and the calculation of credits.  10 Unitary Taxpayers . 10.a A 

corporation may not use the credit for qualifying new employees earned by another member of the 

unitary group. See Rule 365 of these rules.  10.b  Each corporation in a unitary group that claims the 

credit for qualifying new employees is subject to Section 63-3029P, Idaho Code, and Rule 799 of 

these rules for the priority order of credits. 

 

35.01.01.747 Credit for qualifying new employees net income of a trade or business 

- .01. Net Income From the Taxpayer's Trade or Business. If a taxpayer is claiming the credit 
under Section 63-3029F, Idaho Code, the net income of the taxpayer's trade or business shall be 

calculated as follows: .01.a. Proprietorships. The amount of income from Idaho activities that is 

reported as net profit or net loss on Schedule C or Schedule F.  01.b. C Corporations. The amount of 

Idaho taxable income, reported on Idaho Form 41, modified to restore all net operating loss 

deductions, and excluding any nonbusiness income and expenses allocable to Idaho.  01.c. S 

Corporations. The amount of Idaho taxable income reported on Idaho Form 41S, modified as 

follows: the deduction for income reported by shareholders on their Idaho income tax returns shall be 

added back, the addition for compensation or income attributable to individual shareholders who do 

not report this income on Idaho income tax returns shall be deducted, and any nonbusiness income and 

expenses allocable to Idaho shall be excluded.  .01.d. Partnerships. The amount of Idaho taxable 

income reported on Idaho Form 65, modified as follows: the deduction for income reported by 
partners on their Idaho income tax returns shall be added back, the addition for compensation or 

income attributable to individual partners who do not report this income on Idaho income tax returns 

shall be deducted, and any nonbusiness income and expenses allocable to Idaho shall be excluded.  02. 

Unitary Taxpayers. Each corporation included in a unitary combined group shall use its Idaho 

taxable income as determined pursuant to Section 63-3027, Idaho Code, modified to restore all net 

operating loss deductions, and excluding any nonbusiness income and expenses allocable to Idaho. 

 

35.01.01.748 Credit for Qualifyi ng New EmployeesðRecord-Keeping Requirements 

-- 01.  Information Required. Each taxpayer must retain and make available, on request, records to 

document the credit earned or claimed. The records must include all of the following: .01.a. The 

Employer Quarterly Unemployment Insurance Tax Reports and the Unemployment Insurance Wage 

Reports filed with the Idaho Department of Labor. 01.b. Payroll records and reports documenting 
length of employment and hours worked; 01.c. The computation of the number of qualifying new 

employees; 01.d. The qualification as a revenue-producing enterprise; .01.e. The computation of the 

credit; .01.f. The computation of net income; 01.g.  The continued maintainence of adequate 



employment levels into carryover years; and 01.h. The computation of any carryovers.  02. Failure to 

Maintain Adequate Records.ð Failure to maintain any of the records required by this rule may 

result in the disallowance of the credit. 

 

35.01.01.750 Broadband Equipment Investment Credit In General-- 01. Credit Allowed. The 

broadband equipment investment credit allowed by Section 63-3029I, Idaho Code, applies to 

investments made during taxable years beginning on and after January 1, 2001 . The investment must 
also meet the requirements of Section 63-3029B, Idaho Code, and related rules as to what constitutes 

qualified investment.  02.  Limitations. The broadband equipment investment credit allowable in any 

taxable year shall be limited as follows: 02.a. The broadband equipment investment credit claimed 

during a taxable year may not exceed the lesser of: .02.a.i. Seven hundred fifty thousand dollars 

($750,000); or .02.a.ii. One hundred percent (100%) of the tax, after allowing all other income tax 

credits that may be claimed before the broadband equipment investment credit, regardless of whether 

this credit results from a carryover earned in prior years, the current year, or both. See Rule 799 of 

these rules for the priority order for nonrefundable credits.  02.b.  Credit for Qualifying New 

Employees. If the credit for qualifying new employees is claimed in the current taxable year or carried 

forward to a future taxable year, the broadband equipment investment credit is limited by the 

provisions of Section 63-3029F, Idaho Code.  02.c.  Unitary Taxpayers. Limitations apply to each 

taxpayer according to its own tax liability. Each corporation in a unitary group is a separate taxpayer. 
See Rule 711 of these rules.  .02.d. Transferred Credit. Limitations apply to each transferee as if the 

transferee had earned the credit.  .03.  Carryovers.  03.a. The carryover period for the broadband 

equipment investment credit is fourteen (14) years.  03.b. See Rule 793 of these rules for the rules 

regarding the carryover of transferred credit.  .04.  Taxpayers Entitled To The Credit. Rule 711 of 

these rules shall apply to the broadband equipment investment credit except that limitations referenced 

in Subsection 711.01 of these rules shall be those limitations as provided in Section 63-3029I, Idaho 

Code.  05. Pass-Through Entities. The credit may be earned by a partnership, S corporation, estate, 

or trust and passed through to the partner, shareholder, or beneficiary. See Rule 785 of these rules for 

the method of attributing the credit, for pass-through entities paying tax, and the application of 

limitations on pass-through credits. 

 
35.01.01.752 Broadband Equipment Investment Credit Recapture--01. In General. If a taxpayer 

is claiming or has claimed the broadband equipment investment credit for property sold or otherwise 

disposed of, or that ceases to qualify pursuant to Section 63-3029B, Idaho Code, prior to being held 

five (5) full years, a recomputation of the credit shall be made. See Rule 715 of these rules.  02. 

Unitary Taxpayers. The corporation that earned the credit is responsible for the recapture or 

recomputation of the credit when the property ceases to qualify.  .03. Transferred Credit. The 

transferor is responsible for the recapture or recomputation of the credit when the property ceases to 

qualify. 

 

35.01.01.753 Broadband Equipment Investment Credit Record-Keeping Requirements 

--01. Information Required. Each taxpayer must retain and make available, on request, records for 
each item of property included in the computation of the broadband equipment investment credit 

claimed on an income tax return subject to examination. The records must include all of the following: 

.01.a. The order from the Idaho Public Utilities Commission confirming that the installed equipment is 

qualified broadband equipment. .01.b. A description of the property; .01.c. The asset number assigned 

to the item of property, if applicable; 01.d. The acquisition date and date placed in service; .01.e. The 

basis of the property; and 01.f. The retirement, disposition, or date transferred out of Idaho, or date no 

longer used in Idaho, if applicable.  .02. Accounting Records Subject To Examination.ð 

Accounting records that may need to be examined to document acquisition, disposition, location, and 

utilization of assets include the following: 02.a. Source documents supporting the application to the 

Idaho Public Utilities Commission; .02.b. Accounting documents that contain asset and account 

designations and descriptions. These documents include a chart of accounts, the accounting manual, 

controllerôs manual, or other documents containing this information; .02.c. Asset location records 
including asset directories, asset registers, insurance records, property tax records, or similar asset 

inventory documents; .02.d.  Records verifying ownership including purchase contracts and cancelled 

checks; 02.e.  Invoices, shipping documents, and similar documents reflecting the transfer of assets in 



and out of Idaho; and 02.f.  A system that verifies that property on which the broadband equipment 

investment credit was claimed continues to maintain its status as Idaho qualifying property throughout 

the recapture period.  03. Failure To Maintain Adequate Records.ð Failure to maintain any of the 

records required by this rule may result in the disallowance of the credit claimed.  .04. Unitary 

Taxpayers. Corporations claiming broadband equipment investment credit must provide a calculation 

of the credit earned and used by each member of the combined group. The schedule must clearly 

identify shared credit and the computation of any credit carryovers.  .05. Credit Transferred. A 
taxpayer that transfers the broadband equipment investment credit shall continue to be subject to the 

record-keeping requirements of this rule for as long as the credit may be carried over by the transferee 

or until further assessment or deficiency determinations are barred by a period of limitation, whichever 

is longer. 

 

35.01.01.755 Credit for Qualifying New Employees In General--01.  Limitations. If the credit for 

qualifying new employees is earned or claimed in a taxable year beginning in 2001, this credit and all 

other credits may not exceed fifty percent (50%) of the taxpayerôs income tax liability after deducting 

the credit for taxes paid to other states. The credit for taxes paid to other states is not subject to this 

limitation. See Section 63-3029H, Idaho Code, and Rule 799 of these rules for the priority order of 

credits.  02. Carryover. To claim the carryover, the taxpayer must maintain the employment level on 

which the credit was computed during the three (3) succeeding taxable years to which the unused 
credit is carried. If the employment level that generated the credit decreases, the taxpayer is not 

required to recapture the credit claimed in previous taxable years. However, the taxpayer shall 

recompute the credit based on the reduced employment level to determine the correct amount of 

carryover.  03. Pass-Through Entities. See Rule 785 of these rules for pass-through entities and the 

calculation of credits.  04. Unitary Taxpayers. .04.a. A corporation may not claim the credit for 

qualifying new employees earned by another member of the unitary group. See Rule 365 of these 

rules.  .04.b.  Each corporation in a unitary combined group that claims the credit for qualifying new 

employees is subject to Section 63-3029H, Idaho Code, and Rule 799 of these rules for the priority 

order of credits. 

 

35.01.01.756 Credit for Qualifying New Employees Calculations Used to Determine the Credit 
and Credit Carryover -- 01. In General. A taxpayer is allowed a credit of five hundred dollars 

($500) per new employee in the taxable year. To compute the credit for qualifying new employees, the 

taxpayer shall first calculate the number of employees in the Idaho business.  .02. Calculating 

Number Of Employees.  02.a. Number of Employees Clarified. Only employees who meet the 

qualifications set forth in Section 63-3029E(1)(a), Idaho Code, are included when computing the 

number of employees for a taxable year. Such requirements include the following: 02.a.i. The 

employee must have had Idaho income tax withheld from his wages.  02.a.ii.  The employee must 

have been employed by the taxpayer on a regular full-time basis or on a part-time basis if customarily 

performing such duties at least twenty (20) hours per week. Leased employees do not qualify as 

employees of the lessee. .02.a.iii. The employee must have been performing such duties for the 

taxpayer for a minimum of nine (9) months during the taxable year. An individual employed in a 
seasonal or new business that was in operation for less than nine (9) months during the taxable year 

does not qualify.  02.a.iv. The employee must have been covered for Idaho unemployment insurance 

purposes. 02.b. Idaho Department of Labor Reports. The taxpayer should begin with his Idaho 

Department of Labor reports to determine the number of employees. However, all employees reported 

on these reports do not automatically qualify for the calculation of the number of employees. .02.c. 

Calculation. To calculate the number of employees for a taxable year, add the total qualified 

employees for each month and divide that sum by the number of months of operation.  .03. 

Calculating The Number Of New Employees. 03.a. The number of new employees is the increase in 

the number of employees for the current taxable year over the greater of the following: .03.a.i. The 

number of employees for the prior taxable year; or .03.a.ii. The average of the number of employees 

for the three (3) prior taxable years.  03.b. The requirements as to who qualifies for the calculation of 

number of employees in Subsection 756.02.a. shall apply in computing the number of employees in 
Subsections 756.03.a.i. and 756.03.a.ii. Calculations used in computing the credit earned in prior years 

when the credit was limited to employees in a revenue-producing enterprise may not be used in 

computing the credit earned in taxable years beginning in 2001.  04. Computing The Credit Earned. 



The number of new employees shall be rounded to the nearest tenth (.10) and must equal or exceed 

one (1) or no credit is earned. The credit earned is the lesser of the following: 04.a. The number of 

new employees multiplied by five hundred dollars ($500); or.04.b. The net income of the Idaho 

business, as determined pursuant to Rule 757 of these rules, multiplied by three and one-quarter 

percent (3.25%). 

 

35.01.01.757 Credit for Qualifying New Employees Net Income of Idaho Business--The net 
income of the Idaho business is calculated as follows: 01. Proprietorships. The amount reported as 

net profit or net loss on Schedule C or Schedule F of the federal income tax return that is from Idaho 

activities.  02. C Corporations. The amount of Idaho taxable income, reported on Idaho Form 41, 

modified to restore all net operating loss deductions, and excluding any nonbusiness income and 

expenses allocated to Idaho.  03. S Corporations. The amount of Idaho taxable income reported on 

Idaho Form 41S, modified to restore the deduction of income reported by shareholders on their Idaho 

income tax returns and before addition of compensation or income attributable to individual 

shareholders who do not report this income on Idaho income tax returns.  .04. Partnerships. The 

amount of Idaho taxable income reported on Idaho Form 65, modified to restore the deduction of 

income reported by partners on their Idaho income tax returns and before addition of compensation or 

income attributable to individual partners who do not report this income on Idaho income tax returns.  

.05. Unitary Taxpayers. Each corporation included in a unitary combined group shall use its Idaho 
taxable income as determined pursuant to Section 63-3027, Idaho Code, modified to restore all net 

operating loss deductions, and excluding any nonbusiness income and expenses allocable to Idaho. 

 

35.01.01.758 Credit for Qualifying New EmployeesðRecord-Keeping -- 01. Information 

Required. Each taxpayer must retain and make available, on request, records to document the credit 

earned or claimed. The records must include all of the following: .01.a. The Employer Quarterly 

Unemployment Insurance Tax Reports and the Unemployment Insurance Wage Reports filed with the 

Idaho Department of Labor 01.b. Payroll records and reports documenting length of employment and 

hours worked: 01.c. The computation of the number of qualifying new employees; 01.d. The 

computation of the credit; 01.e. The computation of net income; .01.f. The continued maintainance of 

adequate employment levels into carryover years; and 01.g.  The computation of any carryovers.  02. 
Failure to Maintain Adequate Records.ð Failure to maintain any of the records required by this 

rule may result in the disallowance of the credit. 

 

35.01.01.760 Idaho Incentive Investment Tax Credit In General-- 01. Credit Allowed. The 

incentive investment tax credit allowed by Section 63-3029J, Idaho Code, applies to investments made 

during the taxable year that begins in 2001. The investment must also meet the requirements of 

Section 63-3029B, Idaho Code, and related rules as to what constitutes qualified investment.  02. 

Limitations.  The incentive investment tax credit allowable in any taxable year shall be limited as 

follows: 02.a. The incentive investment tax credit claimed during a taxable year may not exceed the 

lesser of: .02.a.i. Five hundred thousand dollars ($500,000); or 02.a.ii. One hundred percent (100%) of 

the tax, after allowing all other income tax credits that may be claimed before the incentive investment 
tax credit, regardless of whether this credit results from a carryover earned in prior years, the current 

year, or both. See Rule 799 of these rules for the priority order for nonrefundable credits.  02.b. Credit 

for Qualifying New Employees. If the credit for qualifying new employees is claimed in the current 

taxable year or carried forward to a future taxable year, the incentive investment tax credit is limited 

by the provisions of Section 63-3029F, Idaho Code.  02.c. Unitary Taxpayers. Limitations apply to 

each taxpayer according to its own tax liability. Each corporation in a unitary group is a separate 

taxpayer. See Rule 711 of these rules.  .02.d. Transferred Credit. Limitations apply to each 

transferee as if the transferee had earned the credit.  .03. Carryovers.  .03.a. The carryover period 

for the incentive investment tax credit is fourteen (14) years.  03.b. See Rule 793 of these rules 

for the rules regarding the carryover of transferred credit.  .04. Taxpayers Entitled To The 

Credit. Rule 711 of these rules shall apply to the incentive investment tax credit except that 

limitations referenced in Subsection 711.01 shall be those limitations as provided in Section 63- 
3029J, Idaho Code.  .05. Pass-Through Entities. The credit may be earned by a partnership, S 

corporation, estate, or trust and passed through to the partner, shareholder, or beneficiary. See Rule 

785 of these rules for the method of attributing the credit, for pass-through entities paying tax, and the 



application of limitations on pass-through credits. 

 

35.01.01.940 Idaho Small Employer Incentive Act of 2005 as modified by 2006 legislation 

definitions Title 63, Chapter 44, Idaho Code. For purposes of administering the Idaho Small 

Employer Incentive Act of 2005, as modified by 2006 legislation, and Rules 940 through 946 of these 

rules, the following definitions apply: 01.  Buildings and Structural Components. Buildings and 

structural components shall mean buildings and structural components of buildings as defined in 
Federal Treasury Regulation Section 1.48-1 for Internal Revenue Code Section 48 repealed by Public 

Law 101-508.  .02.  03.  Investment in New Plant. Investment in new plant shall mean new plant and 

building facilities: .03.a. That are constructed or erected by the taxpayer, or 03.b.  That are acquired by 

the taxpayer and whose original use begins with the taxpayer after such acquisition. Original use 

means the first use to which the property is put, whether or not such use corresponds to the use of such 

property by the taxpayer. Property used by the taxpayer prior to its acquisition shall not qualify as new 

plant.  03.c.  That qualify for the investment tax credit under Section 63-3029B, Idaho Code, or is a 

building or structural components of buildings.  .04. Making Capital Investments. The date capital 

investments are considered made shall be determined in the same manner as the date assets are 

considered placed in service pursuant to the federal treasury regulations. .05. New Employee. A new 

employee cannot be created by reorganizing the business in such a manner that the employee is 

reassigned to working in the project site instead of outside the project site. An employee within Idaho 
transferred to a qualifying position within the project site may qualify as a new employee if his 

previous position is filled by another employee creating a net new job in Idaho. An employee working 

outside of Idaho and transferred to a qualifying position within the project site may also qualify as a 

new employee.  06.  Project Period. The project period is a period of time that begins and ends as 

follows: 06.a.  The project period may not begin prior to January 1, 2006. It shall begin the earlier of: 

06.a.i. The date of a physical change to the project site, or .06.a.ii. The date new employees begin 

providing personal services at the project site 06.b. The project period shall end at the earlier of: 

.06.b.i. The conclusion of the project or, .06.b.ii. December 31, 2010.  07. Project Site. The project 

site may include one (1) location or more than one (1) location in Idaho. However, if more than one 

(1) location in Idaho is used, eighty percent (80%) or more of the investment required in the tax 

incentive criteria shall be located at one (1) contiguous site.  .08.   Small Employer Investment Tax 

Credit.ð Small employer investment tax credit shall mean the additional income tax credit allowed 

by Section 63-4403, Idaho Code. .09. Small Employer New Jobs Tax Credit.ð Small employer new 

jobs tax credit shall mean the additional income tax credit for new jobs allowed by Section 63-4405, 

Idaho Code.  10. Small Employer Real Property Improvement Tax Credit. Small employer real 

property improvement tax credit shall mean the real property improvement tax credit allowed by 

Section 63-4404, Idaho Code.  .11. Small Employer Tax Incentive Criteria.ð Small employer tax 

incentive criteria shall mean the tax incentive criteria defined in Section 63-4402(2)(j), Idaho 

Code. See Rule 942 of these rules for more information.  12. Small Employer Tax Incentives. 

Small employer tax incentives shall mean the tax incentives allowed by Title 63, Chapter 44, Idaho 

Code. 

 

35.01.01.941 Idaho Small Employer Incentive Act of 2005 as modified by 2006 legislation in 

general -- .01.  Pass-Through Entities. The income tax credits may be earned by a partnership, S 

corporation, estate, or trust and passed through to the partner, shareholder, or beneficiary. See Rule 

785 of these rules for the method of attributing the credits, for pass-through entities paying tax, and the 

application of limitations on pass through credits.  .02. Reorganizations, Mergers and Liquidations. 

The small employer investment tax credit and real property improvement tax credits shall be subject to 

recapture in accordance with Section 47, Internal Revenue Code, as in effect prior to the enactment of 

Public Law 101-508. Exceptions included in Section 47(b), Internal Revenue Code, to the general 

recapture rules, including a mere change in the form of conducting the trade or business and 

transactions to which Section 381(a), Internal Revenue Code, applies shall not cause recapture to 

occur so long as the property is retained in such trade or business as qualified investment in new plant 

and the taxpayer retains a substantial interest in such trade or business. To the extent that provisions of 
the Internal Revenue Code allow an acquiring taxpayer to succeed to and take into account unused 

investment credits of the distributor or transferor taxpayer, such provisions shall apply to the acquiring 

taxpayer with regard to any unused Idaho small employer investment tax credits and real property 



improvement tax credits. See Rule 946 of these rules for information related to the recapture required 

by an acquiring taxpayer.  .03. Relocations. The relocation from one (1) project site to a new project 

site within the state may not create new eligibility for the current or any succeeding business entity. 

.04. Unitary Taxpayers. A corporation included as a member of a unitary group may elect to share 

the small employer investment tax credit, real property improvement tax credit, and new jobs tax 

credit it earns with other members of the unitary group. Before the corporation may share the credit, it 

must claim the credit to the extent allowable against its tax liability. The credit available to be shared 
is the amount of each credit carryover and credit earned for the taxable year that exceeds the 

limitations provided for each credit. The limitation is applied against the tax computed for the 

corporation that claims the credit. Credit shared with another member of the unitary group reduces the 

carry forward. 

 

35.01.01.942 Idaho Small Employer Incentive Act of 2005 as modified by 2006 legislation small 

employer tax incentive criteria -- 01.  In General. The small employer tax incentive criteria are the 

minimum requirements a taxpayer must meet in order to be eligible for small employer tax incentives. 

To meet the small employer tax incentive criteria, a taxpayer must satisfy the following requirements 

at the project site, during the project period: 01.a. Making capital investment in new plant and building 

facilities totaling five hundred thousand dollars ($500,000) or more; .01.b.  Increasing employment by 

at least ten (10) new employees who meet the requirements of Section 63-4402(2)(j)(ii)(1), Idaho 
Code; .01.c.  Employment increases more than the ten (10) new employees described in Paragraph 

942.01.b. of this rule shall meet the requirements of Section 63-4402(2)(j)(ii)(2), Idaho Code; and 

01.d.  Once the increase in employment has been reached, maintaining that increased employment in 

Idaho for the remainder of the project period. .02. Certification. A taxpayer shall certify that he has 

met, or will meet, the small employer tax incentive criteria before he can claim any of the small 

employer tax incentives. Certification shall be accomplished by filing the applicable form as 

prescribed by the Tax Commission. The certification form shall include the following information and 

be filed with the Tax Commission prior to claiming any of the small employer tax incentives: .02.a. A 

description of the qualifying project; 02.b. The estimated or actual start date of the project; .02.c. The 

estimated or actual end date of the project; 02.d. The location of the project site or sites; 02.e. The 

estimated or actual number of new jobs created during the project period; and .02.f. The estimated or 
actual cost of capital investment in new plant and building facilities for each year in the project period.  

.03. Copy of Certification Form Required. A copy of the certification form shall be attached to the 

Idaho income tax return for each taxable year that a small employer income tax incentive is claimed or 

carried over. 

 

35.01.01.943 Idaho Small Employer Incentive Act of 2005 as modified by 2006 legislation small 

employer investment tax credit--Credit Allowed. .01.a. The small employer investment tax credit 

allowed by Section 63-4403, Idaho Code, may be earned during taxable years beginning on or after 

January 1, 2006 and before December 31, 2010. 01.b.  The credit applies to qualified investments 

placed in service during the project period. Qualified investments placed in service during the project 

period, but in a taxable year that does not qualify, shall not qualify for the small employer investment 
tax credit, but may qualify for the investment tax credit allowed by Section 63-3029B, Idaho Code. 

For example, if a project begins after December 31, 2005, but in a fiscal year beginning in 2005, the 

qualified investments placed in service during that taxable year shall not qualify for the small 

employer investment tax credit, but may qualify for the investment tax credit allowed by Section 63-

3029B, Idaho Code. .02. Taxpayers Entitled to the Credit. The small employer investment tax credit 

is allowed only to taxpayers who certify that they will meet the small employer tax incentive criteria. 

03. Qualified Investments. .03.a. Investments in new plant must meet the definition of qualified 

investments found in Section 63-3029B, Idaho Code, and requirements of Rules 710 through 719 of 

these rules, in addition to the requirements of Section 63-4403, Idaho Code, and related rules to 

qualify as qualified investments.  .03.b.  Qualified investments must be placed in service in Idaho, but 

may be located in or outside the project site to qualify. .04.  Limitations. The small employer 

investment tax credit allowable in any taxable year shall be limited as follows: 04.a. The small 
employer investment tax credit claimed during a taxable year may not exceed the lesser of: 04.a.i.  

Seven hundred fifty thousand dollars ($750,000); or .04.a.ii. Sixty-two and five-tenths percent (62.5%) 

of the tax, after allowing all other income tax credits that may be claimed before the small employer 



investment tax credit, regardless of whether this credit results from a carryover earned in prior years, 

the current year, or both. See Rule 799 of these rules for the priority order for nonrefundable credits. 

.04.b. Unitary Taxpayers. Limitations apply to each taxpayer according to its own tax liability. Each 

corporation in a unitary group is a separate taxpayer. See Rule 711 of these rules.  .05. Carryovers. 

The carryover period for the small employer investment tax credit is fourteen (14) years.  .06.  

Coordination With Investment Tax Credit Allowed by Title 63, Chapter 30, Idaho Code.ð A 

taxpayer who is eligible to claim the small employer investment tax credit is not eligible to claim the 
investment tax credit allowed by Section 63-3029B, Idaho Code, on the same property. However, if a 

taxpayer has qualified investments in a taxable year in which the project period begins or ends, the 

taxpayer may qualify for both the small employer investment tax credit on property placed in service 

during the project period in that taxable year and for the investment tax credit allowed by Section 63-

3029B, Idaho Code, for property placed in service before or after the project period in that taxable 

year. 

 

35.01.01.944 Idaho small employer incentive act of 2005 as modified by 2006 legislation small 

employer real property improvement tax credit -- .01. Credit Allowed. 01.a. The small employer 

real property improvement tax credit allowed by Section 63-4404, Idaho Code, may be earned during 

taxable years beginning on or after January 1, 2006 and before December 31, 2010.  .01.b. The credit 

applies to buildings and structural components of buildings placed in service during the project period. 
Qualified investments placed in service during the project period, but in a taxable year that does not 

qualify, shall not qualify for the small employer real property improvement tax credit. For example, if 

a project begins after December 31, 2005, but in a fiscal year beginning in 2005, the buildings and 

structural components placed in service during that taxable year shall not qualify for the small 

employer real property improvement tax credit. .02. Taxpayers Entitled to the Credit. The small 

employer real property improvement tax credit is allowed only to taxpayers who certify that they will 

meet the small employer tax incentive criteria.  .03. Buildings and Structural Components of 

Buildings. .03.a. To qualify for the small employer real property improvement tax credit, buildings 

and structural components of buildings must meet the following requirements: .03.a.i. The buildings 

and structural components of buildings must be new as defined in Subsection 940.03 of these rules. 

Structural components placed in service as part of a renovation of an existing building do not qualify.  

.03.a.ii. The buildings and structural components of buildings must be placed in service at the project 

site. .03.b. Buildings and structural components of buildings that meet the definition of qualified 

investments pursuant to Section 63-3029B, Idaho Code, shall not qualify for the small employer real 

property improvement tax credit. .04.  Limitations. The small employer real property improvement 

tax credit allowable in any taxable year shall be limited as follows: .04.a. The small employer real 

property improvement tax credit claimed during a taxable year may not exceed the lesser of: .04.a.i. 

One hundred twenty-five thousand dollars ($125,000); or .04.a.ii. One hundred percent (100%) of the 

tax, after allowing all other income tax credits that may be claimed before the small employer real 

property improvement tax credit, regardless of whether this credit results from a carryover earned in 

prior years, the current year, or both. See Rule 799 of these rules for the priority order for 

nonrefundable credits. .04.b. Unitary Taxpayers. Limitations apply to each taxpayer according to its 
own tax liability. Each corporation in a unitary group is a separate taxpayer. See Rule 711 of these 

rules.  05.  Carryovers. The carryover period for the small employer real property improvement tax 

credit is fourteen (14) years. 

 

35.01.01.945 Idaho Small Employer Incentive Act of 2005 as modified by 2006 legislation small 

employer new jobs tax credit--Credit Allowed. .01.a. The small employer new jobs tax credit 

allowed by Section 63-4405, Idaho Code, may be earned during taxable years beginning on or after 

January 1, 2006 and before December 31, 2010.  .01.b.  The credit applies to new employees hired 

during the project period. New employees hired during the project period, but in a taxable year that 

does not qualify, shall not qualify for the small employer new jobs tax credit. For example, if a project 

begins after December 31, 2005, but in a fiscal year beginning in 2005, new employees hired during 

that taxable year shall not qualify for the small employer new jobs tax credit, but may qualify for the 
credit for qualifying new employees allowed by Section 63-3029F, Idaho Code.  .01.c. The applicable 

credit rate per new employee depends on the wage rate received by a qualifying new employee.  .02. 

Taxpayers Entitled to the Credit. The small employer new jobs tax credit is allowed only to 



taxpayers who certify that they will meet the small employer tax incentive criteria.  .03. Calculating 

Number of Employees.  .03.a. Number of Employees Clarified. Only employees who meet the 

qualifications set forth in Sections 63-4402(2)(e) and 63-4405, Idaho Code, are included when 

computing the number of employees for a taxable year. Such requirements include the following: 

.03.a.i. The employee must have worked primarily within the project site for the taxpayer.  .03.a.ii. 

The employee must have received earnings at a rate of more than twenty-four dollars and four cents 

($24.04) per hour worked.  .03.a.iii.  The employee must have been eligible to receive employer 
provided coverage under a health plan described in Section 41-4703, Idaho Code.  03.a.iv.  The 

employee must have been subject to Idaho income tax withholding.  03.a.v. The employee must have 

been covered for Idaho unemployment insurance purposes.  .03.a.vi. The employee must have been 

employed on a regular full-time basis. An employee who customarily performs duties at least forty 

(40) hours per week on average for the taxable year shall be considered employed on a regular full-

time basis. Leased employees do not qualify as employees of the lessee.  .03.vii.  The employee must 

have been performing such duties for the taxpayer for a minimum of nine (9) months during the 

taxable year. An individual employed in a seasonal or new business that was in operation for less than 

nine (9) months during the taxable year does not qualify.  03.b.  Idaho Department of Commerce and 

Labor Reports. The taxpayer should begin with his Idaho Department of Commerce and Labor reports 

to determine the number of employees. However, all employees reported on these reports do not 

automatically qualify for the calculation of the number of employees.  .03.c. Calculation. To calculate 
the number of employees for a taxable year, add the total qualified employees for each month and 

divide that sum by the number of months of operation.  04. Calculating the Number of New 

Employees.  .04.a. The number of new employees is the increase in the number of employees for the 

current taxable year over the greater of the following:  04.a.i. The number of employees for the prior 

taxable year; or .04.a.ii. The average of the number of employees for the three (3) prior taxable years.  

04.b.  The requirements as to who qualifies for the calculation of number of employees in Paragraph 

945.03.a., of this rule shall apply in computing the number of employees in Subparagraphs 945.04.a.i., 

and 945.04.a.ii., of this rule. Calculations used in computing the number of new employees for the 

prior taxable year and average for the three (3) prior taxable years shall be made consistent with the 

computations for the current taxable year.  .04.c. The number of new employees shall be rounded 

down to the nearest whole number and must equal or exceed one (1) or no credit is earned.  .05. 
Computing the Credit Earned. The taxpayer shall identify each new employee who qualifies for the 

credit and his annual salary for the taxable year.  .05.a.  If during the taxable year the new employee 

earned more than twenty-four dollars and four cents ($24.04) per hour worked but less than or equal to 

an average rate of twenty-eight dollars and eighty-five cents ($28.85) per hour worked, the credit for 

such new employee shall be one thousand five hundred dollars ($1,500).  05.b. If during the taxable 

year the new employee earned more than an average rate of twenty-eight dollars and eighty-five cents 

($28.85) per hour worked but less than or equal to an average rate of thirty-six dollars and six cents 

($36.06) per hour worked, the credit for such new employee shall be two thousand dollars ($2,000).  

05.c. If during the taxable year the new employee earned more than an average rate of thirty-six 

dollars and six cents ($36.06) per hour worked but less than or equal to an average rate of forty-three 

dollars and twenty-seven cents ($43.27) per hour worked, the credit for such new employee shall be 
two thousand five hundred dollars ($2,500).  05.d. If during the taxable year the new employee earned 

more than an average rate of forty-three dollars and twenty-seven cents ($43.27) per hour worked, the 

credit for such new employee shall be three thousand dollars ($3,000).  .06.  Limitations. The small 

employer new jobs tax credit allowable in any taxable year shall be limited as follows: .06.a. The 

small employer new jobs tax credit claimed during a taxable year may not exceed sixty-two and five-

tenths percent (62.5%) of the tax, after allowing all other income tax credits that may be claimed 

before the small employer new jobs tax credit, regardless of whether this credit results from a 

carryover earned in prior years, the current year, or both. See Rule 799 of these rules for the priority 

order for nonrefundable credits.  06.b. Unitary Taxpayers. Limitations apply to each taxpayer 

according to its own tax liability. Each corporation in a unitary group is a separate taxpayer. See Rule 

711 of these rules.  07.  Carryovers. The carryover period for the small employer new jobs tax credit 

is ten (10) years. 08.  Coordination With Credit for Qualifying New Employees Allowed by Title 63, 
Chapter 30, Idaho Code. A taxpayer who has new employees who are eligible for the small employer 

new jobs tax credit may not claim the credit for qualifying new employees allowed by Section 63-

3029F, Idaho Code, with respect to the same employees. However, a taxpayer may claim the credit for 



qualifying new employees for any new employees who do not meet the requirements for the small 

employer new jobs tax credit, but who meet the requirements of Sections 63-3029E and 63-3029F, 

Idaho Code. 

 

35.01.01.946 Idaho Small Employer Incentive Act Of 2005 As Modified By 2006 Legislationð

Recapture .01 Failure to Meet Tax Incentive Criteria. If a taxpayer fails to meet the small 

employer tax incentive criteria, the full amount of the small employer investment tax credit, real 
property improvement tax credit and new jobs tax credit claimed in any taxable year shall be 

recaptured.  02  Year Deficiency Occurs. Recapture shall be a deficiency in tax in the taxable year 

when the disqualification first occurs. For investment in new plant, disqualification occurs when the 

property is disposed of or otherwise ceases to qualify. For new employees, disqualification occurs 

when the average number of qualifying employees for a taxable year in the recapture period falls 

below the average number of qualifying employees for the year in which the credit was earned in 

Section 63-4405, Idaho Code.  .03 Early Disposition of Investment in New Plant. .03.a If an 

investment in new plant is disposed of, or otherwise ceases to qualify, prior to the close of the 

recapture period, the recapture amount shall be computed by multiplying the credit earned by the 

applicable recapture percentage.  .03.b The recapture percentage shall be determined as follows. If the 

property is disposed of or ceases to qualify within: .03.b.i  One (1) full year or less from the date the 

property was placed in service, one hundred percent (100%) shall be used; 03.b.ii Two (2) full years or 
less, but more than one (1) full year from the date the property was placed in service, eighty percent 

(80%) shall be used; 03.b.iii Three (3) full years or less, but more than two (2) full years from the date 

the property was placed in service, sixty percent (60%) shall be used; 03.b.iv Four (4) full years or 

less, but more than three (3) full years from the date the property was placed in service, forty percent 

(40%) shall be used; 03.b.v Five (5) full years or less, but more than four (4) full years from the date 

the property was placed in service, twenty percent (20%) shall be used.  04 Failure to Maintain 

Increased Employment.  04.a If the average number of qualifying employees for the taxable year in 

which the credit was earned in Section 63-4405, Idaho Code, is not maintained for the entire recapture 

period, the recapture amount shall be computed by multiplying the credit earned by the applicable 

recapture percentage. 04.b The recapture percentage shall be determined as follows. If the level of 

employment is maintained: .04.b.i One (1) full year or less from the date the project period ends, one 
hundred percent (100%) shall be used; .04.b.ii Two (2) full years or less, but more than one (1) full 

year from the date the project period ends, eighty percent (80%) shall be used; 04.b.iii Three (3) full 

years or less, but more than two (2) full years from the date the project period ends, sixty percent 

(60%) shall be used; .04.b.iv Four (4) full years or less, but more than three (3) full years from the date 

the project period ends, forty percent (40%) shall be used; .04.b.v Five (5) full years or less, but more 

than four (4) full years from the date the project period ends, twenty percent (20%) shall be used.  

.04.c Recapture shall not be required if a new employee is replaced by another employee who 

performs the same duties as the previous employee at a wage rate that would have resulted in the same 

amount of credit being earned.  05 Reorganizations, Mergers and Liquidations.  .05.a If the 

investment in new plant is disposed of or otherwise ceases to qualify before the close of the recapture 

period while in the hands of an acquiring taxpayer who succeeded to unused small employer 
investment tax credit or small employer real property improvement tax credit as provided for in Rule 

941.03 of these rules, the acquiring taxpayer shall be responsible for any recapture that would have 

been applicable to the transferor.  .05.b For purposes of computing the recapture when an acquiring 

taxpayer succeeded to unused small employer investment tax credit and small employer real property 

improvement tax credit as provided for in Rule 941.03 of these rules, the recapture period shall begin 

with the date on which the property was placed in service by the transferor taxpayer and shall end with 

the date of the disposition by, or cessation with respect to, the acquiring taxpayer. 

Illinois  86 Ill. Adm. Code 100.2101 Replacement Tax Investment Credit (IITA 201(e))-- (a)  

A taxpayer shall be allowed a credit against the Personal Property Replacement Income Tax for 

investment in qualified property ("the investment credit"). The qualified property must be used in 

Illinois by a taxpayer who is primarily engaged in manufacturing, retailing, coal mining or fluorite 

mining.  (b) A taxpayer shall be allowed a credit equal to .5% of the basis of qualified property placed 

in service during the taxable year, provided such property is placed in service on or after July 1, 1984 
and before January 1, 2004 (IITA Section 201(e)(1)). (c) There shall be allowed an additional credit 

equal to .5% of the basis of qualified property placed in service during the taxable year, provided such 



property is placed in service on or after July 1, 1986, and the taxpayer's base employment in Illinois 

has increased by at least 1% over the preceding year. If, in any year, the increase in base employment 

within Illinois over the preceding year is less than 1%, the additional credit shall be limited to that 

percentage times a fraction, the numerator of which is .5% and denominator of which is 1%, but shall 

not exceed .5% (IITA Section 201(e)(1)).  (c)(1) Base employment. For purposes of calculating the 

additional investment credit, base employment in Illinois is defined as the average monthly total of 

individuals employed in Illinois by a taxpayer during the taxable year. To calculate base employment 
for a particular taxable year, the taxpayer need only total the number of individuals he employed in 

Illinois during each month of the taxable year as reported to the Illinois Department of Employment 

Security on Line 1 of Form UC-3/40 or Form UI-3/40M and divide this total by the number of months 

in the taxable year. 100.2101(c)(2)  Example of the Additional Investment Credit Computation. 

During the calendar year 1994, Corporation A reported 500 employees each month on Line 1 of Form 

UC-3/40. Therefore, Corporation A's base employment in Illinois for 1994 was 500 ((500 x 12) 

divided by 12 = 500). In 1995, Corporation A reported 500 employees for each of the first six months, 

and 505 employees for each of the remaining six months of the taxable year. Therefore, Corporation 

A's base employment for 1995 was 502.5 ((500 x 6) +(505 x 6) divided by 12 = 502.5). Corporation 

A's percentage of increase in 1995 base employment over 1994 base employment is .5%. This figure is 

computed by subtracting the 1994 base employment from the 1995 base employment and dividing the 

remainder by the 1994 base employment ((502.5 - 500) divided by 500 = .005 or .5%). Corporation A 
will be allowed an additional investment credit for 1995 of .25% (one-half of the percentage of 

increase) times the adjusted basis of qualified property placed in service in Illinois during the taxable 

year and on or after July 1, 1986.  (d) The investment credit is not allowed to the extent it would 

decrease the taxpayer's replacement tax liability for the taxable year to less than zero, nor may any 

credit for qualified property be allowed for any year other than the year in which the property was 

placed in service in Illinois. No carryback or carryforward of unused credit is allowed for tax years 

ending prior to December 31, 1985. For tax years ending after December 31, 1988, the credit shall be 

allowed for the tax year in which the property is placed in service, or, if the amount of the credit 

exceeds the tax liability for that year, whether it exceeds the original liability or the liability as later 

amended, such excess may be carried forward and applied to the tax liability of the 5 taxable years 

following the excess credit year. The credit shall be applied to the earliest year for which there is a 
liability. If there is credit from more than one tax year that is available to offset a liability, earlier 

credit shall be applied first. (e) Qualified property. In order to qualify for the investment credit, 

property must be tangible; depreciable pursuant to Internal Revenue Code Section 167, except that "3- 

year property" as defined in IRC Section 168(c)(2)(A) is not eligible; and acquired by purchase as 

defined in Internal Revenue Code Section 179(d). IRC Section 168(c)(2)(A), as in effect at the time 

the credit was enacted, defined "3-year property" to mean "section 1245 property: with a present class 

life of 4 years or less; or used in connection with research and experimentationò. In addition to the 

above requirements, property must be used in Illinois by the taxpayer who is engaged primarily in 

manufacturing, retailing, coal mining or fluorite mining, in order to qualify for the IITA Section 

201(e) credit against the replacement tax. Qualified property can be new or used, but cannot have been 

previously used in Illinois, in such a manner and by such a person as would qualify for the investment 
credit, or for the Section 201(f) Enterprise Zone Investment Credit, and includes buildings and 

structural components thereof.   (e)(1) Tangible property, whether new or used, can consist of 

personalty or realty and includes, but is not limited to, buildings and structural components of 

buildings, signs that are real property, machinery, equipment, and vehicles. Certain property, though 

tangible in nature, does not qualify as investment credit property because it is not depreciable.  (e)(2) 

Depreciable. In order to qualify for the investment credit, property must also be depreciable pursuant 

to IRC Section 167. IRC Section 167 provides that depreciable property is property used in the 

taxpayer's trade or business or held for the production of income which is subject to wear and tear, 

exhaustion, or obsolescence. (e)(2)(A) Property which is depreciated under the Modified Accelerated 

Cost Recovery System (MACRS), as provided by IRC Section 168, is considered depreciable pursuant 

to IRC Section 167 for purposes of the investment credit. Property assigned to a MACRS class of less 

than 4 years does not qualify for the investment credit. (e)(2)(B) Examples of tangible property which 
is not depreciable are land, inventories or stock in trade, natural resources, and coin or currency. 

(e)(2)(C) The provisions of Treasury Reg. Section 1.167(a)-4 shall govern in determining whether 

leasehold improvements are depreciable.  (e)(2)(D) IRC Section 179 allows taxpayers, under certain 



circumstances, to expense up to $10,000 of equipment purchased in a single tax year. Based on this 

provision, if the total cost of the property was $10,000 or less, the taxpayer has the option of 

expensing the cost all in one year as a depreciation expense. While the property does have a useful life 

of four or more years, since the election was made to completely expense the cost of the property in 

one year, the property has no federal depreciable basis and does not have a basis upon which to 

compute the Illinois investment tax credit. Property not fully expensed under Section 179 would 

qualify for the credit based on the cost of the depreciable property reduced by the Section 179 
deduction.  (e)(3) Placed in service. For purposes of the Illinois investment credit, "placed in service" 

has the same meaning as under IRC Section 46. Property will be considered to have been placed in 

service in the same taxable year in which it is taken into account in determining the federal investment 

tax credit. See Treasury Reg. Section 1.46-3(d). (e)(3)(A) Even though property is placed in service in 

the same taxable year in which it is taken into account in determining the Federal investment tax 

credit, only property placed in service in Illinois after June 30, 1984 and before January 1, 1997 can 

qualify for consideration in determining the credit against the replacement tax. Qualifying property 

shall be considered placed in service in Illinois on the date on which the property is placed in a 

condition or state of readiness and available for a specifically assigned function. See Treasury Reg. 

Section 1.46-3(d)(2).  (e)(3)(B) Property which is disposed of, moved out of Illinois or which ceases to 

qualify for any other reason during the same taxable year it was placed in service in Illinois will not be 

considered in computing the investment credit for the taxable year.  (e)(4) Adjusted basis. The basis 
of qualified property for purposes of the investment credit is the property's basis used to compute the 

depreciation deduction for federal income tax purposes. (e)(4)(A) In computing the amount of 

investment credit available for a taxable year, the proper investment credit rate will be applied to the 

total basis of all qualified property placed in service in Illinois during the taxable year, provided the 

property continues to qualify on the last day of the taxable year. (e)(4)(B) If the basis of property 

placed in service during a taxable year is increased or decreased during the same taxable year, the 

increased or decreased basis will be used to compute the investment credit for the taxable year.  (e)(5) 

Acquired by purchase. In order to qualify for the investment credit, the property must have been 

acquired by purchase as defined in IRC Section 179(d). For purposes of determining whether property 

is acquired by purchase as defined by IRC Section 179(d), the family of an individual includes only 

his spouse, ancestors and lineal descendants. Also, for these purposes only, a controlled group has the 
same meaning as in IRC Section 1563(a), except stock ownership of only 50% or more is required. 

See Treasury Reg. Section 1.179-4 under the Internal Revenue Code. Property which the taxpayer 

constructs, reconstructs or erects itself is generally considered acquired by purchase. IRC Section 179 

defines purchase as any acquisition of property except: (e)(5)(A) an acquisition from a person whose 

relationship to the acquiring person is such that a resulting loss would be disallowed under IRC 

Sections 267 or 707(b); (e)(5)(B) an acquisition by one component member of a controlled group from 

another component member of the group; an acquisition of property, if the basis of the property in the 

hands of the person acquiring it is determined in whole or in part by its adjusted basis in the hands of 

the person from whom the property was acquired; or (e)(5)(C) an acquisition of property, the basis of 

which is determined under IRC Section 1014(a). IRC Section 1014(a) covers property acquired from a 

decedent. Property acquired by bequest or demise is not acquired by purchase. (e)(6) Used in Illinois. 

Mobile property such as vehicles must be used predominantly in Illinois. Removal of such property 

from Illinois for a temporary and transitory purpose will not disqualify the property so long as it 

continues to be used predominantly in the Illinois operation of the taxpayer. For purposes of this 

Section, mobile property is considered to be predominantly used in Illinois if usage in Illinois exceeds 

usage outside of Illinois. Example: A retailer sometimes uses its trucks based in Illinois to deliver 

goods both in Illinois and to out-of-State buyers. Such temporary absence of its trucks from Illinois 

does not disqualify them. (e)(7) A lessor of otherwise qualifying property, which property is used by 

the lessee in manufacturing, retailing, or coal or fluorite mining operations, would not qualify for the 

credit because the property is not used "by the taxpayer".  (e)(8) "Manufacturing" is defined in IITA 

Section 201(e)(3) as the material staging and production of tangible personal property by procedures 

commonly regarded as manufacturing, processing, fabrication or assembling which changes some 

existing material into new shapes, new qualities, or new combinations. It is not necessary that such 
procedures result in a finished consumer product. Procedures commonly regarded as manufacturing, 

processing, fabrication or assembling are those so regarded by the general public. If a taxpayer 

primarily engages in the following operations, the taxpayer will not qualify for the investment credit 



on the basis of engaging primarily in manufacturing. The activities described are generally not 

considered manufacturing operations: (e)(8)(A) Agricultural activities such as cultivating the soil; 

raising or harvesting crops; the production of seed or seedlings; and the development of hybrid seeds, 

plants, or shoots are not manufacturing operations. The raising or breeding of livestock, poultry, fish 

or any other animals, as well as commercial fishing or beekeeping, is not manufacturing. (e)(8)(B) 

Manufacturing operations do not include mining; quarrying; logging; drilling for oil, gas or water; or 

any other operations which result in the extraction or procurement of a natural resource. However, the 
refining or processing of such natural resources into a product of a different form or a product which 

has different qualities is manufacturing. (e)(8)(C) Persons engaged in the construction, reconstruction, 

alteration, remodeling, or improvement of real estate are not considered engaged in manufacturing 

operations. (e)(8)(D) Manufacturing operations do not include research and development of new 

products or production techniques. (e)(8)(E) Manufacturing operations do not include the use of 

machinery or equipment in managerial or other non-production, non-operational activities including 

disposal of waste, scrap or residue, inventory control, production scheduling, work routing, 

purchasing, receiving, accounting, fiscal management, general communications, plant security, or 

personnel recruitment, selection or training.  (e)(9) Retailing. Retailing is defined as the sale of 

tangible personal property or services rendered in conjunction with the sale of tangible consumer 

goods or commodities (IITA Section 203(e)(3)). It is required that such tangible personal property be 

finished consumer goods, and the property be sold to its ultimate consumer. For example, sales of 
tangible personal property for resale are not included in the definition of retailing. The following 

activities are not considered retailing operations: (e)(9)(A) The construction, reconstruction, alteration, 

remodeling, or improvement of real estate (e)(9)(B) The operation of a hotel or motel or other 

institution providing only lodging facilities; (e)(9)(C) Other service professions which do not involve 

the transfer of tangible personal property other than as an incident to the service performed. For 

guidance in distinguishing service professions from retailing professions, the Department will rely on 

rules promulgated under the Service Occupation Tax Act at 86 Ill. Adm. Code 140; (e)(9)(D) Farming 

operations related to crop and livestock production do not constitute retailing. However, the marketing 

of such products would constitute a retailing operation.  (e)(10) Mining of coal or fluorite. Mining 

has the same meaning as in Section 613(c) of the Internal Revenue Code, but shall be limited to the 

mining of coal and fluorite (IITA Section 203(e)(3)). Mining as defined in IRC Section 613(c) 
includes not only extraction, but also treatment processes such as cleaning, breaking, sorting, sizing, 

dust allaying, and loading for shipment. (e)(11) New or used. Qualifying property can be new or used; 

however, used property does not qualify if it was previously used in Illinois in such a manner and by 

such a person as would qualify for the Illinois investment credit. (e)(11)(A) Example: Corporation A 

purchases a used pick-up truck, for use in its manufacturing business in Illinois, from an Illinois 

resident who used the truck for personal purposes in Illinois. If the truck meets all the other 

requirements for the investment credit, it will not be disqualified merely because it was previously 

used in Illinois for a purpose which did not qualify for the credit. However, had Corporation A 

purchased the used truck from an Illinois taxpayer in whose hands the truck qualified for the 

investment credit, the truck would not be qualified property to Corporation A, even though the party 

from whom the truck was acquired had never received an investment credit for it. (e)(11)(B) Property 
which would otherwise qualify for the credit will not be disqualified because it was previously used in 

such a manner and by such a person as would have qualified for the investment credit before the time 

such credit came into effect. Example: In August of 1983, Corporation A purchased a drill press for 

use in its manufacturing operation in an Illinois Enterprise Zone from Corporation B. Corporation B 

originally placed the drill press into service in its Illinois manufacturing operation in January of 1980, 

before IITA Section 201(e) came into effect. Even though Corporation B would have qualified for the 

Illinois investment credit had there been a credit in 1980, this will not disqualify Corporation A from 

claiming a credit for this property, provided the property is otherwise qualified. However, should 

Corporation A sell the property to Corporation C for use in its Illinois manufacturing operation, the 

property would not qualify for the credit, even though it would otherwise qualify, because the property 

was used in such a manner and by such a person as would have qualified for the investment credit 

under Section 201(e) or 201(f) at a time when at least one of the credits was in effect. The fact that the 
Section 201(e) credit was not yet effective when Corporation A placed the property in service will not 

cause the property to qualify for the Section 201(e) credit in the hands of Corporation C because IITA 

Section 201(e) specifically provides that the property is disqualified if it previously qualified under 



either IITA Section 201(e) or 201(f). (f) To qualify for the credit, property must be used in Illinois 

by a taxpayer who is primarily engaged in manufacturing, or in mining coal or fluorite, or in 

retailing . It is not required that the property be used exclusively in manufacturing, mining of coal or 

fluorite or in retailing. So long as the taxpayer is primarily, more than 50%, engaged in one of these 

operations, all qualified property is eligible for the credit, even if the property is not actually used in 

an exempt manufacturing, coal or fluorite mining or retailing process. The taxpayer must engage 

primarily in one or more of the operations. In other words, a taxpayer that is engaged 30% of the time 
in retailing and 40% of the time in manufacturing will qualify for the credit, because the taxpayer is 

engaged primarily in one or more of the operations. In determining whether a taxpayer is primarily 

engaged in an activity the Department will look to the gross receipts of the taxpayer received in the 

ordinary course of business by that taxpayer. For example, if more than 50% of the taxpayer's gross 

receipts are from manufacturing, the taxpayer is primarily engaged in manufacturing, or if more than 

50% of the gross receipts are from retailing, the taxpayer is primarily engaged in retailing. The 

taxpayer (and the Department) will look to the gross receipts received by the taxpayer in the ordinary 

course of business. Therefore, if, for example, the taxpayer suffers a casualty loss and that is 

compensated for by an insurance payment, the amount of money so received will not be deemed gross 

receipts received in the ordinary course of business, and disqualify the taxpayer from eligibility and 

perhaps result in the recapture of credits granted in prior years.  EXAMPLE 1: Corporation A 

manufactures CD ROM Units for personal computers, which are sold to others for resale. Corporation 
A also engages in the retail sale of canned computer software. Finally, Corporation A develops and 

sells custom computer software to various clients. Corporation A receives 20% of its gross receipts 

from the manufacturing of CD ROM Units, 40% of its gross receipts from retail sales of canned 

software, and 40% of its gross receipts from its custom computer software development and sales 

operations. Corporation A is eligible for the credit. Corporation A is engaged primarily in 

manufacturing and retailing, because the total of its manufacturing and retailing operations is 80% of 

its gross receipts. Therefore, the Corporation is eligible for the credit. EXAMPLE 2: Corporation B 

operates a hotel. 80% of the gross receipts of Corporation B are from the renting of rooms, 5% of the 

gross receipts are from the operation of a gift shop in the hotel and the remaining 15% of the gross 

receipts are from the operation of a restaurant and lounge in the hotel. The renting of rooms is not 

retailing. Therefore, Corporation B is ineligible for the credit because it is not engaged primarily in 
retailing, even though it does, through the operation of the gift shop, restaurant and lounge, engage in 

some retailing activities.  (g) Recapture. If, within 48 months after being placed in service, any 

property ceases to be qualified property in the hands of the taxpayer or the situs of any qualified 

property is moved outside of Illinois, or outside of the enterprise zone, for other than a temporary or 

transitory purpose, then the personal property tax replacement income for the taxable year in which 

such event occurred will be increased (IITA Section 201(e)(7)). If, during the 48 month period, the 

taxpayer ceased to be primarily engaged in retailing, manufacturing, coal or fluorite mining, the 

property ceases to be qualified property. Therefore, previously granted credits must be recaptured. 

(g)(1) Any property disposed of by the taxpayer within 48 months after being placed in service ceases 

to qualify. (g)(2) A taxpayer disposes of property when he sells the property, exchanges or trades in 

worn-out property for new property, abandons the property or retires it from use. Property destroyed 
by casualty, stolen, or transferred as a gift is treated as having been disposed of. Property which is 

mortgaged or used as security for a loan does not cease to qualify provided the taxpayer continues to 

use the property within Illinois. Property transferred to a trustee in bankruptcy is considered disposed 

of in the year the property is transferred to the trustee. A transfer of property by foreclosure is treated 

as a disposition. (g)(3) The reduction of the basis of qualified property resulting from the 

redetermination of the purchase price is a disposition of qualified property to the extent of such 

reduction in the taxable year the reduction takes place. This occurs, for example, when property is 

purchased and placed in service in one year, and in a later year the taxpayer receives a refund of part 

of the original purchase price. See Regulation Section 1.47-2(c) under the Internal Revenue Code. 

(g)(4) In order to determine the amount by which the personal property tax replacement income tax 

must be increased in the taxable year in which the property ceased to qualify or was moved outside of 

Illinois or the enterprise zone, the taxpayer must recompute the investment credit for the taxable year 
in which the property was placed in service by eliminating from his calculations any such property. 

This recomputed investment credit is subtracted from the amount of credit actually used in the year in 

which the disqualified property was placed in service. The difference between the recomputed credit 



and the credit actually used is added to the personal property tax replacement income tax or the 

income tax for the year in which the property ceased to qualify or was moved outside of Illinois. If the 

recomputed credit is greater than the credit actually used in the year the property was placed in 

service, no addition to the current taxable year's personal property tax replacement income tax or 

income tax is required.  EXAMPLE: In 1985, Corporation A places qualifying property with a basis of 

$55,000 into service in an enterprise zone located in Illinois and computes a Section 201(e) investment 

credit for the year of $275 ($55,000 x .5%) and a Section 201(h) investment credit of $275 ($55,000 x 
.5%). Corporation A's 1985 personal property tax replacement income tax is $260 and its income tax 

liability for the year is $420. After application of the credit, Corporation A has no remaining 

replacement tax liability and its remaining income tax liability is $145. In the following year 

Corporation A moved a qualifying asset having a basis in 1985 of $5,000 from Illinois and is therefore 

required to recapture a portion of the investment credit applied against its replacement tax. In order to 

determine its additional income tax for 1986, Corporation A must recompute its 1985 investment 

credit by eliminating the disqualified property ($55,000 - $5,000 x .5% = $250). This recomputed 

credit is subtracted from the investment credit actually used in 1985 against the income tax ($260 - 

$250 = $10) and the difference is added to Corporation A's 1986 income tax after application of the 

1986 investment credit.  (h) Partnerships and Subchapter S Corporations. (h)(1) For each taxable 

year ending before December 31, 2000, a partnership may elect to pass through to its partners the 

credits to which the partnership is entitled under IITA Section 201(e) for the taxable year. The election 
to pass through the credits shall be irrevocable. [IITA Section 201(e)(9)] (h)(1)(A) This subsection 

(h)(1) applies only to partnerships. Subchapter S corporations may not pass credits through to their 

stockholders under this provision. (h)(1)(B) Subject to the statute of limitations, the election under this 

subsection (h)(1) may be made retroactively. See Borden Chemicals and Plastics, L.P. v. Zehnder, 312 

IllApp3d 35 (1st Dist. 2000). A retroactive election shall be made by filing an amended return by the 

partnership making the election for the tax year of the election and for any subsequent year affected by 

the election, and including a schedule of the credits to be passed through. An example of a subsequent 

year affected by an election would be a year in which a credit carried forward from a year prior to the 

election was used by the partnership or was passed through to the partners by an election for that 

subsequent year. (h)(1)(C) All credits to which the partnership is entitled under IITA Section 201(e) in 

the year an election is made are passed through to the partners, including credits passed through to the 
partnership from another partnership, credits carried forward from prior years and the share 

attributable to partners who are not subject to Personal Property Tax Replacement Income Tax and 

exempt organizations not subject to tax under IITA Section 205(a). (h)(1)(D) Any credit passed 

through to a partner must be used within the 5-year carry forward period allowed to the partnership. 

Thus, a credit earned by a partnership in the year the election is made may be used by the partner to 

whom it is passed in that partner's taxable year in which the taxable year of the partnership for which 

the election was made ends, and any unused amount may be carried forward to the 5 succeeding 

taxable years of the partner. If a partnership elects to pass through to its partners a credit earned in its 

immediately preceding taxable year, a partner may use that credit in its taxable year in which the 

taxable year of the partnership for which the election was made ends, and any unused amount may be 

carried forward to the 4 succeeding taxable years of the partner. (h)(2) For taxable years ending on or 
after December 31, 2000, a partner that qualifies its partnership for a subtraction under Section 

203(d)(2)(I) of IITA or a shareholder that qualifies a Subchapter S corporation for a subtraction under 

Section 203(b)(2)(S) shall be allowed a credit under IITA Section 201(e) equal to its share of the 

credit earned under IITA Section 201(e) during the taxable year by the partnership or Subchapter S 

corporation, determined in accordance with the determination of income and distributive share of 

income under Sections 702 and 704 and Subchapter S of the Internal Revenue Code. [ 35 ILCS 

5/201(e)(9)] Under this subsection (h)(2): (h)(2)(A) The provisions of this subsection (h)(2) apply to 

both partnerships and Subchapter S corporations. (h)(2)(B) Credits are passed through only in the year 

earned. Any amount carried forward from a prior year cannot flow through to the partners or 

shareholders of the entity. (h)(2)(C) The share of credits allocable to a partner or shareholder who is 

not subject to Personal Property Tax Replacement Income Tax and who is not exempt from taxation 

under IRC Section 501(a) do not pass through to that partner or shareholder. Such amounts may be 
used by the partnership or Subchapter S corporation against its Personal Property Tax Replacement 

Income Tax liability it incurs on the share of its income attributable to such partners or shareholders. 

(h)(2)(D) Any credit passed through to a partner or shareholder under this subsection (h)(2) may be 



used in the taxable year of the partner or shareholder in which the taxable year of the entity that passes 

the credit through ends, and may be carried forward to the 5 succeeding taxable years of the partner or 

shareholder until used. (h)(2)(E) Any credit passed through to a partnership or Subchapter S 

corporation under this subsection (h)(2) shall pass through to its partners or shareholders in the same 

manner as a credit earned by the partnership or Subchapter S corporation. 

 

86 Ill. Adm. Code 100.2110 Investment Credit; Enterprise Zone and River Edge Redevelopment 
Zone (IIT A 201(f))-- (a) A taxpayer shall be allowed a credit against the tax imposed by IITA Section 

201(a) and (b) for investment in qualified property placed in service in an enterprise zone created 

pursuant to the Illinois Enterprise Zone Act [20 ILCS 655] or for qualified property placed in service 

on or after July 1, 2006 in a river edge redevelopment zone established pursuant to the River Edge 

Redevelopment Zone Act [65 ILCS 115]. (b) For partners and shareholders of Subchapter S 

corporations, there shall be allowed an enterprise zone or river edge redevelopment zone investment 

credit to be determined in accordance with the determination of income and distributive share of 

income under sections 702 and 704 and subchapter S of the Internal Revenue Code. (c) The credit 

shall be .5% of the basis for property in a zone. (d) The credit shall be available only in the taxable 

year in which the property is placed in service in the enterprise zone or river edge redevelopment zone 

and shall not be allowed to the extent that it would reduce a taxpayer's liability for the tax imposed by 

IITA Section 201(a) and (b) below zero. (d)(1) Qualifying property shall be considered placed in 
service in an Illinois enterprise zone or river edge redevelopment zone on the date on which the 

property is placed in a condition or state of readiness and availability for a specifically assigned 

function. (d)(2) Property that is disposed of, is moved out of the enterprise zone or river edge 

redevelopment zone ,or ceases to qualify for any other reason during the same taxable year it was 

placed in service in an enterprise zone or river edge redevelopment zone will not be considered in 

computing the credit for the taxable year. (d)(3) The credit shall be allowed for the tax year in which 

the property is placed in service, or, if the amount of the credit exceeds the original liability or the 

liability as later amended, the excess may be carried forward and applied to the tax liability of the 5 

taxable years following the excess credit year. (d)(4) The credit shall be applied to the earliest year for 

which there is a liability. (d)(5) If there is credit for more than one tax year that is available to offset a 

liability, the credit accruing first in time shall be applied first. (e) The term "qualified property" means 
property that is: (e)(1) tangible, whether new or used. The terms "new" and " used" shall have their 

commonly ascribed meanings. Buildings and structural components of buildings may be qualified 

property. The term tangible property generally includes: (e)(1)(A) objects or things that are physically 

capable of being touched and seen and over which a person may assert rights of ownership. (e)(1)(B) 

personalty or realty, which may consist of such items as buildings, component parts of buildings, 

machinery, equipment and vehicles. (e)(1)(C) items such as stock certificates, bonds, notes and the 

like are not tangible personal property. While the certificate or paper may be tangible, the item itself, 

the share of ownership of a corporation or the promise to pay, is an intangible that is memorialized by 

the paper. (e)(2) depreciable pursuant to IRC section 167, except that 3-year property as defined in 

IRC section 168(c)(2)(A) is not eligible for the credit. (e)(2)(A) Depreciable property is property used 

in the trade or business of a taxpayer, or held for production of income, that is subject to wear and tear, 
exhaustion, or obsolescence. (e)(2)(B) Property that is depreciated under the Modified Accelerated 

Cost Recovery System (MACRS ), as provided by IRC section 168, is considered depreciable 

pursuant to IRC section 167 for purposes of the enterprise zone or river edge redevelopment zone 

Investment Credit. (e)(2)(C) Examples of tangible property that is not depreciable include land, 

inventories or stock-in-trade, natural resources, and coin or currency. (e)(2)(D) The provisions of IRC 

section 1.167(a)-4 will be utilized in making determinations as to whether particular leasehold 

improvements are depreciable.  (e)(2)(E) IRC section 179 allows taxpayers, under certain 

circumstances, to expense a designated dollar amount of equipment purchased in a single tax year. 

Based on this provision, if the total cost of the property was equal to or less than the amount specified 

under IRC section 179, the taxpayer has the option of expensing the cost all in one year as a 

depreciation expense. While the property does have a useful life of four or more years, since the 

election was made to completely expense the cost of the property in one year, the property has no 
federal depreciable basis and does not have a basis upon which to compute the Illinois investment tax 

credit. Property not fully expensed under section 179 would qualify for the credit based on the cost of 

the depreciable property reduced by the section 179 deduction. (e)(3) acquired by purchase as defined 



in IRC section 179(d). (e)(3)(A) A purchase is any acquisition of property except: (e)(3)(A)(i) an 

acquisition from a person whose relationship to the acquiring person is such that a resulting loss would 

be disallowed under IRC section 267 or 707(b); (e)(3)(A)(ii) an acquisition by one component 

member of a controlled group from another component member of the group; (e)(3)(A)(iii) an 

acquisition of property if the basis of the property in the hands of the person acquiring it is determined 

in whole or in part by its adjusted basis in the hands of the person from whom the property was 

acquired; or (e)(3)(A)(iv) an acquisition of property, the basis of which is determined under IRC 
section 1014(a). IRC section 1014(a) covers property received from a decedent. Property acquired by 

bequest or demise is not acquired by purchase. (e)(3)(B) For purposes of determining whether 

property is acquired by purchase as defined by IRC section 179(d), the family of an individual 

includes only his or her spouse and ancestral and lineal descendants of the individual and his or her 

spouse. (e)(3)(C) For purposes of determining whether property is acquired by purchase only, a 

controlled group has the same meaning as in IRC section 1563(a), except stock ownership of only 

50% or more is required (also see 26 CFR 1.179-4). (e)(3)(D) Property that the taxpayer constructs, 

reconstructs or erects is generally considered acquired by purchase. (e)(4) used in the enterprise zone 

or river edge redevelopment zone by the taxpayer.  (e)(4)(A) The term "used in an Illinois enterprise 

zone or river edge redevelopment zone " means that the property for which the credit is being claimed 

is physically located within the boundaries of an Illinois enterprise zone certified by the Illinois 

Department of Commerce and Economic Opportunity or river edge redevelopment zone established 
pursuant to the River Edge Redevelopment Zone Act from the time it is placed in service and while it 

is being utilized by the taxpayer claiming the credit in that taxpayer's business operation.  (e)(4)(A)(i) 

Storage of property in an enterprise zone or river edge redevelopment zone will not constitute use. The 

taxpayer must make use of, convert to its service, avail itself of, or employ the property in the 

enterprise zone or river edge redevelopment zone in order to demonstrate use of the property in the 

enterprise zone or river edge redevelopment zone . (e)(4)(A)(ii) A lessor may claim the credit for 

otherwise qualified property if the property is physically located in an Illinois enterprise zone or river 

edge redevelopment zone from the time it is placed in service and all other conditions of eligibility for 

the credit are met. (e)(4)(A)(iii) A lessee of tangible property may never claim the credit because a 

lessee has not acquired the property by purchase.  (e)(4)(B) Mobile property, such as vehicles, must be 

used predominantly in an Illinois enterprise zone or river edge redevelopment zone in order to qualify 
for the credit. (e)(4)(B)(i) Removal of such property from the enterprise zone or river edge 

redevelopment zone for a temporary or transitory purpose will not disqualify the property so long as it 

continues to be used predominantly in the enterprise zone or river edge redevelopment zone . 

(e)(4)(B)(ii) Mobile property is considered to be predominantly used in an enterprise zone or river 

edge redevelopment zone if usage in the enterprise zone or river edge redevelopment zone exceeds 

usage outside of the enterprise zone or river edge redevelopment zone . (e)(5) not property that has 

been previously used in Illinois in such a manner and by such a person as would qualify for the credit. 

(e)(5)(A) Generally, used property will not qualify for the credit if it was previously used in Illinois in 

such a manner that it could have qualified for the credit. (e)(5)(B) However, property that would 

otherwise qualify for the credit will not be disqualified because it was previously used in Illinois in 

such a manner that it could have qualified for the credit, if that use pre-dated the effective date of the 
law that established the credit.  EXAMPLE 1: Corporation A purchases a used pickup truck for use in 

its manufacturing business in Illinois from an Illinois resident who used the truck for personal 

purposes in Illinois. If the truck meets all other requirements for the credit, it will not be disqualified 

because it has been previously used in Illinois for a non-qualifying purpose.  EXAMPLE 2: 

Corporation A purchases a used pickup truck from Corporation B. Corporation B used the truck in its 

business in a qualifying manner and could have claimed the credit for the truck, but did not. 

Corporation A may not claim the credit for the truck because the truck has been previously used in 

Illinois in such a manner that it could have qualified for the credit. (f) The basis of qualified property 

shall be the basis used to compute the depreciation deduction for federal income tax purposes. If the 

basis of the property for federal income tax depreciation purposes is increased after it has been placed 

in service in the enterprise zone or river edge redevelopment zone by the taxpayer, the amount of the 

increase shall be deemed property placed in service on the date of the increase in basis. (g) If, during 
any taxable year, any property ceases to be qualified property in the hands of the taxpayer within 48 

months after being placed in service, or the situs of any qualified property is moved outside the 

enterprise zone or river edge redevelopment zone within 48 months after being placed in service, the 



tax imposed under IITA Section 201(a) and (b) for the taxable year shall be increased. (g)(1) Any 

property disposed of by the taxpayer within 48 months after being placed in service ceases to qualify. 

(g)(1)(A) A taxpayer disposes of property when he sells the property, exchanges or trades-in worn-out 

property for new property, abandons the property or retires it from use. (g)(1)(B) Property destroyed 

by casualty, stolen, or transferred as a gift is disposed of property. (g)(1)(C) Property that is mortgaged 

or used as security for a loan is not disposed of property, provided that the taxpayer continues to use 

the property in its business within an Illinois enterprise zone or river edge redevelopment zone . 
(g)(1)(D) Property transferred to a trustee in bankruptcy is considered disposed of property. (g)(1)(E) 

A transfer of property by foreclosure is a disposition of property. (g)(1)(F) A reduction in the basis of 

qualified property resulting from a redetermination of the purchase price of the property is a 

disposition of property to the extent of the reduction in basis in the year in which the reduction takes 

place. For example, this would occur when property is purchased and placed in service in one year, 

and in a later year the taxp ayer receives a refund of a portion of the original purchase price.   (g)(2) 

Any property converted to personal use ceases to qualify for the credit. (g)(3) The increase in tax shall 

be determined by: (g)(3)(A) recomputing the investment credit that would have been allowed for the 

year in which credit for the property was originally allowed by eliminating the property from the 

computation, and (g)(3)(B) subtracting the computed credit from the amount of credit previously 

allowed. The difference between the recomputed credit and the credit actually claimed is added to the 

income tax for the year in which the property ceased to qualify or was moved outside of the enterprise 
zone or river edge redevelopment zone .  EXAMPLE: In 2007, Corporation A places qualifying 

property with a basis of $55,000 into service in an enterprise zone or river edge redevelopment zone 

located in Illinois and computes a Section 201(f) enterprise zone or river edge redevelopment zone 

Investment Tax Credit of $275 ($55,000 x .5%). Corporation A's 2007 income tax liability is $420. 

After the application of the credit, Corporation A has remaining income tax liability of $145. In the 

following year, Corporation A moved a qualifying asset having a basis in 2007 of $5,000 from the 

enterprise zone or river edge redevelopment zone to another location in Illinois. As a result, 

Corporation A is required to recapture a portion of the enterprise zone or river edge redevelopment 

zone Investment Credit that was applied against its 2007 income tax liability. In order to determine its 

additional income tax for 2008, Corporation A must recompute its 2007 enterprise zone Investment 

Tax Credit by eliminating the disqualified property ($55,000 - $5,000 x .5% = $250). This recomputed 
credit is subtracted from the enterprise zone Investment Tax Credit actually used in 1985 ($260 - $250 

= $10), and the difference is added to Corporation A's 2008 income tax after application of the 

Investment Tax Credit . 

 

86 Ill. Adm. Code 100.2120 Jobs Tax Credit; Enterprise Zone and Foreign Trade Zone or Sub-

Zone (IITA 201(g))-- (a) A taxpayer conducting a trade or business in an enterprise zone, or a High 

Impact Business designated by the Department of Commerce and Community Affairs conducting a 

trade or business in a federally designated Foreign Trade Zone or Sub-Zone, shall be allowed a credit 

against the tax imposed by Sections 201(a) and (b) of the Illinois Income Tax Act in the amount of 

$500 per eligible employee hired to work in the zone during the taxable year. The credit is available 

for eligible employees hired on or after January 1, 1986 (IITA Section 201(g)).  (b) To qualify for the 
credit: (b)(1) The taxpayer must hire 5 or more eligible employees to work in an enterprise zone or 

federally designated Foreign Trade Zone or Sub-Zone during the taxable year.  (b)(2) The taxpayer's 

total employment within the enterprise zone or federal designated foreign trade zone or sub-zone must 

increase by 5 or more full-time employees beyond the total employed in that zone at the end of the 

previous tax year for which a jobs tax credit under this Section was taken, or beyond the total 

employed by the taxpayer as of December 31, 1985, whichever is later. (b)(2)(A) If a taxpayer was in 

business in 1985 at a location, has never before taken the credit, and is located in an enterprise zone 

created before or during 1985, the taxpayer would use 1985 as the base year.  (b)(2)(B) If a taxpayer 

was in business in 1985 at a location, has never before taken the credit, and is located in an enterprise 

zone created after 1985, the taxpayer's base year for calculating the increase in employment is the total 

employed at the end of the calendar year in which the enterprise zone was created. The law is clear 

that the credit is a reward for increasing employment in enterprise zones. To use 1985 as a base year, 
even if no enterprise zone was then in existence, is not consistent with this clear goal of the law. In 

such a situation, a taxpayer would not always be able to show that there was job creation in the 

enterprise zone. For example, while employment may have increased over 1985 levels, there may not 



have been an increase in employment from the end of the calendar year in which the zone was created. 

Therefore, to accept 1985 as the base year no matter whether there was an enterprise zone in existence 

at that time, could result in providing a credit for job creation that did not occur in an enterprise zone. 

Such a result would be contrary to law.  (b)(3) The eligible employees must be employed 180 

consecutive days in order to be deemed hired for purposes of this subsection.  EXAMPLE: An 

otherwise eligible employee is hired to work in an enterprise zone on August 1, 1987. The employer's 

tax year ends on December 31, 1987. The employee would have worked 153 days during the 1987 tax 
year and, therefore, would be not considered to be ñdeemed hiredò in 1987. Even if all other 

requirements were met, the employer would not be eligible for the jobs tax credit for 1987. Once the 

employee has been employed for 180 consecutive days, the employee is deemed hired. Therefore, in 

this instance the employee would be ñdeemed hiredò in 1988. If all other requirements were met, the 

employer could claim the Jobs Tax Credit for this employee for the 1989 tax year.  (c) An ñeligible 

employeeò means an employee who is: (c)(1) certified by the Department of Commerce and 

Community Affairs (DCCA) as ñeligible for servicesò pursuant to regulations promulgated in 

accordance with Title II of the Job Training Partnership Act, Training Services for the Disadvantaged 

or Title III of the Job Training Partnership Act, Employment and Training Assistance for Dislocated 

Workers Program. Whenever an employee is certified, a voucher is completed by the applicant and 

approved by DCCA. The vouchers are entitled ñIllinois Department of Commerce and Community 

Affairs, Enterprise Zone Program, Jobs Tax Credit Certification Voucher.ò Taxpayers should request a 
copy of the voucher to verify that the employee is DCCA certified. Taxpayers should maintain a copy 

of the voucher in their files to document eligibility status of employees in the event of an audit, (c)(2) 

hired after the enterprise zone or federally designated foreign trade zone or sub-zone was designated 

or the trade or business was located in that zone, whichever is later. The term ñhiredò means hired by 

the particular employer claiming the credit. Employees transferred from another facility of the 

employer to a facility located in an enterprise zone or federally designated foreign trade zone or sub-

zone are not deemed ñhiredò upon transfer to a facility located in the enterprise zone or federally 

designated foreign trade zone or sub-zone, (c)(3) employed in the enterprise zone or foreign trade zone 

or sub-zone. An employee is employed in an enterprise zone or federally designated foreign trade zone 

or sub-zone if his services are rendered there or it is the base of operations for the services performed, 

and (c)(4) a full-time employee working 30 or more hours per week. (d) For tax years ending on or 
after December 31, 1985, and prior to December 31, 1988, the credit shall be allowed for the tax year 

in which the eligible employees are hired. For tax years ending on or after December 31, 1988, the 

credit shall be allowed for the tax year immediately following the tax year in which the eligible 

employees are hired. If the amount of the credit exceeds the tax liability for that year, whether it 

exceeds the original liability or the liability as later amended, such excess may be carried forward and 

applied to the tax liability of the 5 taxable years following the excess credit year. The credit shall be 

applied to the earliest year for which there is a liability. If there is credit from more than one tax year 

that is available to offset a liability, earlier credit shall be applied first. 

 

86 Ill. Adm. Code 100.2130 Investment Credit; High Impact Business (IITA 201(h))--(a) Subject 

to the minimum investment requirements of Section 5.5 of the Illinois Enterprise Zone Act, a taxpayer 
shall be allowed a credit against the tax imposed by IITA Sections 201(a) and (b) for investment in 

qualified property which is placed in service in a federally designated Foreign Trade Zone or Sub-

Zone located in Illinois by a Department of Commerce and Community Affairs designated High 

Impact Business. The credit is reported on Schedules 1299 A, C or D. Recapture (see subsection (i) 

below) is computed on Schedule 4255.   (b) The credit shall be .5% of the basis for such property.  (c) 

The credit shall not be available until the minimum investments in qualified property set forth in 

Section 5.5 of the Illinois Enterprise Zone Act have been satisfied and shall not be allowed to the 

extent that it would reduce a taxpayer's liability for the tax imposed by IITA Sections 201(a) and (b) to 

below zero. The credit applicable to such minimum investments shall be taken in the taxable year in 

which such minimum investments have been completed. The credit for additional investments beyond 

the minimum investment by a designated high impact business shall be available only in the taxable 

year in which the property is placed in service and shall not be allowed to the extent that it would 
reduce a taxpayer's liability for the tax imposed by IITA Sections 201(a) and (b) to below zero. The 

minimum investments required by Section 5.5 of the Illinois Enterprise Zone Act are: (c)(1) 

$12,000,000 which will be placed in service in qualified property with an intention to create 500 full-



time equivalent jobs at a designated location in Illinois, or  (c)(2) $30,000,000 which will be placed in 

service in qualified property with the intention to retain 1,500 full-time jobs at a designated location in 

Illinois. The Illinois Department of Commerce and Community Affairs must certify that the minimum 

investment requirements have been met. (d) For tax years ending on or after December 31, 1987, the 

credit shall be allowed for the tax year in which the property is placed in service, or, if the amount of 

the credit exceeds the tax liability for that year, whether it exceeds the original liability or the liability 

as later amended, such excess may be carried forward and applied to the tax liability of the 5 taxable 
years following the excess credit year. The credit shall be applied to the earliest year for which there is 

a liability. If there is a credit from more than one tax year that is available to offset a liability, the 

credit accruing first in time shall be applied first. (e) The term ñqualified propertyò means property 

which is: (e)(1) tangible, whether new or used; (e)(1)(A)Tangible property includes objects or things 

that are physically capable of being touched and seen and over which a person may assert rights of 

ownership.  (e)(1)(B) Tangible property consists of personality or realty and includes such items as 

buildings, structural components of buildings, machinery, equipment and vehicles.  (e)(1)(C) Items 

such as stock certificates, bonds, notes and the like are not tangible personal property. While the 

certificate or paper may be tangible, the item itself, the share of ownership of a corporation or the 

promise to pay is an intangible that is memorialized by the paper. (e)(1)(D) The terms ñnew or usedò 

shall have their commonly ascribed meanings. (e)(2) depreciable pursuant to IRC Section 167, except 

that ñ3-year propertyò as defined in IRC Section 168 is not eligible for the credit provided by IITA 
Section 201(h); (e)(2)(A) Depreciable property is property used in the trade or business of a taxpayer, 

or held for production of income, which is subject to wear and tear, exhaustion, or obsolescence. 

(e)(2)(B) Property that is depreciated under the Modified Accelerated Cost Recovery System 

(MARCS), as provided by IRC Section 168, is considered depreciable pursuant to IRC Section 167 for 

purposes of the Enterprise Zone Investment Credit. (e)(2)(C) Examples of tangible property that is not 

depreciable include land, inventories or stock-in-trade, natural resources, and coin or currency. 

(e)(2)(D) The provisions of Internal Revenue Service regulation Section 1.167(a)-4 will be utilized in 

making determinations as to whether particular leasehold improvements are depreciable. (e)(3) 

acquired by purchase as defined in IRC Section 179(d); and (e)(3)(A) A purchase is any acquisition of 

property except: (e)(3)(A)(i) an acquisition from a person whose relationship to the acquiring person is 

such that a resulting loss would be disallowed under IRC Sections 267 or 707(b); (e)(3)(A)(ii) an 
acquisition by one component member of a controlled group from another component member of the 

group; (e)(3)(A)(iii) an acquisition of property if the basis of the property in the hands of the person 

acquiring it is determined in whole or in part by its adjusted basis in the hands of the person from 

whom the property was acquired; or (e)(3)(A)(iv) an acquisition of property, the basis of which is 

determined under IRC Section 1014(a). IRC Section 1014(a) covers property received from a 

decedent. Property acquired by bequest or demise is not acquired by purchase.  (e)(3)(B) For purposes 

of determining whether property is acquired by purchase as defined by IRC 179(d), the family of an 

individual includes only his spouse and ancestral and lineal descendants of the individual and his 

spouse. (e)(3)(C) For purposes of determining whether property is acquired by purchase only, a 

controlled group has the same meaning as in IRC Section 1563(a), except stock ownership of only 

50% or more is required (also see IRS Regulation Section 1.179-4(f)).  (e)(3)(D) Property that the 
taxpayer constructs, reconstructs or erects is generally considered acquired by purchase.  (e)(4) not 

eligible for the Enterprise Zone Investment Credit provided by IITA Section 201(f).  (f) The basis of 

qualified property shall be the basis used to compute the depreciation deduction for federal income tax 

purposes.  (f)(1) In computing the amount of credit available for a taxable year, the credit rate will be 

applied to the total basis of all qualified property that is placed in service by a high impact business 

located in a foreign trade zone or sub-zone in Illinois during the taxable year, provided the property 

continues to qualify on the last day of the taxable year.  (f)(2) If the basis of the property for federal 

income tax depreciation purposes is increased after it has been placed in service in a federally 

designated foreign trade zone or sub-zone located in Illinois by the taxpayer, the amount of such 

increase shall be deemed property placed in service on the date of such increase in basis. (f)(3) 

Property that has been fully expensed under IRC Section 179 has no federal depreciable basis with 

which to compute the credit. Property not fully expensed under IRC 179 can still qualify for the credit. 
(g) The term ñplaced in serviceò shall have the same meaning as under IRC Section 46. (IITA Section 

201(h)(5)) Property is placed in service for purposes of the credit in the earlier of the following years: 

(g)(1) That in which, under the taxpayer's depreciation practice, depreciation begins on the property; 



or (g)(2) That in which the property is placed in a condition or state of readiness and availability for a 

specifically assigned function.  (h) If, during any taxable year, any property ceases to be qualified 

property in the hands of the taxpayer within 48 months after being placed in service in a foreign trade 

zone or sub-zone, or the situs of any qualified property is moved outside Illinois within 48 months 

after being placed in service, the tax imposed under IITA Section 201(a) and (b) of this Section for 

such taxable year shall be increased. (h)(1) any property disposed of by the taxpayer within 48 months 

after being placed in service ceases to qualify.  (h)(1)(A) A taxpayer disposes of property when he 
sells the property, exchanges or trades-in worn-out property for new property, abandons the property 

or retires it from use. (h)(1)(B) Property destroyed by casualty, stolen, or transferred as a gift is 

disposed of property. (h)(1)(C) Property that is mortgaged or used as security for a loan is not 

disposed of property, provided that the taxpayer continues to use the property in its business within a 

foreign trade zone or subzone located in Illinois.  (h)(1)(D) Property transferred to a trustee in 

bankruptcy is considered disposed of property.  (h)(1)(E) A transfer of property by foreclosure is a 

disposition of property.  (h)(1)(F) A reduction in the basis of qualified property resulting from a 

redetermination of the purchase price of the property is a disposition of property to the extent of such 

reduction in basis in the year in which the reduction takes place. For example, this would occur when 

property is purchased and placed in service in one year, and in a later year the taxpayer receives a 

refund of a portion of the original purchase price.  (h)(2) Any property converted to personal use 

ceases to qualify for the credit. (h)(3) The increase in tax shall be determined by: (h)(3)(A) 
recomputing the investment credit which would have been allowed for the year in which credit for 

such property was originally allowed by eliminating such property from such computation, and 

(h)(3)(B) subtracting such computed credit from the amount of credit previously allowed. The 

difference between the recomputed credit and the credit actually claimed is added to the income tax 

for year in which the property ceased to qualify.  EXAMPLE: In 1990, High Impact Business A places 

qualifying property with a basis of $55,000 into service in Illinois and computes a credit for the year 

of $275 ($55,000 × .5%). High Impact Business A's 1990 income tax is $275. After application of the 

credit, High Impact Business A has no remaining income tax liability. In the following year, High 

Impact Business A moved a qualifying asset having a basis of $5,000 from Illinois to Missouri and is 

required to recapture a portion of the credit applied against its 1990 income tax liability. The credit 

applied against High Impact Business A's income tax must be recaptured because the property was 
moved outside of Illinois and no longer qualifies for the credit. In order to determine its additional 

income tax for 1991, High Impact Business A must recompute its 1990 credit by eliminating the 

disqualified property ($55,000 ī $5,000 Ĭ .5% = $250). This recomputed credit is subtracted from the 

credit actually used in 1990 against the income tax ($275 ī $250 = $25) and the difference is added to 

High Impact Business A's 1991 income tax. 

 

86 Ill. Adm. Code 100.2150,Training Expense Credit (IITA 201(j))--(a) Beginning with tax years 

ending on or after December 31, 1986 and prior to December 31, 2003, a taxpayer shall be allowed a 

credit against the tax imposed by IITA Sections 201(a) and (b) for all amounts paid or accrued, on 

behalf of all persons employed by the taxpayer in Illinois, or Illinois residents employed outside of 

Illinois by a taxpayer, for educational or vocational training in semi-technical or technical fields or 
semi-skilled or skilled fields, which were deducted from gross income in the computation of taxable 

income (IITA Section 201(j)). (b) The credit against the tax imposed by IITA Sections 201(a) and (b) 

shall be 1.6% of eligible training expenses (IITA Section 201(j)). (c) All amounts paid for educational 

or vocational training in semi-technical or technical fields or semi-skilled or skilled fields are eligible 

for the credit. No particular fields of employment are presumptively eligible or ineligible for the 

credit. (c)(1) The Training Expense Credit was originally enacted into law as a training expense 

deduction by P.A. 83-650, the Prairie State 2000 Authority Act, and was later converted into the 

current Training Expense Credit by P.A. 84-1405. The Illinois General Assembly found that there 

existed a large surplus of workers throughout the State who are ready, willing and able to work but 

who lack the appropriate skills to perform the specialized tasks for modern business and industry The 

General Assembly found that a substantial impediment to attracting new businesses and encouraging 

the modernization of existing businesses has been the shortage of workers who can perform the 
specialized tasks required by the new technologies of modern business. [20 ILCS 4020/2] (c)(2) The 

credit is for the amounts paid or accrued for educational or vocational training in semi-technical or 

technical or semi-skilled or skilled fields. (c)(2)(A) The terms "semi-technical or technical fields or 



semi-skilled or skilled fields" do not refer to any particular occupation. This statutory language 

authorizes the credit for the costs of training of an employee to improve that employee's job skills 

within the scope of his or her employment. (c)(2)(B) The credit will be authorized for the costs of job-

linked training that offers special skills for career advancement or that is preparatory for, and leads to, 

a job with definite career potential. (c)(2)(C) The credit will be authorized for amounts expended for 

training necessary to implement Total Quality Management or improvement systems within the 

workplace. (c)(2)(D) The credit will be authorized for training related to machinery or equipment. 
(c)(2)(E) The credit will be authorized for job-linked basic skills, which may include English as a 

second language and remedial training, necessary for employees to function effectively and safely in 

the workplace, or as a prerequisite for other training. EXAMPLES: Training of a machine operator in 

skills necessary to operate a computer-assisted manufacturing machine would qualify for the credit. 

Training of the employees of a retailer in the operation of a cash register system that is designed to aid 

the retailer by resulting in faster sales and greater inventory control because of centralized linkage of 

the system to the retailer's headquarters would, assuming all other requirements are met, qualify for 

the credit. A course in how to supervise employees required of supervisors because of the installation 

of a computer system at the business with terminals in the homes of that supervisor's subordinates that 

allows those subordinates to work from their homes would qualify for the credit. (c)(2)(F) Training 

does not have to occur in a classroom. Training may be given by an employer to his or her employees, 

an employer may contract with a third party to provide the training, or an employer may reimburse an 
employee for the costs of training purchased by an employee. Eligible training may include self-study 

courses. Self-study courses will qualify if the employer demonstrates that the self-study coursework is 

training in semi-technical or technical or semi-skilled or skilled fields. Self-study training must be 

contrasted with the type "down time" reading which, as stated in subsection (d)(2)(B), below, does not 

qualify for the credit. (c)(2)(G) Training does not have to occur on the premises of the employer. 

Training does not have to occur in the State of Illinois. However, in order to claim costs of employee 

travel and lodging, an employer must document that the costs of travel were related to the training and 

were deducted in determining the employer's federal taxable income. (c)(2)(H) A training expense that 

would otherwise not qualify for the credit will not be deemed to qualify for the credit because of a 

designation of an employee as a probationary employee, a trainee, or a similar designation of that 

nature. (d) Only amounts expended for eligible training will qualify as eligible training expenses. Such 
costs may or may not constitute "direct expenses" as that term is used in normal accounting parlance. 

Capitalized costs will not qualify for the credit. However, as noted below, depreciation expenses 

associated with capital expenditures may qualify for the credit. The term "compensation" used in this 

Section is defined in IITA Section 1501(a)(3). (d)(1) The following costs qualify as eligible training 

expenses: (d)(1)(A) Compensation of employees for time spent in training others in inhouse training 

will qualify as eligible training expenses, but the compensation must be prorated based on the amount 

of time actually spent in conducting the training. (d)(1)(B) Compensation of an employee for time 

spent in preparing for inhouse training as or for an instructor will qualify because such compensation 

is an expense of the training. (d)(1)(C) Compensation of an employee for time spent in training will 

qualify for the credit. (d)(1)(D) The cost of materials (i.e., slides, hand-outs, etc.) for in-house training 

will qualify for the credit because such costs are expenses of the training. (d)(1)(E) Pro-rata rent of a 
training facility is an expense eligible for the credit. Similarly, depreciation expenses for a training 

facility owned by a taxpayer or for equipment used for training are eligible expenses. (d)(1)(F) Costs 

of registration (including allocable wages of employees performing the registration) with state, federal 

or industry authorities may be eligible expenses, if such costs are related to eligible training. (d)(1)(G) 

Tuition reimbursement is an eligible expense provided that the tuition amounts were deducted in 

determining the employer's federal taxable income. (d)(1)(H) Costs of travel and lodging for eligible 

training provided that the costs were deducted in determining the employer's federal taxable income.  

(d)(2) The following costs do not qualify as eligible training expenses: (d)(2)(A) The cost of the 

training facility and equipment is not an eligible expense. Capital costs are not eligible for the credit. 

However, as noted above, depreciation expense is eligible. (d)(2)(B) Compensation of an employee 

for "down time" spent informally training (i.e., a mechanic with no machinery on which to work 

reading about new equipment, or a mechanic reading about specifications of equipment never before 
encountered) is not an eligible expense. (d)(2)(C) Compensation of an employee for time spent 

supervising another employee is not an eligible expense. For instance, a supervisor spending an hour a 

day reviewing and discussing a new employee's progress and planning the new employee's future 



work schedule would not be an eligible expense. (d)(2)(D) Cost of a meal (breakfast or lunch) 

provided in the course of a brief training session is not an eligible expense. Similarly, the cost of meals 

provided to an employee during an all-day training session is not an eligible expense. (d)(3) 

Employers must maintain records sufficient to document that the training is eligible training. 

Employers must maintain records that document the amounts expended for eligible training expenses. 

An employer may maintain documentation as required for the Industrial Training Program of the 

Illinois Department of Commerce and Community Affairs (see 56 Ill. Adm. Code 2650.120), or as 
maintained by employers in compliance with the requirements of the Illinois Secretary of State's 

Workplace Literacy Program (see 23 Ill. Adm. Code 3040.220 and 3040.240) for purposes of 

documentation for the Training Expense Credit. Employers may claim the credit based upon average 

or standard costs of training each employee. The documentation of amounts expended for eligible 

training expenses, or documentation maintained to claim the credit based upon average or standard 

costs, must be sufficient to demonstrate that the training for which the credit is claimed is on behalf of 

persons employed by the taxpayer in Illinois, or Illinois residents employed outside of Illinois by the 

taxpayer, the training qualifies for the credit under the standards of subsection (b) of this Section 

above, and the expenditures are eligible training expenses under the standards of subsection (d)(1) 

above. In the event an employer claims the credit based upon average or standard costs, this 

documentation must include detailed information concerning the methodology utilized in determining 

the average or standard costs. (e) For purposes of the training expense credit and this rule, the term 
"persons employed by the taxpayer in Illinois" shall include both employees whose compensation is 

subject to withholding under IITA Section 701 (including employees who are exempt from 

withholding pursuant to IITA Section 701(d)). A person is employed in Illinois by the taxpayer if that 

person has "compensation paid in this State" as that term is defined in IITA Section 304(a)(2)(B). Sole 

proprietors, partners of partnerships, shareholders of corporations, beneficiaries of trusts or estates, or 

other individuals who own an interest in the employer are not employees for purposes of this credit, 

unless in the case of shareholders or beneficiaries, they are able to demonstrate that, separate and apart 

from their ownership status, they are also employees of the concern. (f) For partners and shareholders 

of subchapter S corporations, there shall be allowed a credit under IITA Section 201(j) to be 

determined in accordance with the determination of income and distributive share of income under 

Sections 702 and 704 and subchapter S of the Internal Revenue Code (IITA Section 201(j)). (g) Any 
credit allowed under this subsection which is unused in the year the credit is earned may be carried 

forward to each of the 5 taxable years following the year for which the credit is computed until it is 

used. This credit shall be applied first to the earliest year for which there is a liability. If there is a 

credit under this subsection from more than one tax year that is available to offset a liability, the 

earliest credit arising under this subsection shall be applied first. No carryforward credit may be 

claimed in any tax year ending on or after December 31, 2003. (IITA Section 201(j)) 

 

86 Ill. Adm. Code 100.2160 Research and Development Credit (IITA 201(k))--(a) For tax years 

ending after July 1, 1990 and prior to December 31, 2003, and beginning again for tax years ending on 

or after December 31, 2004, a taxpayer shall be allowed a credit against the tax imposed by IITA 

Section 201(a) and (b) for increasing research activities in this State (IITA 201(k)). (b) The credit 
allowed shall be equal to 61/2% of the qualifying expenditures for increasing research activities in this 

State (IITA Section 201(k)). (c) Not all "research" will qualify for the credit . Nor will every 

expenditure associated with research qualify for the credit. Qualified research is defined in IRC 

Section 41(d). Qualifying expenditures means the qualifying expenditures as defined for the federal 

credit for increasing research activities which would be allowable under IRC Section 41 and which are 

conducted in this State. (c)(1) IRC Section 41(b) defines "qualifying research expenses" as the sum of 

the in-house research expenses and the contract research expenses paid or incurred by the taxpayer 

during the taxable year in carrying on any trade or business of the taxpayer. (c)(2) Qualifying 

expenditures also include basic research payments. Basic research payments are defined in IRC 

Section 41(e).  (d) Qualifying expenditures for increasing research activities in this State means the 

excess of qualifying expenditures for the taxable year in which incurred over qualifying expenditures 

for the base period. Qualifying expenditures for the base period means the average of the qualifying 
expenditures for each year in the base period. (e) Base period means the 3 taxable years 

immediately preceding the taxable year for which the determination is being made. For purposes 

of computing the average qualifying expenditures for the base period: (e)(1) For taxable years after a 



taxpayer has succeeded to the tax items of a corporation under IITA Section 405(a), qualifying 

expenditures incurred by the corporation during the base period shall be deemed to be qualifying 

expenditures of the taxpayer. (e)(2) If the taxpayer incurred no qualifying expenditures during a base 

period year, the qualifying expenditures for that year are zero, even if the taxpayer was not in 

existence or conducting any business in Illinois during that year.  (e)(3) If the taxpayer was doing 

business in this State for only part of a base period year, the qualifying expenditures for that year shall 

be equal to the qualifying expenditures actually incurred, multiplied by 365 and divided by the number 
of days in the portion of the taxable year during which the taxpayer was doing business in this State. 

(e)(4) Qualifying expenditures incurred in taxable years in which the taxpayer did not qualify for the 

credit, including taxable years ending on or after December 31, 2003 and prior to December 31, 2004 

must be included in the computation of qualifying expenditures for the base period.  (f) Any credit in 

excess of the tax liability for the taxable year may be carried forward to offset the income tax 

liability of the taxpayer for the next 5 years or until it has been fully utilized, whichever occurs first 

(IITA Section 201(k)), provided that no credit earned in a tax year ending prior to December 31, 2003 

may be carried forward to any year ending on or after December 31, 2003. If an unused credit is 

carried forward to a given year from 2 or more earlier years, that credit arising in the earliest year is 

applied first. If a tax liability for the given year remains, the credit from the next earliest year is 

applied. Any remaining unused credit or credits can be carried forward to the next following year in 

which a tax liability exists. However, the credit can only be carried forward 5 years from the year in 
which the taxpayer incurred the expense for which the credit was given. Any unused credit is then 

forfeited.  (g) Combined returns. In the case of taxpayers filing combined returns, Section 

100.5270(d) of this Part details the manner in which the credit is determined. (h) Pass-through of 

credits to partners and Subchapter S corporation shareholders. (h)(1) For tax years beginning on and 

after January 1, 1999, partners and shareholders of Subchapter S corporations shall be allowed a credit 

under this subsection to be determined in accordance with the determination of income and 

distributive share of income under Sections 702 and 704 and Subchapter S of the Internal Revenue 

Code. No inference shall be drawn from the enactment of Public Act 91-644, which expressly allows 

this pass-through of credits, in construing IITA Section 201(k) for tax years beginning prior to January 

1, 1999. (h)(2) Repeal and re-enactment of the credit. Due to the repeal of the credit for taxable 

years ending on or after December 31, 2003, and the re-enactment of the credit for taxable years 
ending on or after December 31, 2004: (h)(2)(A) A partner or shareholder may not claim a credit 

passed through from a partnership or Subchapter S corporation for any taxable year of the partner or 

shareholder ending on or after December 31, 2003 and prior to December 31, 2004, even if the credit 

was earned in a taxable year of the partnership or Subchapter S corporation ending prior to December 

31, 2003. (h)(2)(B) No credit may be earned by a partnership or Subchapter S corporation for a taxable 

year ending on or after December 31, 2003 and prior to December 31, 2004, and passed through to a 

partner or shareholder, even if the partner or shareholder would have reported the credit for a taxable 

year ending on or after December 31, 2004.  
 
86 Ill. Adm. Code 100.2163 Environmental Remediation Credit (IITA 201(1)--(a) For tax years 

ending after December 31, 1997, and on or before December 31, 2001, a taxpayer shall be allowed a 

credit against the tax imposed by IITA Section 201(a) and (b) for unreimbursed environmental 

remediation costs incurred. [IITA Section 201(1)] (b) The credit allowed shall be equal to 25% of the 

unreimbursed remediation costs incurred and approved by the Illinois Environmental Protection 

Agency in excess of $100,000 per cleanup site. The $100,000 deductible does not apply if the 

remediation site is within an enterprise zone. [IITA Section 201(1)] (c) The credit is earned in the year 

the Illinois Environmental Protection Agency issues a No Further Remediation Letter with respect to 

the site and may not exceed $150,000 per site. The credit shall not exceed $40,000 per year and the 
credit may not reduce the taxpayer's liability for the tax imposed by IITA Section 201(a) and (b) below 

zero. [IITA Section 201(1)] (d) The credit is not allowed to a person who is responsible for the 

pollution of the remediation site or who is related to the responsible person. A person is related to a 

responsible person if deductions for losses incurred on transactions between them would be disallowed 

under IRC Section 267(b), (c), or (f)(1). [IITA Section 201(1)] (e) Any credit in excess of either the 

tax liability for the taxable year or the $40,000 per year limitation may be carried forward to offset the 

income tax liability of the taxpayer for the next 5 years or until it has been fully utilized, whichever 

occurs first. Credit in excess of the $150,000 per site limitation may not be carried over to another 



year. If a credit from more than one year is carried forward to a particular tax year, the credit arising in 

the earliest tax year is applied first. (f) If the site is sold, any unused credit passes to the purchaser, 

unless the purchaser is disqualified under subsection (d) of this Section. (g) In the case of a credit 

earned by a partnership or Subchapter S corporation, the credit passes through to the owners for use 

against their regular income tax liabilities in the same proportion as other items of the taxpayer are 

passed through to its owners for federal income tax purposes. (h) A taxpayer claiming the credit who 

has deducted any of the expenses on which the credit is based for federal income tax purposes must 
add those expenses back in computing base income. 

 

86 Ill. Adm. Code 100.2185 Film Production Services Credit (IITA 213)--(a) For taxable years 

beginning on or after January 1, 2004, a person awarded a credit under the Film Production Services 

Tax Act [35 ILCS 15] is entitled to a credit against the taxes imposed under subsections (a) and (b) of 

IITA Section 201 in an amount determined by the Department of Commerce and Economic 

Opportunity (IITA Section 213). The amount of the credit shall be the amount shown on the Tax 

Credit Certificate issued by the Department of Commerce and Economic Opportunity under 14 Ill. 

Adm. Code 528.70 or the Certificate of Transfer issued by the Department of Commerce and 

Economic Opportunity under 14 Ill. Adm. Code 528.85.  (b) Year in which Credit is Taken. The 

credit allowed under this Section shall be taken in the taxable year that includes the date of the Tax 

Credit Certificate issued by the Department of Commerce and Economic Opportunity under 14 Ill. 
Adm. Code 528.70.  (c) In the case of a credit earned by a partnership or Subchapter S 

corporation, the credit passes through to the owners as provided in the partnership agreement 

under IRC Section 704(a) or in proportion to their ownership of the stock of the Subchapter S 

corporation under IRC Section 1366(a). The credit earned by a partnership or Subchapter S 

corporation will be treated as earned by its owners as of the last day of the taxable year of the 

partnership or Subchapter S corporation in which the Tax Credit Certificate is issued by the 

Department of Commerce and Economic Opportunity under 14 Ill. Adm. Code 528.70 and shall be 

allowed to each owner in the taxable year of the owner in which the taxable year of the partnership or 

Subchapter S corporation ends.  (d) For tax years ending prior to July 11, 2005 (the effective date 

of Public Act 94- 0171), the credit may not be carried forward or back. For tax years ending on or 

after July 11, 2005, if the amount of the credit exceeds the tax liability for the year, the excess may be 
carried forward and applied to the tax liability of the 5 taxable years following the excess credit year. 

The credit shall be applied to the earliest year for which there is a tax liability. If there are credits from 

more than one tax year that are available to offset a liability, the earlier credit shall be applied first. In 

no event shall a credit under this Section reduce the taxpayer's liability to less than zero. (IITA Section 

213) (e) Transfer of Credit. A transfer of this credit may be made by the person earning the credit 

within one year after the credit is awarded in accordance with rules adopted by the Department of 

Commerce and Economic Opportunity. (IITA Section 213, as amended by Public Act 94-0171)  (e)(1) 

Transfers shall be made pursuant to 14 Ill. Adm. Code 528.85.  (e)(2) A credit may be transferred to a 

partnership or Subchapter S corporation, in which case the partners or shareholders of the transferee 

shall be entitled to the transferred credit in the amounts determined under subsection (c) of this 

Section. (e)(3)  credit may be transferred after the end of the taxable year of the transferee in which the 
credit is to be taken under subsection (b) of this Section. If the transferee has already filed its return 

for that taxable year, it will need to file a corrected or amended return, for that taxable year, claiming 

the credit. (f) Documentation of the Credit. A person claiming the credit allowed under this Section 

shall attach to its Illinois income tax return a copy of the Tax Credit Certificate or the Certificate of 

Transfer issued by the Department of Commerce and Economic Opportunity and, in the case of a 

partner in a partnership or a shareholder of a Subchapter S corporation that earned the credit, a 

Schedule K-1-P or other written statement from the partnership or Subchapter S corporation stating 

the portion of the total credit shown on the Tax Credit Certificate or Certificate of Transfer that is 

allowed to that partner or shareholder and the taxable year of the partnership or Subchapter S 

corporation in which the Tax Credit Certificate was issued. 

 

86 Ill. Adm. Code 100.2196 Employee Child Care Assistance Program Tax Credit (IITA Section 
210.5)-- (a) Eligibility for Credi t (a)(1) Beginning with tax years ending on or after December 31, 

2000, each corporate taxpayer is entitled to a credit against the tax imposed by subsections (a) and (b) 

of Section 201 of the Act in: (a)(1)(A) an amount equal to 30% of the start-up costs expended by the 



corporate taxpayer to provide a child care facility for the children of its employees; plus (a)(1)(B) 5% 

of the annual amount paid by the corporate taxpayer in providing the child care facility for the children 

of its employees. (IITA Section 210.5(a)) (a)(2) The 30% credit for start-up costs is allowed only for 

tax years ending on or before December 31, 2004, and on or after December 31, 2007. The 5% credit 

for annual expenses is allowed for all years ending on or after December 31, 2000. Both parts of the 

credit are exempt from the sunset provisions of IITA Section 250.  (b) To receive the tax credit under 

IITA Section 210.5, a corporate taxpayer must either independently provide and operate a child care 
facility for the children of its employees or join in a partnership with one or more other corporations to 

jointly provide and operate a child care facility for the children of employees of the corporations in the 

partnership. (IITA Section 210.5(a)) Amounts paid to a child care facility that is not operated by the 

taxpayer or by such a partnership do not qualify for the credit. For purposes of this credit, a "child care 

facility" is limited to a child care facility located in Illinois. (IITA Section 210.5(c)) (c) For purposes 

of this credit, the term "start-up costs" qualifying for the 30% credit means the cost of planning, site-

preparation, construction, renovation, or acquisition of a child care facility. (IITA Section 210.5(c)) 

Such costs are the capital expenditures incurred in creating a new facility or expanding an existing 

facility, both tangible and intangible. In the case of a capitalized asset, the 30% credit is allowed in the 

year the asset is placed in service in the child care facility. (c)(1) Uncapitalized expenses incurred in 

connection with the child care facility prior to commencing operations are start-up costs. For example, 

salaries paid prior to the opening of the facility to the employees hired to operate the facility are start-
up costs. Such expenses qualify for the 30% credit in the tax year expensed, even if the facility is not 

in operation by the end of the tax year.  (c)(2) Capital expenditures that are expensed rather than 

depreciated under IRC section 179 qualify as start-up costs in the same manner as expenditures that 

are actually capitalized and amortized.  (c)(3) In the case of property previously acquired by the 

taxpayer and later converted to use in the child care facility, the start-up cost shall be the adjusted 

basis of such property at the time of conversion, plus any capital costs of renovation or modification to 

make the property ready for use in the child care facility.  (c)(4) Any expenditure that qualifies for the 

federal employer-provided child care credit as an amount paid or incurred to acquire, construct, 

rehabilitate or expand property to be used in a new or expanded child care facility under the provisions 

of IRC section 45F(c)(1)(A)(i) shall qualify for the 30% credit, even if the requirements of IRC 

section 45F(c)(1)(A)(i)(II) or (III) are not met and provided that the facility is operated by the 
employer corporation or a partnership described in subsection (b).  EXAMPLE: An employer acquires 

a building to be used as a child care facility and the land on which the building is located. The cost of 

the building qualifies for the federal credit, but the cost of the land does not qualify because IRC 

section 45F(c)(1)(A)(i)(II) provides that only depreciable property may qualify for the federal credit. 

The cost of both the building and the land will qualify for the credit allowed under this IITA Section 

210.5. (d) The annual amount paid by the employer qualifying for the 5% credit shall include all 

expenses (including depreciation and amortization) incurred in connection with the operation of the 

child care facility that are deducted during the taxable year. Depreciation and amortization of 

capitalized items and IRC section 179 deductions qualify for the credit whenever the original 

expenditure qualified as a start-up cost for the 30% credit, provided that the asset continues to be used 

in the operation of the child care facility. In the year the facility commences operations, only expenses 
deductible in the period after the commencement of operations qualify for the 5% credit. Expenses of 

the facility deducted prior to the commencement of operations qualify only for the 30% credit as start-

up costs. Any expense qualifying for the federal employer-provided child care credit under IRC 

section 45F(c)(1)(A)(ii) for a tax year shall also qualify for the 5% credit in the same tax year. Any 

expense for which the employer claims the 5% credit authorized under this Section cannot qualify for 

the 5% Dependent Care Assistance Program Credit under IITA Section 210. (See IITA Section 

210.5(a).) (e) any credit allowed under this Section that is unused in the year the credit is earned may 

be carried forward and applied to the tax liability of the 5 taxable years following the excess credit 

year until it is used. (IITA Section 210.5(b)) Any 30% credit earned in tax years ending on or before 

the December 31, 2004 sunset date may be carried forward to tax years ending after that date. The 

credit must be applied to the earliest year for which there is a tax liability. If there are credits from 

more than one tax year that are available to offset a liability, then the earlier credit must be applied 
first. (IITA Section 210(b)) (f) A corporate taxpayer claiming the credit provided by IITA Section 

210.5 needs to maintain records sufficient to document the costs associated with the provision of a 

child care facility and the "start-up costs" expended to provide a child care facility. Documentation 



must take the form of vouchers paid, cancelled checks or other proof of payment. Should the 

expenditure not be solely for child care, the documentation should explain how the amount allocated 

for child care was determined. If the child care provided includes care for non-employee children, the 

costs must be allocated between employee children and non-employee children. The method of 

allocation used must be reasonable and documented. (g) The credit is allowed only to corporations 

subject to tax under IITA Section 201(a) and (b). Neither subchapter S corporations nor shareholders 

of subchapter S corporations are allowed to claim the credit. 

 

86 Ill. Adm. Code 100.2195 Dependent Care Assistance Program Tax Credit (IITA 210 )--(a) 

Beginning with tax years ending on or after June 30, 1995, each taxpayer who is primarily engaged in 

manufacturing is entitled to a credit against the tax imposed by subsections (a) and (b) of Section 201 

of the Act in an amount equal to 5% of the amount of expenditures by the taxpayer in the tax year for 

which the credit is claimed, reported pursuant to Section 129(d)(7) of the Internal Revenue Code, to 

provide in the Illinois premises of the taxpayer's workplace an on-site facility dependent care 

assistance program under Section 129 of the Internal Revenue Code (see IITA Section 210(a)). (b) 

The term manufacturing is defined, for purposes of this credit, in the same manner as that term is 

defined for purposes of the Replacement Tax Investment Credit (see IITA Section 201(e)(3)). 

Manufacturing is the material staging and production of tangible personal property by procedures 

commonly regarded as manufacturing, processing, fabrication or assembling which changes some 
existing material into new shapes, new qualities, or new combinations. It is not necessary that such 

procedures result in a finished consumer product. Procedures commonly regarded as manufacturing, 

processing, fabrication or assembling are those so regarded by the general public. (c) A taxpayer is 

primarily engaged in manufacturing if more than 50% of the gross receipts of the taxpayer are 

received from the sale of items manufactured by the taxpayer. (d) Any credit allowed under this 

Section which is unused in the year the credit is earned may be carried forward to each of the 2 taxable 

years following the year for which the credit is computed until it is used. (d)(1) This credit shall be 

applied first to the earliest year for which there is a liability. If there is a credit under this Section from 

more than one tax year that is available to offset a liability, the earliest credit arising under this Section 

shall be applied first [ 35 ILCS 5/210(b)]. (d)(2) If a taxpayer has a Dependent Care Assistance 

Program Credit and credit(s) under any other provision of the Illinois Income Tax Act with a 5 year 
carry forward, the taxpayer may apply the Dependent Care Assistance Program Credit to tax otherwise 

due for a particular tax year, prior to applying the credit with the 5 year carry forward.  (e) In 

determining the amount of the credit claimed by the employer, the employer shall claim the same fair 

market value of dependent care assistance in the form of on-site day care facility services, as is 

determined by the employer for federal purposes under the terms of Cumulative Bulletin Notice 89-11, 

1989-2 CB 449. For this purpose fair market value of on-site dependent care assistance shall mean the 

employer's estimate of the fair market value of in-kind dependent care assistance provided to 

employees which shall be 125 percent of reasonably estimated direct costs. For this purpose, direct 

costs are food, expendable materials and supplies, transportation, staff training, special or additional 

insurance directly attributable to the day care facility, periodic consulting or management fees directly 

related to the operation of the day care facility, and the cost of labor for personnel whose services 
relating to the facility are performed primarily on the premises of the day care facility.  (f) A taxpayer 

claiming the credit provided by Section 210 of the IITA needs to maintain records sufficient to 

document the costs associated with the provision of an on-site facility dependent care assistance 

program under Section 129 of the Internal Revenue Code. To the extent that the taxpayer determines 

the cost of the on-site facility for federal purposes in a manner different from that set forth in 

subsection (e) above, the taxpayer shall maintain books and records in a form sufficient to document 

all costs claimed under subsection (e). 

 

86 Ill. Adm. Code 100.2197 Foreign Tax Credit (IITA Section 601(b)(3))--(a) IITA Section 

601(b)(3) provides that the aggregate amount of tax which is imposed upon or measured by income 

and which is paid by a resident for a taxable year to another state or states on income which is also 

subject to the tax imposed by Section 201(a) and (b) of the Illinois Income Tax Act shall be credited 
against the tax imposed by Section 201(a) and (b) otherwise due under the Illinois Income Tax Act for 

such taxable year.  (b) Definitions applicable to this Section. (b)(1) Tax qualifying for the credit. A 

tax qualifies for the credit only if it is imposed upon or measured by income and is paid by an Illinois 



resident to another state on income which is also subject to Illinois income tax.  (b)(1)(A) A tax 

"imposed upon or measured by income" shall mean an income tax or tax on profits imposed by a state 

and deductible under IRC section 164(a)(3). Such term shall not include penalties or interest imposed 

with respect to the tax. (b)(1)(B) A tax is "paid by an Illinois resident" to another state "on income 

which is also subject to Illinois income tax" only to the extent the income included in the tax base of 

the other state is also included in base income computed under IITA Section 203 during a period in 

which the taxpayer is an Illinois resident. Thus, for example, income tax paid to another state on 
retirement income excluded from base income under IITA Section 203(a)(2)(F) does not qualify for 

the credit, nor would income derived from a partnership or Subchapter S corporation whose tax year 

ends during a period in which the taxpayer is not an Illinois resident. See IRC section 706(a) and IRC 

section 1366(a)(1). If tax is paid to another state on income that is not included in base income or on 

income attributable to a period when the taxpayer was not a resident of Illinois, as well as on income 

that is included in base income and attributable to a period in which the taxpayer was a resident of 

Illinois, the amount of tax qualifying for the credit shall be determined by multiplying the tax paid by 

a fraction equal to the income taxed by the other state that is included in base income and attributable 

to a period in which the taxpayer was a resident of Illinois divided by the total tax base on which the 

other state's tax was computed. (b)(2) For purposes of IITA Section 601(b)(3), "state" means any state 

of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and any territory or 

possession of the United States, or any political subdivision of any of the foregoing. (IITA Section 
1501(a)(22)) This definition is effective for tax years ending on or after December 31, 1989. The term 

"state" does not include foreign countries or any political subdivision of a foreign country.  (b)(3) 

"Resident" is defined at IITA Section 1501(a)(20) and in Section 86 Ill. Adm. Code 100.3020 of this 

Part.  (b)(4) Base income subject to tax both by another state and by this State or "double-taxed 

income" means items of income minus items deducted or excluded in computing the tax for which 

credit is claimed, to the extent such items of income, deduction or exclusion are taken into account in 

the computation of base income under IITA Section 203 for the person claiming the credit. However, 

under IITA Section 601(b)(3), as in effect prior to January 1, 2006 (the effective date of Public Act 

94-247), no compensation received by a resident which qualifies as compensation paid in this State as 

determined under IITA Section 304(a)(2)(B) shall be considered income subject to tax by another state 

or states.  (b)(4)(A) Under IITA Section 203(a), base income of an individual is computed without 
allowing the standard deduction allowed in computing federal taxable income, and without allowing 

the exemptions provided in IITA Section 204. Double-taxed income is therefore computed without 

reduction for any standard deductions or exemptions allowed by the state.  (b)(4)(B) An item of 

income is not included in double-taxed income to the extent it is excluded or deducted in computing 

the tax for which the credit is claimed. For example, State X allows a deduction or exclusion equal to 

60% of long-term capital gains and for 100% of winnings from the State X lottery. Only 40% of long-

term capital gains is subject to tax in that state. Similarly, an individual subject to the Washington, 

D.C. unincorporated business tax is allowed to deduct from taxable income a reasonable allowance for 

compensation for personal services rendered. This deduction is in fact an exclusion for the "personal 

income" of the individual, which Congress has forbidden Washington, D.C. to tax except in the case 

of residents. Accordingly, double-taxed income is net of this deduction.  (b)(4)(C) An item of income 
that is excluded, subtracted or deducted in the computation of base income under IITA Section 203 

cannot be included in double-taxed income. For example, IITA Section 203(a)(2)(L) allows a 

subtraction for federally-taxed Social Security and Railroad Retirement benefits, while dividends 

received from a Subchapter S corporation are excluded from federal gross income and therefore from 

base income. Accordingly, even if another state taxes such benefits or dividends, these amounts are 

not included in double-taxed income.  (b)(4)(D) An item of expense is deducted or subtracted in 

computing double taxed income only to the extent that item is deducted or subtracted in computing the 

tax base in the other state and in computing base income under IITA Section 203. For example, State 

Y allows deductions for federal itemized deductions and for individual federal income taxes paid. No 

deduction for federal income taxes is allowed in computing base income under IITA Section 203, and 

so that deduction is not taken into account in computing base income subject to tax in State Y. Also, 

IITA Section 203(a) generally does not allow a deduction for federal itemized deductions, and so 
federal itemized deductions are generally not taken into account in computing base income subject to 

tax in State Y. However, IITA Section 203(a)(2)(V) allows self-employed individuals a subtraction 

modification for health insurance premiums, which can be taken as an itemized deduction in 



computing federal taxable income. Accordingly, in the case of a self-employed individual eligible for 

the Illinois subtraction, any itemized deduction for health insurance premiums taken into account in 

computing the State Y tax base is also taken into account in computing double-taxed income.  

(b)(4)(E) For taxable years beginning prior to January 1, 2006, compensation paid in Illinois under 

IITA Section 304(a)(2)(B), as further explained in Section 86 Ill. Adm. Code 100.3120 of this Part, is 

not included in double-taxed income, even if another state taxes such compensation. For example, an 

Illinois resident whose base of operations is in Illinois, but whose employment requires him or her to 
work in Illinois and for a substantial period of time in State Z, must treat all compensation from such 

employment as paid in Illinois under IITA Section 304(a)(2)(B)(iii). None of that compensation may 

be included in double-taxed income, even if State Z actually taxes the compensation earned for 

periods during which the resident was working in State Z. Public Act 94-247 (effective January 1, 

2006) repealed the provision in IITA Section 601(b)(3) that stated compensation paid in Illinois may 

not be included in double-taxed income, and so compensation paid in Illinois may be included in 

double-taxed income in taxable years beginning on or after January 1, 2006.  (b)(4)(F) Some states 

impose an alternative minimum tax similar to the tax imposed by IRC section 55, under which a 

taxpayer computes a regular taxable income and also computes an alternative minimum taxable 

income by reducing some exclusions or deductions, and eliminating other exclusions and deductions 

entirely. The taxpayer applies different rate structures to regular taxable income and to alternative 

minimum taxable income, and is liable for the higher of the two taxes so computed. An item of 
income included in a state's alternative minimum taxable income but not in the regular taxable income 

of that state is not included in base income subject to tax in that state unless the taxpayer is actually 

liable for alternative minimum tax in that state. For example, a state allows a 60% capital gains 

exclusion for regular tax purposes, but includes 100% of the capital gains in its alternative minimum 

taxable income. If a taxpayer incurs alternative minimum tax liability in that state, 100% of the capital 

gains is included in double-taxed income. If only regular tax liability is incurred, only 40% of capital 

gains is included in double-taxed income.   (b)(4)(G) Some states compute the tax liability of a 

nonresident by first computing the tax on all income of the nonresident from whatever source derived, 

and then multiplying the resulting amount by a percentage equal to in-state sources of income divided 

by total sources of income or by allowing a credit based on the percentage of total income from 

sources outside the state. Other states determine the tax base of a nonresident by computing the tax 
base as if the person were a resident and multiplying the result by the percentage equal to in-state 

sources of income divided by total sources of income. The use of either of these methods of 

computing tax does not mean that income from all sources is included in double-taxed income. See 

Comptroller of the Treasury v. Hickey, 114 Md. App. 388, 689 A.2d 1316 (1997); Chin v. Director, 

Division of Taxation, 14 N.J. Tax 304 (T.C. N.J. 1994). When a state uses either of these methods of 

computation, doubletaxed income shall be the base income of the taxpayer from all sources subject to 

tax in that state, as computed in accordance with the rest of this subsection (b)(4), multiplied by the 

percentage of income from sources in that state, as computed under that state's law; provided, 

however, that no compensation paid in Illinois under IITA Section 304(a)(2)(B) shall be treated as 

income from sources in that state in computing such percentage in any taxable year beginning prior to 

January 1, 2006.  EXAMPLE 1: Individual, an Illinois resident, has federal adjusted gross income of 
$80,000 in Year 1, comprised of $75,000 in wages, $1,000 in taxable interest and $4,000 in net rental 

income. Taxable interest includes $200 in interest on federal government obligations and excludes 

$500 in municipal bond interest. The rental income is from property in State X. Individual is subject to 

$6,000 in federal income tax in Year 1. Individual's Illinois base income is $80,300: his $80,000 in 

adjusted gross income, plus $500 in municipal bond interest, minus $200 in federal government 

obligation interest.  State X computes Individual's income subject to its tax by starting with the $4,000 

in net rental income included in his federal adjusted gross income, and requiring him to add back 

$3,000 in depreciation allowed on his rental property under IRC Section 168 in excess of straight- line 

depreciation, and subtracting the portion of his federal income tax liability allocable to his State X 

income. State X also allows Individual an exemption of $1,000.  Double-taxed income in this case is 

$7,000: the $4,000 in net rental income plus the $3,000 addition modification for excess depreciation. 

The $3,000 addition modification for excess depreciation is a deduction allowed by Illinois but not by 
State X, and only the amount of depreciation deductible in both states is taken into account. The 

subtraction for federal income tax and the exemption are not taken into account in computing base 

income under IITA Section 203(a), and therefore are not taken into account in computing double-



taxed income.  EXAMPLE 2. Assume the same facts as in Example 1, except that State X requires 

Individual to compute income tax as if he were a resident of State X, and then multiply the result by a 

fraction equal to his federal adjusted gross income from State X sources divided by total federal 

adjusted gross income. Under this method, Individual has State X taxable income of $76,300 ($80,000 

in federal adjusted gross income, plus $500 in municipal bond interest and $3,000 in excess 

depreciation, minus $200 in federal government obligation interest, $6,000 in federal income taxes, 

and the $1,000 exemption). The fraction actually taxed by State X is 5% (the $4,000 in rental income 
divided by $80,000 in federal adjusted gross income).  Under subsection (b)(4)(G), double-taxed 

income is $4,165, computed as follows. First, State X taxable income is computed using only those 

items of income and deduction taken into account by both State X and Illinois. Accordingly, the 

$6,000 in federal income taxes and the $1,000 exemption are not taken into account. The State X 

taxable income so computed is $83,300 ($80,000 federal adjusted gross income plus $3,000 in excess 

depreciation and $500 in municipal bond interest minus $200 in federal government obligation 

interest). Multiplying that amount by the 5% fraction used by State X yields double-taxed income of 

$4,165.  EXAMPLE 3: Assume the same facts as in Example 2, except that State X deems $10,000 of 

Individual's wages to be earned in State X. Under IITA Section 304(a)(2)(B)(iii), all of Individual's 

wages are considered "compensation paid in this State", even though Individual performs services in 

State X, because Individual's base of operations is in Illinois. Accordingly, Individual's State X taxable 

income is $76,300, just as in Example 2, but his fraction allocated to State X is 17.5% ($10,000 in 
wages plus $4,000 in net rental income, the total divided by $80,000 in federal adjusted gross income).  

For taxable years beginning prior to January 1, 2006, Individual's double taxed income is $4,165, the 

same as in Example 2. Because compensation deemed "paid in this State" cannot be treated as double-

taxed income, the State X fraction must be computed under subsection (b)(4)(G) without treating the 

$10,000 in wages as allocable to State X. Accordingly, double-taxed income is the $83,300 total of all 

items taxed by both states minus deductions allowed by both states, times 5% (the $4,000 in net rental 

income divided by the $80,000 in federal adjusted gross income).  For taxable years beginning on or 

after January 1, 2006, Individual's double-taxed income is $14,578, which is the $83,300 total of all 

items taxed by both states minus deductions allowed by both states, times 175% (the $10,000 in wages 

taxed by both states plus the $4,000 in net rental income, divided by the $80,000 in federal adjusted 

gross income). (c) Amount of the credit. Subject to limitations described in subsection (d) of this 
Section, the amount of the credit for a taxable year is the aggregate amount of tax paid by a resident 

for the taxable year. (IITA Section 601(b)(3)) Because the credit is allowed for taxes paid for the 

taxable year, rather than for taxes paid in or during the taxable year: (c)(1) The amount of tax withheld 

for another state, estimated payments made to that state and overpayments from prior years applied 

against the current liability to that state are not relevant to the computation of the credit. (c)(2) Any 

credit (including a credit for taxes paid to Illinois or another state, but not including a credit that is 

allowed for an actual payment of tax, such as a credit for income taxes withheld, for estimated taxes 

paid or for an overpayment of income tax in another taxable year) that is taken into account in 

determining the amount of tax actually paid or payable to another state shall reduce the amount of 

credit to which the taxpayer is entitled under this Section. In a case in which the taxpayer claims a 

transferable credit on the other state's return, the credit shall be treated as an actual payment of tax up 
to the amount the taxpayer paid for the credit, and only the amount of credit in excess of the amount 

paid shall reduce the amount of credit to which the taxpayer is entitled under this Section.  (c)(3) Any 

increase or decrease in the amount of tax paid to another state for a taxable year, as the result of an 

audit, claim for refund, or other change, shall increase or decrease the amount of credit for that taxable 

year, not for the taxable year in which the increase or decrease is paid or credited.  (d) Limitations on 

the amount of credit allowed. The aggregate credit allowed under IITA Section 601(b)(3) shall not 

exceed that amount which bears the same ratio to the tax imposed by IITA Section 201(a) and (b) 

otherwise due as the amount the taxpayer's base income subject to tax both by such other state or 

states and by this State bears to his total base income subject to tax by this State for the taxable year. 

(IITA Section 601(b)(3)) The credit allowed under this Section is therefore the smaller of either the 

total amount of taxes paid to other states for the year or the product of Illinois income tax otherwise 

due (before taking into account any Article 2 credit or the foreign tax credit allowed under IITA 
Section 601(b)(3)) multiplied by a fraction equal to the aggregate amount of the taxpayer's 

doubletaxed income, divided by the taxpayer's Illinois base income.  (d)(1) In computing the aggregate 

amount of the taxpayer's double-taxed income, any item of income or deduction taken into account in 



more than one state shall be taken into account only once. For example, an individual subject to tax on 

his or her compensation by both State X and by a city in State X shall include the amount of such 

compensation only once in computing the aggregate amount of double-taxed income.  (d)(2) Because 

base income subject to tax both in another state and in Illinois cannot exceed 100% of base income, 

the credit cannot exceed 100% of the tax otherwise due under IITA Section 201(a) and (b). (d)(3) No 

carryover of any amount in excess of this limitation is allowed by the IITA.   (e) Disallowance of 

credit for taxes deducted in computing base income. The credit provided by IITA Section 601(b)(3) 
shall not be allowed if any creditable tax was deducted in determining base income for the taxable 

year. (IITA Section 601(b)(3)) A trust that has deducted the amount of a state tax imposed upon or 

measured by net income may include such tax in the computation of the credit allowed under this 

Section, but IITA Section 203(c)(2)(F) requires that trust to add back to its federal taxable income an 

amount equal to the tax deducted pursuant to section 164 of the Internal Revenue Code if the trust or 

estate is claiming the same tax for purposes of the Illinois foreign tax credit. The amount that must be 

added back for a taxable year shall be the amount of tax deducted for such year on the trust's federal 

income tax return. Because no similar provision is made for individuals, an individual who has 

deducted taxes paid to another state in computing his or her federal adjusted gross income may not 

claim a credit for such taxes on his or her Illinois tax return.   (f) Credit for taxes paid on behalf of 

the taxpayer. An Illinois resident individual who is a shareholder or partner claiming a foreign tax 

credit for the shareholder's or partner's share of personal income taxes paid to a foreign state on his or 
her behalf by a Subchapter S corporation or a partnership, respectively, must attach to his or her 

Illinois return a written statement from the Subchapter S corporation or partnership containing the 

name and federal employee identification number of the Subchapter S corporation or partnership and 

clearly showing the paid amount of foreign tax attributable to the shareholder or partner, respectively. 

Additionally, the statement must include the shareholder's or partner's share of the Subchapter S 

corporation's or partnership's items of income, deduction and exclusion in sufficient detail to allow 

computation of the amount of base income subject to tax under subsection (b)(4) of this Section. Taxes 

imposed directly on the Subchapter S corporation or the partnership are not eligible for the credit.   (g) 

Documentation required to support claims for credit. Any person claiming the credit under IITA 

Section 601(b)(3) shall attach a statement in support thereof and shall notify the Director of any refund 

or reductions in the amount of tax claimed as a credit under IITA Section 601(b)(3) all in such manner 
and at such time as the Department shall by regulations prescribe. No credit shall be allowed under 

this Section for any tax paid to another state nor shall any item of income be included in base income 

subject to tax in that state except to the extent the amount of such tax and income is evidenced by the 

following documentation attached to the taxpayer's return (or, in the case of an electronically-filed 

return, to the taxpayer's Form IL-8453, Illinois Individual Income Tax Electronic Filing Declaration), 

amended return or claim for refund: (g)(1) Unless otherwise provided in this subsection (g), a taxpayer 

claiming the credit must attach a copy of the tax return filed for taxes paid to the other state or states to 

the taxpayer's Illinois income tax return, Form IL-8453, amended return or claim for refund.  (g)(2) If 

the tax owed to the other state is satisfied by withholding of the tax from payments due to the taxpayer 

without the necessity of a return filing by the taxpayer, the taxpayer must attach a copy of the 

statement provided by the payor evidencing the amount of tax withheld and the amount of income 
subject to withholding.  (g)(3) A taxpayer claiming a credit for taxes paid by a Subchapter S 

corporation or partnership on the taxpayer's behalf must attach a copy of the statement provided to the 

taxpayer by the Subchapter S corporation or partnership pursuant to subsection (f) of this Section, 

showing the taxpayer's share of the taxes paid and the income of the taxpayer on which the taxes were 

paid. 

 

100.2480 Enterprise Zone Dividend Subtraction--(a) Taxpayers are entitled to subtract from taxable 

income (adjusted gross income, in the case of an individual) an amount equal to dividends paid by a 

corporation which conducts business operations in an Enterprise Zone or zones created under the 

Illinois Enterprise Zone Act, and conducts all or substantially all of its operations in the Enterprise 

Zone or zones (IITA Sections 203(a)(2)(J), 203(b)(2)(K), 203(c)(2)(M) and 203(d)(2)(K)). (b) A 

corporation conducts substantially all of its business within an Enterprise Zone when 95% or more of 
its total business activity during a taxable year is operated within an Enterprise Zone. For the purpose 

of this Section, business activity within an Enterprise Zone shall be measured by means of the factors 

ordinarily applicable to the corporation under subsection (a), (b), (c), or (d) of IITA Section 304 



except that, in the case of a corporation ordinarily required to apportion business income under 

subsection (a) of Section 304, such corporation shall not use the sales factor in the computation. Thus, 

for example, for taxable years ending on or after December 31, 2000, for purposes of determining 

whether dividends may be subtracted under this Section, a corporation that apportions its business 

income under subsection (a) of Section 304 using only the sales factor in accordance with subsection 

(h) of Section 304 must still compute its property and payroll factors.  In measuring the business 

activity of a corporation within an Enterprise Zone, the apportionment factors of that corporation shall 
be determined without regard to the factors or business activity of any other corporation and, in the 

case of a corporation engaged in a unitary business with any other person, the apportionment factors of 

that corporation shall be determined as if it were not engaged in a unitary business with such other 

person. (b)(1) Section 304 Corporations: A corporation using Section 304 to apportion business 

income to Illinois shall compare the corporation's property and payroll within an enterprise Zone to the 

corporation's property and payroll everywhere. The result of the property and payroll factor 

computations shall be divided by 2 (by one if either the property or payroll factor has a denominator of 

zero). If the amount so computed is 95% or greater, the dividends paid by the corporation shall qualify 

for this subtraction. In the case where a corporation does not have any payroll or property within an 

Enterprise Zone, the corporation is not conducting any of its business operations within an Enterprise 

Zone for the purpose of this Section. (b)(2) All Other Corporations: A corporation using a 1-factor 

apportionment formula under subsection (b), (c) or (d) of IITA Section 304 shall determine business 
activity conducted within an Enterprise Zone by comparing business income from sources within the 

Enterprise Zone and everywhere else pursuant to its ordinarily applicable factor under subsection (b), 

(c) or (d) of Section 304. a corporation using an alternative method of apportionment under Section 

304(f) shall petition the Department for approval of an appropriate method of determining its 

qualification under this Section, and only upon the Department's approval shall the corporation be 

allowed to use a method not provided in this Section. (b)(3) Example: In the tax year ending 

December 31, 1995, taxpayer received dividends from a bank holding company, whose sole asset was 

the stock in a bank with which it was conducting a unitary business. Both the bank holding company 

and the bank are headquartered in an Enterprise Zone created under the Illinois Enterprise Zone Act. 

During 1995, the operations of the bank consisted of accepting deposits, making loans and purchasing 

investments. The bank conducted business in its branches located throughout the State. However, the 
bank holding company's sole source of income on a separate-company basis was the dividends it 

received from the bank, and all of this income was received within the Enterprise Zone. In 

determining its business income apportionable to Illinois in 1995, the bank holding company and the 

bank used the apportionment formula under IITA Section 304(c) on a combined basis. In order to 

determine whether 95% or more of its income is from sources within the Enterprise Zone, the bank 

holding company is required to use the same apportionment formula under IITA Section 304(c) as if it 

were not engaged in a unitary business with the bank. Pursuant to the formula, dividends which are 

received within this State are apportionable to Illinois. As a result, the bank holding company in this 

case must compute the percentage of dividends which are received within the Enterprise Zone to 

determine income apportionable to the Enterprise Zone. Since it received all of its business income 

from sources within the Enterprise Zone, the bank holding company would meet the 95% test. (c) 

Taxpayers are entitled to this subtraction in the taxable year in which qualifying dividends are paid by 

corporations. Corporations paying dividends shall be deemed to have started business operations 

within an Enterprise Zone from the later of: (c)(1) The date the Enterprise Zone in which the 

corporation paying the dividends is located was officially designated by the Department of Commerce 

and Community Affairs; (c)(2) The date the corporation paying dividends commenced operations in 

the Enterprise Zone; or (c)(3) The effective date of the Public Act enacting this subtraction (December 

7, 1982). (d) Limitations.   (d)(1) This Section allows taxpayers to subtract distributions from a 

corporation only to the extent: (d)(1)(A) such distributions are characterized as dividends; (d)(1)(B) 

such dividends are included in federal taxable income (in the case of an individual, adjusted gross 

income) of the taxpayer; and (d)(1)(C) the taxpayer has not subtracted such dividends from federal 

taxable income (in the case of an individual, adjusted gross income) under any other provision of 

Section 203 of the IITA. (d)(2) Example: Taxpayer, an S corporation shareholder, receives a 
distribution from an S corporation which conducts substantially all of its business in an Enterprise 

Zone. Although the S corporation satisfies the 95% test, taxpayer is not entitled to this subtraction 

modification since a distribution by an S corporation is generally not characterized as a dividend. See 



Section 1368 of the Internal Revenue Code. (d)(3) Example: Taxpayer, a corporation, receives a 

dividend from another corporation which qualifies for the 70% dividends received deduction under 

Section 243(a)(1) of the Internal Revenue Code. Because only 30% of the dividend is included in 

Taxpayer's federal taxable income, this Section allows Taxpayer to subtract only 30% of the dividend 

from its federal taxable income. 

 

86 Ill. Adm. Code 100.2490, Foreign Trade Zone/High Impact Business Dividend Subtraction--
(a) Taxpayers are entitled to subtract from taxable income (adjusted gross income, in the case of an 

individual) an amount equal to dividends paid by a corporation that: (a)(1) conducts business 

operations in a federally designated Foreign Trade Zone or Sub-Zone, and (a)(2) designated by the 

Department of Commerce and Community Affairs as a High Impact Business located in Illinois.  

However, only dividends not eligible for the subtraction provided in Section 100.2480 of this Part may 

be subtracted under this Section. (b) A corporation conducts business operations in a federally 

designated Foreign Trade Zone or Sub-Zone when any portion of its total business activity during a 

taxable year is operated within a federally designated Foreign Trade Zone or Sub-Zone. For the 

purpose of this Section, business activity within a federally designated Foreign Trade Zone or Sub-

Zone shall be measured by means of the factors ordinarily applicable to the corporation under IITA 

Section 304(a), (b), (c), or (d); except that, in the case of a corporation ordinarily required to apportion 

business income under Section 304(a), such corporation shall not use the sales factor in the 
computation. Thus, for example, for taxable years ending on or after December 31, 2000, for purposes 

of determining whether dividends may be subtracted under this Section, a corporation that apportions 

its business income under Section 304(a) using only the sales factor in accordance with Section 304(h) 

must still compute its property and payroll factors. In measuring the business activity of a corporation 

within a federally designated Foreign Trade Zone or Sub-Zone, the apportionment factors of that 

corporation shall be determined without regard to the factors or business activity of any other 

corporation and, in the case of a corporation engaged in a unitary business with any other person, the 

apportionment factors of that corporation shall be determined as if it were not engaged in a unitary 

business with such other person.  (b)(1) 304(a) Corporations. A corporation using Section 304(a) to 

apportion business income to Illinois shall determine the ratio of the corporation's property and payroll 

within a federally designated Foreign Trade Zone or Sub-Zone to the corporation's property and 
payroll everywhere. If the ratio so computed is greater than 0%, and the other requirements of this 

Section are met, the dividends paid by the corporation shall qualify for this subtraction. In the case 

where a corporation does not have any property or payroll within a federally designated Foreign Trade 

Zone or Sub-Zone, the corporation is not conducting any portion of its business operations within a 

federally designated Foreign Trade Zone or Sub-Zone for the purpose of this Section. (b)(1)(A) 

Example 1: In the tax year ending December 31, 1995, Taxpayer received dividends from X 

corporation (hereafter referred to as "X"). X, a calendar year taxpayer, manufactures and sells widgets 

at wholesale in Illinois and various other states. The widgets are manufactured at X's plant in Illinois, 

which is not located in a federally designated Foreign Trade Zone or Sub-Zone. X does not have 

employees who perform any services in a federally designated Foreign Trade Zone or Sub-Zone. X 

owns 100% of the stock of A corporation (hereafter referred to as "A"), whose sole business activity 
consists of the distribution of X's widgets. A's trucks take delivery of the widgets at X's plant, and then 

deliver the widgets to customers of X, including customers located in a federally designated Foreign 

Trade Zone. In determining its business income apportionable to Illinois in 1995, X used the 3-factor 

formula of property, payroll, and sales under IITA Section 304(a). Thus, in order to determine whether 

it conducts business operations in a federally designated Foreign Trade Zone or Sub-Zone, X must 

compute the ratio of its property and payroll in a federally designated Foreign Trade Zone or Sub-

Zone to its property and payroll everywhere. In making such computation, it may not use its sales 

factor, nor may it consider the factors or business activity of A. As a result, regardless of whether X is 

designated a High Impact Business located in Illinois, Taxpayer may not subtract dividends paid by X. 

Because X does not have any property or payroll within a federally designated Foreign Trade Zone or 

Sub-Zone, it is not conducting any portion of its business operations within a federally designated 

Foreign Trade Zone or Sub-Zone as required by this Section. (b)(1)(B) Example 2: The facts are the 
same as in Example 1, except that X rents a warehouse in which it maintains an inventory of widgets 

pending shipment to customers. The warehouse is located in a federally designated Foreign Trade 

Zone. Since the ratio of X's property and payroll within a federally designated Foreign Trade Zone or 



Sub-Zone to its property and payroll everywhere is greater than 0%. X conducts a portion of its 

business operations within a federally designated Foreign Trade Zone. Thus, Taxpayer has met the 

requirement under this Section that it receive dividends from a corporation that conducts business 

operations within a federally designated Foreign Trade Zone or Sub-Zone.  (b)(2) All Other 

Corporations. A corporation using a 1-factor apportionment formula under IITA Section 304(b), (c), 

or (d) shall determine business activity conducted within a federally designated Foreign Trade Zone or 

Sub-Zone by comparing business income from sources within a federally designated Foreign Trade 
Zone or Sub-Zone and everywhere else pursuant to its ordinarily applicable factor under Section 

304(b), (c), or (d). A corporation using an alternative method of apportionment under Section 304(f) 

shall petition the Department for approval of an appropriate method of determining its qualification 

under this Section, and only upon the Department's approval shall the corporation be allowed to use a 

method not provided in this Section. (b)(2)(A) Example 3: In the tax year ending December 31, 1996, 

Taxpayer received dividends from Z Airlines, Inc (hereafter referred to as "Z"). Z provides interstate 

transportation of passengers and freight. Z's corporate headquarters is located in a federally designated 

Foreign Trade Zone in Illinois. Its hub is also located in Illinois, but not in a federally designated 

Foreign Trade Zone or Sub-Zone. Z's planes regularly arrive and depart from its hub, and regularly fly 

over a federally designated Foreign Trade Zone in route to various locations. Z owns 100% of the 

stock of B corporation (hereafter referred to as "B"). B's sole business activity consists of transporting 

freight from Z's planes to local destinations in Illinois. B's trucks take delivery of the freight at Z's hub, 
and deliver the freight to Z's customers, including customers located in a federally designated Foreign 

Trade Sub-Zone. In 1996, B delivered within the federally designated Foreign Trade Sub-Zone at least 

1 ton of freight the distance of one mile for a consideration. In determining its business income 

apportionable to Illinois in 1996, Z and B used the apportionment formula under IITA Section 304(d) 

on a combined basis. In order to determine whether it conducts business operations within a federally 

designated Foreign Trade Zone or Sub-Zone, Z is required to use the same apportionment formula 

under IITA Section 304(d) as if it were not engaged in a unitary business with B. As a result, 

regardless of whether Z is a High Impact Business located in Illinois, Taxpayer may not subtract 

dividends paid by Z. Because Z has no business income from sources within a federally designated 

Foreign Trade Zone or Sub-Zone applying IITA Section 304(d), no portion of Z's business operations 

are conducted in a federally designated Foreign Trade Zone or Sub-Zone as required by this Section. 
(b)(2)(B) Example 4: The facts are the same as in Example 1, except that Z conducts the activities of 

B as a division. In determining its business income apportionable to Illinois in 1997, Z used the 

apportionment formula under IITA Section 304(d). In order to determine whether it conducts business 

operations within a federally designated Foreign Trade Zone or Sub-Zone, Z must use the same 

formula. Since Z has business income from sources within a federally designated Foreign Trade Sub-

Zone, it conducts a portion of its business operations within a federally designated Foreign Trade Zone 

or Sub-Zone. Thus, Taxpayer has met the requirement under this Section that it receive dividends from 

a corporation that conducts business operations within a federally designated Foreign Trade Zone or 

Sub-Zone. (c) Taxpayers are entitled to this subtraction in the taxable year in which qualifying 

dividends are paid by corporations. Dividends are qualifying dividends if paid by the corporation 

during a taxable year of the corporation with respect to which the requirements of this Section are met. 
Corporations paying dividends shall be deemed to have started business operations within a federally 

designated Foreign Trade Zone or Sub-Zone from the later of: (c)(1) The date the Foreign Trade Zone 

or Sub-Zone in which the corporation paying the dividends is located was officially federally 

designated; (c)(2) The date the corporation paying dividends commenced operations in the federally 

designated Foreign Trade Zone or Sub-Zone as a designated High Impact Business located in Illinois; 

or (c)(3) The effective date of the Public Act enacting this subtraction (January 1, 1986). (d) See 20 

ILCS 655/5.5 regarding designation by the Department of Commerce and Community Affairs as a 

High Impact Business.   (e) Limitations.    (e)(1) This Section allows taxpayers to subtract 

distributions from a corporation only to the extent: (e)(1)(A) The distributions are characterized as 

dividends; (e)(1)(B) The dividends are included in federal taxable income (in the case of an individual, 

adjusted gross income) of the taxpayer; (e)(1)(C)The dividends are not eligible for the subtraction 

provided in IITA Section 203(a)(2)(J), IITA Section 203(b)(2)(K), IITA Section 203(c)(2)(M), or 
IITA Section 203(d)(2)(K) (regarding dividends paid by a corporation that conducts all or 

substantially all of its operations in an Illinois Enterprise Zone or Zones); and (e)(1)(D) The taxpayer 

has not subtracted the dividends from federal taxable income (in the case of an individual, adjusted 



gross income) under any other provision of Section 203 of the IITA. (e)(2) Example 5: Taxpayer, an S 

corporation shareholder, receives a distribution from an S corporation designated a High Impact 

Business and that conducts business operations in a federally designated Foreign Trade Zone. The 

Taxpayer is not entitled to the subtraction modification provided under this Section since a distribution 

by an S corporation is generally not characterized as a dividend. See Section 1368 of the Internal 

Revenue Code. (e)(3) Example 6: Taxpayer, a corporation, receives a dividend from another 

corporation that qualifies for the 70% dividends received deduction under Section 243(a)(1) of the 
Internal Revenue Code. Because only 30% of the dividend is included in Taxpayer's federal taxable 

income, this Section allows Taxpayer to subtract only 30% of the dividend from its federal taxable 

income. 

529.20 Definitions  The following definitions are applicable to this Part.   "Act" or "SBJC Act" means 

the Small Business Job Creation Tax Credit Act.  "Applicant" means an person that is operating a 

business located within the State of Illinois that is engaged in interstate or intrastate commerce and 

has no more than 50 full-time employees, without regard to the location of employment of those 

employees at the beginning of the incentive period. In the case of any person that is a member of a 

unitary business group within the meaning of subdivision (a)(27) of Section 1501 of the Illinois 

Income Tax Act, "applicant" refers to the unitary business group (see 35 ILCS 5/1501(a)(27)). "Basic 
Wage" means compensation for employment that is no less than $13.75 per hour or the equivalent 

salary for a new employee. Salary shall consist of all basic wage compensation not including overtime 

pay, bonus pay, stock options, awards or any other equity based incentive, unreimbursed employee 

expenses or piecemeal rate of pay and any form of deferred compensation. "Certificate" means the tax 

credit certificate issued by the Department under Section 35 of the Act. "Certificate of eligibility" 

means the certificate issued by the Department under Section 20 of the Act. "Credit" means the 

amount awarded by the Department to an applicant by issuance of a certificate under Section 35 of 

the Act for each new full-time equivalent employee hired or job created. "Department" means the 

Illinois Department of Commerce and Economic Opportunity. "Director" means the Director of the 

Illinois Department of Commerce and Economic Opportunity. "Full -time employee" means an 

individual who is employed for a basic wage for at least 35 hours each week or who renders any other 
standard of service generally accepted by industry custom or practice as full-time employee. 

"Incentive period" means the period commencing on July 1, 2010 and ending on June 30, 2011. "New 

employee" means a full-time employee first employed by an applicant within the incentive period, or 

any employee that was released from employment prior to January 1, 2010, whose hire results in a net 

increase in the applicant's full-time Illinois employees and who is receiving a basic wage as 

compensation. The term "new employee" does not include: A person who was previously employed in 

Illinois by the applicant or a related member prior to the onset of the incentive period, except for any 

employee who was released from employment prior to January 1, 2010; Any individual who has a 

direct or indirect ownership interest of at least 5 percent in the profits, capital, or value of the 

applicant or a related member; An employee of the applicant who was previously employed in Illinois 

by the applicant or a related member of the applicant and whose employment was shifted to the 

taxpayer after the taxpayer applied for the Tax Certificate.  "Noncompliance date" means, in the case 
of an applicant that is not complying with the requirements of the provisions of the Act, the day 

following the last date upon which the taxpayer was in compliance with the requirements of the 

provisions of the Act, as determined by the Director, pursuant to Section 45 of the Act. "Related 

member" means a person that, with respect to the applicant during any portion of the incentive period, 

is any one of the following: An individual, if the individual and the members of the individual's family 

(as defined in section 318 of the Internal Revenue Code) own directly, indirectly, beneficially, or 

constructively, in the aggregate, at least 50% of the profits, capital, stock, or other ownership interest 

in the applicant.   A partnership, estate, or trust and any partner or beneficiary, if the partnership, 

estate, or trust and its partners or beneficiaries own directly, indirectly, beneficially, or constructively, 

in the aggregate, at least 50% of the profits, capital, stock, or other ownership interest in the 

applicant.  A corporation, and any party related to the corporation in a manner that would require an 
attribution of stock from the corporation under the attribution rules of section 318 of the Internal 

Revenue Code, if the applicant and any other related member own, in the aggregate, directly, 

indirectly, beneficially, or constructively, at least 50% of the value of the corporation's outstanding 

stock.  A corporation and any party related to that corporation in a manner that would require an 



attribution of stock from the corporation to the party or from the party to the corporation under the 

attribution rules of section 318 of the Internal Revenue Code, if the corporation and all such related 

parties own, in the aggregate, at least 50% of the profits, capital, stock, or other ownership interest in 

the applicant.  A person to or from whom there is attribution of stock ownership in accordance with 

section 1563(e) of the Internal Revenue Code, except that for purposes of determining whether a 

person is a related member under this paragraph, "20%" shall be substituted for "5%" whenever 

"5%" appears in section 1563(e) of the Internal Revenue Code.  

529.30 Maximum Amount of Available Credits The Department shall limit the monetary amount of 

credits awarded under the Act to no more than $50,000,000. If applications for a greater amount are 

received, credits shall be allowed on a first-come, first-served basis, based on the date on which each 

properly completed application for a certificate of eligibility is received by the Department. If more 

than one certificate of eligibility is received on the same day, the credits will be awarded based on the 

time of submission for that particular day. 

529.40 Eligibility Determination a) In order to qualify for credits under the Act, an applicant must 

adhere to the requirements established by the Department. The Department shall require that any 
application must be submitted via the Department's web-based application process.  b) An applicant 

that has hired a new employee during the incentive period may apply via the Department's web-based 

application process for the credit with respect to that position on or after the date of hire of the new 

employee. The date of hire shall be the first day on which the employee begins providing services for 

basic wage compensation. c) An applicant may apply for the credit for more than one new employee 

on or after the date of hire of each qualifying new employee.  d) Although an application for a tax 

credit certificate may be filed at any time after the conclusion of the 12-month period after a new 

employee was hired, an application filed more than 90 days after the earliest date on which it could 

have been filed shall not be awarded any credit if, prior to the date it is filed, the Department has 

received applications under this Section for credit totaling more than $50,000,000. 

529.80 Determination of Credit Amount a) The Department shall determine the amount of credit 

awarded under the Act. Subject to the conditions set forth in the Act, applicant is entitled to a credit 

against payment of taxes withheld under Section 704A of the Illinois Income Tax Act for calendar 

years ending on or after the date that is 12 months after the date of hire of a new employee. The credit 

shall be allowed as a credit to an applicant for each full-time employee hired during the incentive 

period that results in a net increase in full-time Illinois employees, when the net increase in the 

employer's full-time Illinois employees is maintained for at least 12 months. b) The Department shall 

make credit awards under the Act to further job creation. c) The credit shall be claimed for the first 

calendar year ending on or after the date on which the certificate is issued by the Department. d) The 

total amount of the credit shall not exceed $2,500 per new employee hired. e) The net increase in full-

time Illinois employees, measured on an annual full-time equivalent basis, shall be the total number of 
full-time Illinois employees of the applicant on June 30, 2011, minus the number of full-time Illinois 

employees employed by the employer on July 1, 2010. For purposes of the calculation, an employer 

that begins doing business in this State during the incentive period, as determined by the Director, 

shall be treated as having zero Illinois employees on July 1, 2010.  f) The net increase in the number 

of full-time Illinois employees of the applicant must be sustained continuously for at least 12 months, 

starting with the date of hire of a new employee during the incentive period. Eligibility for the credit 

does not depend on the continuous employment of any particular individual. For purposes of this 

subsection (f), if a new employee ceases to be employed before the completion of the 12-month period 

for any reason, the net increase in the number of full-time Illinois employees shall be treated as 

continuous if a different new employee is hired as a replacement within a reasonable time for the same 

position.  

Indiana 6-3-3-10 Enterprise zone creditð (a) As used in this section:"Base period wages" means the 

following:  (a)(1) In the case of a taxpayer other than a pass through entity, wages paid or payable by a 

taxpayer to its employees during the year that ends on the last day of the month that immediately 

precedes the month in which an enterprise zone is established, to the extent that the wages would have 

been qualified wages if the enterprise zone had been in effect for that year. If the taxpayer did not 

engage in an active trade or business during that year in the area that is later designated as an 

enterprise zone, then the base period wages equal zero (0). If the taxpayer engaged in an active trade 



or business during only part of that year in an area that is later designated as an enterprise zone, then 

the department shall determine the amount of base period wages.   (a)(2) In the case of a taxpayer that 

is a pass through entity, base period wages equal zero (0). "Enterprise zone" means an enterprise zone 

created under IC 5-28-15. "Enterprise zone adjusted gross income" means adjusted gross income of a 

taxpayer that is derived from sources within an enterprise zone. Sources of adjusted gross income shall 

be determined with respect to an enterprise zone, to the extent possible, in the same manner that 

sources of adjusted gross income are determined with respect to the state of Indiana under IC 6-3-2-2.  
"Enterprise zone gross income" means gross income of a taxpayer that is derived from sources within 

an enterprise zone."Enterprise zone insurance premiums" means insurance premiums derived from 

sources within an enterprise zone.  "Monthly base period wages" means base period wages divided by 

twelve (12).  "Qualified employee" means an individual who is employed by a taxpayer and who: 

(a)(1) has the individual's principal place of residence in the enterprise zone in which the individual is 

employed; (a)(2) performs services for the taxpayer, ninety percent (90%) of which are directly related 

to the conduct of the taxpayer's trade or business that is located in an enterprise zone; (a)(3) performs 

at least fifty percent (50%) of the individual's services for the taxpayer during the taxable year in the 

enterprise zone; and (a)(4) in the case of an individual who is employed by a taxpayer that is a pass 

through entity, was first employed by the taxpayer after December 31, 1998."Qualified increased 

employment expenditures" means the following: (a)(1) For a taxpayer's taxable year other than the 

taxpayer's taxable year in which the enterprise zone is established, the amount by which qualified 
wages paid or payable by the taxpayer during the taxable year to qualified employees exceeds the 

taxpayer's base period wages. (a)(2) For the taxpayer's taxable year in which the enterprise zone is 

established, the amount by which qualified wages paid or payable by the taxpayer during all of the full 

calendar months in the taxpayer's taxable year that succeed the date on which the enterprise zone was 

established exceed the taxpayer's monthly base period wages multiplied by that same number of full 

calendar months. "Qualified state tax liability" means a taxpayer's total income tax liability incurred 

under: (a)(1) IC 6-3-1 through IC 6-3-7 (adjusted gross income tax) with respect to enterprise zone 

adjusted gross income; (a)(2) IC 27-1-18-2 (insurance premiums tax) with respect to enterprise zone 

insurance premiums; and(a)(3) IC 6-5.5 (the financial institutions tax); as computed after the 

application of the credits that, under IC 6-3.1-1-2, are to be applied before the credit provided by this 

section. "Qualified wages" means the wages paid or payable to qualified employees during a taxable 
year. "Taxpayer" includes a pass through entity. (b) A taxpayer is entitled to a credit against the 

taxpayer's qualified state tax liability for a taxable year in the amount of the lesser of: (b)(1) the 

product of ten percent (6-3-3-10%) multiplied by the qualified increased employment expenditures of 

the taxpayer for the taxable year; or (b)(2) one thousand five hundred dollars ($1,500) multiplied by 

the number of qualified employees employed by the taxpayer during the taxable year. (c) The amount 

of the credit provided by this section that a taxpayer uses during a particular taxable year may not 

exceed the taxpayer's qualified state tax liability for the taxable year. If the credit provided by this 

section exceeds the amount of that tax liability for the taxable year it is first claimed, then the excess 

may be carried back to preceding taxable years or carried over to succeeding taxable years and used as 

a credit against the taxpayer's qualified state tax liability for those taxable years. Each time that the 

credit is carried back to a preceding taxable year or carried over to a succeeding taxable year, the 
amount of the carryover is reduced by the amount used as a credit for that taxable year. Except as 

provided in subsection (e), the credit provided by this section may be carried forward and applied in 

the ten (6-3-3-10) taxable years that succeed the taxable year in which the credit accrues. The credit 

provided by this section may be carried back and applied in the three (3) taxable years that precede the 

taxable year in which the credit accrues.  (d) A credit earned by a taxpayer in a particular taxable year 

shall be applied against the taxpayer's qualified state tax liability for that taxable year before any credit 

carryover or carryback is applied against that liability under subsection (c).   (e) Notwithstanding 

subsection (c), if a credit under this section results from wages paid in a particular enterprise zone, and 

if that enterprise zone terminates in a taxable year that succeeds the last taxable year in which a 

taxpayer is entitled to use the credit carryover that results from those wages under subsection (c), then 

the taxpayer may use the credit carryover for any taxable year up to and including the taxable year in 

which the enterprise zone terminates. (f) A taxpayer is not entitled to a refund of any unused credit. (g) 
A taxpayer that: (g)(1) does not own, rent, or lease real property outside of an enterprise zone that is 

an integral part of its trade or business; and (g)(2) is not owned or controlled directly or indirectly by a 

taxpayer that owns, rents, or leases real property outside of an enterprise zone; is exempt from the 



allocation and apportionment provisions of this section. (h) If a pass through entity is entitled to a 

credit under subsection (b) but does not have state tax liability against which the tax credit may be 

applied, an individual who is a shareholder, partner, beneficiary, or member of the pass through entity 

is entitled to a tax credit equal to: (h)(1) the tax credit determined for the pass through entity for the 

taxable year; multiplied by (h)(2) the percentage of the pass through entity's distributive income to 

which the shareholder, partner, beneficiary, or member is entitled. The credit provided under this 

subsection is in addition to a tax credit to which a shareholder, partner, beneficiary, or member of a 
pass through entity is entitled. However, a pass through entity and an individual who is a shareholder, 

partner, beneficiary, or member of a pass through entity may not claim more than one (1) credit for the 

qualified expenditure. 

 

6-3.1-2-2 Tax credit for summer employment of teachers--Subject to the limitation established in 

sections 4 and 5 of this chapter, a taxpayer that employs an eligible teacher in a qualified position 

during a school summer recess is entitled to a tax credit against his state income tax liability as 

provided for under section 3 of this chapter. 

 

6-3.1-2-3 Amount of credit--A taxpayer is entitled to a credit for a taxable year for each eligible 

teacher employed under section 2 of this chapter in an amount equal to the lesser of:(1) two thousand 

five hundred dollars ($2,500); or (2) fifty percent (50%) of the amount of compensation paid to the 
eligible teacher by the taxpayer during the taxable year.  However, the aggregate credits that a 

taxpayer may receive for a particular taxable year under this chapter may not exceed the taxpayer's 

state income tax liability for that taxable year. 

 

6-3.1-2-4 Disallowance of credit--(a) The department shall disallow a credit provided under this 

chapter with respect to employment of an eligible teacher during a school summer recess if the teacher 

discontinues his teaching duties for the purpose of becoming employed by the taxpayer during the 

regular school term that immediately follows the recess. The taxpayer shall, within thirty (30) days 

after the eligible teacher had discontinued his teaching duties, notify the department of that fact and 

pay to the department the amount of the credit previously allowed. (b) A taxpayer that fails to notify 

and pay the department as prescribed in subsection (a) is liable for interest and a penalty on the 
amount of the credit in the amounts established in IC 6-8.1-10-1 and IC 6-8.1-10-2.1. 

 

6-3.1-2-6 Application for credit; maximum amount of credit --(a) A taxpayer who seeks to obtain 

the credit provided by this chapter must file an application for a qualified position certificate with the 

state board of education. The board shall prescribe the form and contents of the application.  (b) Upon 

receipt of an application filed under subsection (a), the state board of education shall determine 

whether the position in question is a qualified position. The board shall also determine the amount of 

compensation that the taxpayer intends to pay to the eligible teacher in the qualified position during 

the school summer recess, or the parts of the school summer recesses that fall within the taxable year 

with respect to which the taxpayer is applying for a certificate. If the board approves the application, it 

shall issue a qualified position certificate to the taxpayer for the taxable year. The certificate shall 
indicate the maximum amount of credit to which the taxpayer is entitled for the taxable year under this 

chapter with respect to the eligible teacher. That amount is the lesser of: (b)(1) two thousand five 

hundred dollars ($2,500); or (b)(2) fifty percent (50%) of the amount of compensation that the 

taxpayer intends to pay to the eligible teacher in the qualified position during the school summer 

recess, or the parts of the school summer recesses that fall within the taxable year.  The taxpayer shall 

attach the certificate to the income tax return that is filed for the taxable year for which the credit is 

claimed. 6(c) The state board of education shall record the time of filing of each application for a 

qualified position certificate, and shall approve the applications, if they otherwise qualify, in the 

chronological order in which they are filed. However, the board may not approve any application in a 

state fiscal year if the aggregate amount of allowable credits indicated on qualified position certificates 

issued in the fiscal year exceeds five hundred thousand dollars ($500,000). 

 
6-3.1-2-7 Adoption of rules--Notwithstanding IC 6-8.1-3-3, the state board of education shall adopt 

rules under IC 4-22-2 for determining which positions are qualified positions. 

 



6-3.1-4-1Definitions--As used in this chapter: "Base amount" means base amount (as defined in 

Section 41(c) of the Internal Revenue Code as in effect on January 1, 2001), modified by considering 

only Indiana qualified research expenses and gross receipts attributable to Indiana in the calculation of 

the taxpayer's: (1) fixed base percentage; and  (2) average annual gross receipts.  "Indiana qualified 

research expense" means qualified research expense that is incurred for research conducted in Indiana.  

"Qualified research expense" means qualified research expense (as defined in Section 41(b) of the 

Internal Revenue Code as in effect on January 1, 2001).  "Pass through entity" means: (1) a 
corporation that is exempt from the adjusted gross income tax under IC 6-3-2-2.8(2);  (2) a 

partnership; (3) a limited liability company; or (4) a limited liability partnership."Research expense tax 

credit" means a credit provided under this chapter against any tax otherwise due and payable under IC 

6-3.  "Taxpayer" means an individual, a corporation, a limited liability company, a limited liability 

partnership, a trust, or a partnership that has any tax liability under IC 6-3 (adjusted gross income tax). 

 

6-3.1-4-2 Credit for research expense.ð6-3.1-4-2  (a) A taxpayer who incurs Indiana qualified 

research expense in a particular taxable year is entitled to a research expense tax credit for the taxable 

year.  (b) For Indiana qualified research expense incurred before January 1, 2008, the amount of the 

research expense tax credit is equal to the product of ten percent (10%) multiplied by the remainder of: 

(b)(1) the taxpayer's Indiana qualified research expenses for the taxable year; minus (2) the taxpayer's 

base amount.  (c) Except as provided in subsection (d), for Indiana qualified research expense incurred 
after December 31, 2007, the amount of the research expense tax credit is determined under STEP 

FOUR of the following formula: STEP ONE: Subtract the taxpayer's base amount from the taxpayer's 

Indiana qualified research expense for the taxable year. STEP TWO: Multiply the lesser of: (c)(A) one 

million dollars ($1,000,000); or (c)(B) the STEP ONE remainder; by fifteen percent (15%).  STEP 

THREE: If the STEP ONE remainder exceeds one million dollars ($1,000,000), multiply the amount 

of that excess by ten percent (10%). STEP FOUR: Add the STEP TWO and STEP THREE products. 

(d) For Indiana qualified research expense incurred after December 31, 2009, a taxpayer may choose 

to have the amount of the research expense tax credit determined under this subsection rather than 

under subsection (c). At the election of the taxpayer, the amount of the taxpayer's research expense tax 

credit is equal to ten percent (10%) of the part of the taxpayer's Indiana qualified research expense for 

the taxable year that exceeds fifty percent (50%) of the taxpayer's average Indiana qualified research 
expense for the three (3) taxable years preceding the taxable year for which the credit is being 

determined. However, if the taxpayer did not have Indiana qualified research expense in any one (1) of 

the three (3) taxable years preceding the taxable year for which the credit is being determined, the 

amount of the research expense tax credit is equal to five percent (5%) of the taxpayer's Indiana 

qualified research expense for the taxable year. 

 

6-3.1-4-4 Application of Intern al Revenue Code--The provisions of Section 41 of the Internal 

Revenue Code as in effect on January 1, 2001, and the regulations promulgated in respect to those 

provisions and in effect on January 1, 2001, are applicable to the interpretation and administration by 

the department of the credit provided by this chapter, including the allocation and pass through of the 

credit to various taxpayers and the transitional rules for determination of the base period. 

 

6-3.1-4-5 Determination of qualified research expenses--In prescribing standards for determining 

which qualified research expenses are considered Indiana qualified research expenses for purposes of 

computing the credit provided by this chapter, the department may consider: (1) the place where the 

services are performed; (2) the residence or business location of the person or persons performing the 

services; (3) the place where qualified research supplies are consumed; and (4) other factors that the 

department determines are relevant for the determination. 

 

6-3.1-4-6Time limitations--Notwithstanding Section 41 of the Internal Revenue Code, the 

termination date in Section 41(h) of the Internal Revenue Code does not apply to a taxpayer who is 

eligible for the credit under this chapter for the taxable year in which the Indiana qualified research 

expense is incurred. 

 

6-3.1-4-7 Shareholder or partner pass-through--(a) If a pass through entity does not have state 

income tax liability against which the research expense tax credit may be applied, a shareholder, 



partner, or member of the pass through entity is entitled to a research expense tax credit equal to: 

(a)(1) the research expense tax credit determined for the pass through entity for the taxable year; 

multiplied by (a)(2) the percentage of the pass through entity's distributive income to which the 

shareholder, partner, or member is entitled. (b) The credit provided under subsection (a) is in addition 

to a research expense tax credit to which a shareholder, partner, or member of a pass through entity is 

otherwise entitled under this chapter. However, a pass through entity and a shareholder, partner, or 

member of the pass through entity may not claim a credit under this chapter for the same qualified 
research expenses. 

 

6-3.1-6-2 Income tax credit--(a) A taxpayer who enters into an agreement is entitled to receive an 

income tax credit for a taxable year equal to: (a)(1) the taxpayer's state income tax liability for the 

taxable year;2(a)(2) an amount equal to the sum of:  (a)(2)(A) fifty percent (50%) of any investment in 

qualified property made by the taxpayer during the taxable year as part of the agreement; plus  

(a)(2)(B) twenty-five percent (25%) of the wages paid to inmates during the taxable year as part of the 

agreement; or  (a)(3) one hundred thousand dollars ($100,000); whichever is least.  (b) A tax credit 

shall be allowed under this chapter only for the taxable year of the taxpayer during which: (b)(1) the 

investment in qualified property is made in accordance with Section 38 of the Internal Revenue Code; 

or (b)(2) the wages are paid to inmates; as part of an agreement. 

 
6-3.1-6-6 Pass through entity; lack of state tax liability--If a pass through entity is entitled to a 

credit under this chapter but does not have state tax liability against which the tax credit may be 

applied, an individual who is a shareholder, partner, beneficiary, or member of the pass through entity 

is entitled to a tax credit equal to: (1) the tax credit determined for the pass through entity for the 

taxable year; multiplied by (2) the percentage of the pass through entity's distributive income to which 

the shareholder, partner, beneficiary, or member is entitled.  The credit provided under this section is 

in addition to a tax credit to which a shareholder, partner, beneficiary, or member of a pass through 

entity is entitled. However, a pass through entity and an individual who is a shareholder, partner, 

beneficiary, or member of a pass through entity may not claim more than one (1) credit for the 

qualified expenditure. 

 
6-3.1-7-1 Definitions--As used in this chapter:"Enterprise zone" means an enterprise zone created 

under IC 5-28-15.  "Pass through entity" means a: (1) corporation that is exempt from the adjusted 

gross income tax under IC 6-3-2-2.8(2); (2) partnership; (3) trust; (4) limited liability company; or (5) 

limited liability partnership. "Qualified loan" means a loan made to an entity that uses the loan 

proceeds for: (1) a purpose that is directly related to a business located in an enterprise zone; (2) an 

improvement that increases the assessed value of real property located in an enterprise zone; or (3) 

rehabilitation, repair, or improvement of a residence.  "State tax liability" means a taxpayer's total tax 

liability that is incurred under: IC 6-3.1-7-1(1) IC 6-3-1 through IC 6-3-7 (the adjusted gross income 

tax); (2) (the insurance premiums tax); and (3) the financial institutions tax); as computed after the 

application of the credits that, under IC 6-3.1-1-2, are to be applied before the credit provided by this 

chapter. "Taxpayer" means any person, corporation, limited liability company, partnership, or other 
entity that has any state tax liability. The term includes a pass through entity. 

 

6-3.1-7-2 Amount of credit--2(a) A taxpayer is entitled to a credit against the taxpayer's state tax 

liability for a taxable year if the taxpayer: 2(a)(1) receives interest on a qualified loan in that taxable 

year;  (a)(2) pays the registration fee charged to zone businesses under IC 5-28-15-5; 2(a)(3) provides 

the assistance to urban enterprise associations required from zone businesses under IC 5-28-15-5(b); 

and 2(a)(4) complies with any requirements adopted by the board of the Indiana economic 

development corporation under IC 5-28-15 for taxpayers claiming the credit under this chapter.  

However, if a taxpayer is located outside of an enterprise zone, subdivision (4) does not require the 

taxpayer to reinvest its incentives under this section within the enterprise zone, except as provided in 

subdivisions (2) and (3).  2(b) The amount of the credit to which a taxpayer is entitled under this 

section is five percent (5%) multiplied by the amount of interest received by the taxpayer during the 
taxable year from qualified loans.  2(c) If a pass through entity is entitled to a credit under subsection 

(a) but does not have state tax liability against which the tax credit may be applied, an individual who 

is a shareholder, partner, beneficiary, or member of the pass through entity is entitled to a tax credit 



equal to: (c)(1) the tax credit determined for the pass through entity for the taxable year; multiplied by 

(c)(2) the percentage of the pass through entity's distributive income to which the shareholder, partner, 

beneficiary, or member is entitled.  The credit provided under this subsection is in addition to a tax 

credit to which a shareholder, partner, beneficiary, or member of a pass through entity is entitled. 

However, a pass through entity and an individual who is a shareholder, partner, beneficiary, or 

member of a pass through entity may not claim more than one (1) credit for the qualified expenditure. 

 
6-3.1-7-3 Carryover of credit--(a) If the amount determined under section 2(b) of this chapter for a 

particular taxpayer and a particular taxable year exceeds the taxpayer's state tax liability for that 

taxable year, then the 0taxpayer may carry the excess over to the immediately succeeding taxable 

years. Except as provided in subsection (b), the credit carryover may not be used for any taxable year 

that begins more than ten (10) years after the date on which the qualified loan from which the credit 

results is made. The amount of the credit carryover from a taxable year shall be reduced to the extent 

that the carryover is used by the taxpayer to obtain a credit under this chapter for any subsequent 

taxable year.   (b) Notwithstanding subsection (a), if a loan is a qualified loan as the result of the use of 

the loan proceeds in a particular enterprise zone, and if the phase-out period of that enterprise zone 

terminates in a taxable year that succeeds the last taxable year in which a taxpayer is entitled to use 

credit carryover that results from that loan under subsection (a), then the taxpayer may use the credit 

carryover for any taxable year up to and including the taxable year in which the phase-out period of 
the enterprise zone terminates. 

 

6-3.1-9-1 Definitions--(a) As used in this chapter, "authority" means the Indiana housing and 

community development authority established by IC 5-20-1-3.  1(b) As used in this chapter, "business 

firm" means any business entity authorized to do business in the state of Indiana that has state tax 

liability.  1(c) As used in this chapter, "community services" means any type of: 1(c)(1) counseling and 

advice; 1(c)(2) emergency assistance; 1(c)(3) medical care;1(c)(4) recreational facilities; 1(c)(5) 

housing facilities; or 1(c)(6) economic development assistance; provided to individuals, economically 

disadvantaged households, groups, or neighborhood organizations in an economically disadvantaged 

area. 1(d) As used in this chapter, "crime prevention" means any activity which aids in the reduction 

of crime in an economically disadvantaged area or an economically disadvantaged household.  1(e) As 
used in this chapter, "economically disadvantaged area" means an enterprise zone, or any other 

federally or locally designated economically disadvantaged area in Indiana. The certification shall be 

made on the basis of current indices of social and economic conditions, which shall include but not be 

limited to the median per capita income of the area in relation to the median per capita income of the 

state or standard metropolitan statistical area in which the area is located.  1(f) As used in this chapter, 

"economically disadvantaged household" means a household with an annual income that is at or below 

eighty percent (80%) of the area median income or any other federally designated target population.  

1(g) As used in this chapter, "education" means any type of scholastic instruction or scholarship 

assistance to an individual who resides in an economically disadvantaged area that enables the 

individual to prepare for better life opportunities. 1(h) As used in this chapter, "enterprise zone" means 

an enterprise zone created under IC 5-28-15.  1(i) As used in this chapter, "job training" means any 
type of instruction to an individual who resides in:  1(i)(1) an economically disadvantaged area; or 

1(i)(2) an economically disadvantaged household; that enables the individual to acquire vocational 

skills so that the individual can become employable or be able to seek a higher grade of employment.  

1(j) As used in this chapter, "neighborhood assistance" means either: 1(j)(1) furnishing financial 

assistance, labor, material, and technical advice to aid in the physical or economic improvement of any 

part or all of an economically disadvantaged area; or 1(j)(2) furnishing technical advice to promote 

higher employment in any neighborhood in Indiana.  1(k) As used in this chapter, "neighborhood 

organization" means any organization, including but not limited to a nonprofit development 

corporation doing both of the following:  1(k)(1) Performing community services: 1(k)(1)(A)in an 

economically disadvantaged area; or 1(k)(1)(B) for an economically disadvantaged household.  

1(k)(2) Holding a ruling:1(k)(2)(A) from the Internal Revenue Service of the United States 

Department of the Treasury that the organization is exempt from income taxation under the provisions 
of the Internal Revenue Code; and(k)(2)(B) from the department of state revenue that the organization 

is exempt from income taxation under IC 6-2.5-5-21.  1(l) As used in this chapter, "person" means any 

individual subject to Indiana gross or adjusted gross income tax.  1(m) As used in this chapter, "state 



fiscal year" means a twelve (12) month period beginning on July 1 and ending on June 30. 1(n) As 

used in this chapter, "state tax liability" means the taxpayer's total tax liability that is incurred under: 

(n)(1) IC 6-3-1 through IC 6-3-7 (the adjusted gross income tax); and 1(n)(2) IC 6-5.5 (the financial 

institutions tax); as computed after the application of the credits that, under IC 6-3.1-1-2, are to be 

applied before the credit provided by this chapter. 1(o) As used in this chapter, "tax credit" means a 

deduction from any tax otherwise due and payable under IC 6-3 or IC 6-5.5.  2Tax credit for 

neighborhood assistance; rules and regulations.  2(a) A business firm or a person who contributes 
to a neighborhood organization that engages in the activities of providing neighborhood assistance, job 

training, or education for individuals not employed by the business firm or person, or for community 

services or crime prevention in an economically disadvantaged area shall receive a tax credit as 

provided in section 3 of this chapter if the authority approves the proposal of the business firm or 

person, setting forth the program to be conducted, the area selected, the estimated amount to be 

invested in the program, and the plans for implementing the program.  2(b) The authority, after 

consultation with the community services agency and the commissioner of revenue, may adopt rules 

for the approval or disapproval of these proposals.  3 Amount of credit 3(a) Subject to the limitations 

provided in subsection (b) and sections 4, 5, and 6 of this chapter, the department shall grant a tax 

credit against any state tax liability due equal to fifty percent (50%) of the amount invested by a 

business firm or person in a program the proposal for which was approved under section 2 of this 

chapter.  3(b) The credit provided by this chapter shall only be applied against any state tax liability 
owed by the taxpayer after the application of any credits, which under IC 6-3.1-1-2 must be applied 

before the credit provided by this chapter. In addition, the tax credit which a taxpayer receives under 

this chapter may not exceed twenty-five thousand dollars ($25,000) for any taxable year of the 

taxpayer.  3(c) If a business firm that is: 3(c)(1) exempt from adjusted gross income tax ( IC 6-3-1 

through IC 6-3-7) under IC 6-3-2-2.8(2); or3(c)(2) a partnership; does not have any tax liability 

against which the credit provided by this section may be applied, a shareholder or a partner of the 

business firm is entitled to a credit against the shareholder's or the partner's liability under the adjusted 

gross income tax.  3(d) The amount of the credit provided by this section is equal to: 3(d)(1) the tax 

credit determined for the business firm for the taxable year under subsection (a); multiplied by 3(d)(2) 

the percentage of the business firm's distributive income to which the shareholder or the partner is 

entitled.  The credit provided by this section is in addition to any credit to which a shareholder or 
partner is otherwise entitled under this chapter. However, a business firm and a shareholder or partner 

of that business firm may not claim a credit under this chapter for the same investment. 

 

6-3.1-9-5 Maximum tax credits allowed --(a) The amount of tax credits allowed under this chapter 

may not exceed two million five hundred thousand dollars ($2,500,000) in the state fiscal year 

beginning July 1, 1997, and ending June 30, 1998, and each state fiscal year thereafter.  5(b) The 

department shall record the time of filing of each application for allowance of a credit required under 

IC 6-3.1-9-4 of this chapter and shall approve the applications, if they otherwise qualify for a tax 

credit under this chapter, in the chronological order in which the applications are filed in the state 

fiscal year.  5(c) When the total credits approved under this section equal the maximum amount 

allowable in any state fiscal year, no application thereafter filed for that same fiscal year shall be 
approved. However, if any applicant for whom a credit has been approved fails to file the statement of 

proof of payment required under IC 6-3.1-9-4 of this chapter, an amount equal to the credit previously 

allowed or set aside for the applicant may be allowed to any subsequent applicant in the year. In 

addition, the department may, if the applicant so requests, approve a credit application, in whole or in 

part, with respect to the next succeeding state fiscal year. 

 

6-3.1-9-6 Year for which tax credit allowable--A tax credit shall be allowable under this chapter 

only for the taxable year of the taxpayer in which the contribution qualifying for the credit is paid or 

permanently set aside in a special account for the approved program or purpose. 

Iowa 701 52.7(422) Research Activities Credit --Effective for tax years beginning on or after January 1, 

1985, taxpayers are allowed a tax credit equal to 6.5 percent of the state's apportioned share of 

qualifying expenditures for increasing research activities. For purposes of this credit, ñqualifying 

expendituresò means the qualifying expenditures for increasing research activities as defined for 
purposes of the federal credit for increasing research activities computed under Section 41 of the 

Internal Revenue Code. For tax years beginning on or after January 1, 1991, ñqualifying expendituresò 



means the qualifying expenditures for increasing research activities as defined for purposes of the 

federal credit for increasing research activities computed under Section 41 of the Internal Revenue 

Code as in effect on January 1, 1998. The Iowa research activities credit is made permanent for tax 

years beginning on or after January 1, 1991, even though there may no longer be a research activities 

credit for federal income tax purposes. The ñstate's apportioned share of qualifying expenditures for 

increasing research activitiesò must be the ratio of the qualified expenditures in Iowa to total qualified 

expenditures times total qualifying expenditures for increasing research activities.  (1) Qualified 
expenditures in Iowa are: (1)(a) Wages for qualified research services performed in Iowa.  (1)(b) Cost 

of supplies used in conducting qualified research in Iowa.  (1)(c) Rental or lease cost of personal 

property used in Iowa in conducting qualified research. Where personal property is used both within 

and without Iowa in conducting qualified research, the rental or lease cost must be prorated between 

Iowa and non-Iowa use by the ratio of days used in Iowa to total days used both within and without 

Iowa.  (1)(d) Sixty-five percent of contract expenses paid by a corporation to a qualified organization 

for basic research performed in Iowa.  (2) Total qualified expenditures are: (2)(a) Wages paid for 

qualified research services performed everywhere.  (2)(b) Cost of supplies used in conducting 

qualified research everywhere. (2)(c) Rental or lease cost of personal property used in conducting 

qualified research everywhere. (2)(d) Sixty-five percent of contract expenses paid by a corporation to 

a qualified organization for basic research performed everywhere.  Qualifying expenditures for 

increasing research activities is the smallest of the amount by which the qualified research expenses 
for the taxable year exceed the base period research expenses or fifty percent of the qualified research 

expenses for the taxable year. A shareholder in an S corporation may claim the pro rata share of the 

Iowa credit for increasing research expenditures on the shareholder's individual income tax return. The 

S corporation must provide each shareholder with a schedule showing the computation of the 

corporation's Iowa credit for increasing research expenditures and the shareholder's pro rata share. The 

shareholder's pro rata share of the Iowa credit for increasing research activities must be in the same 

ratio as the shareholder's pro rata share in the earnings of the S corporation. Any research credit in 

excess of the corporation's tax liability less the credits authorized by Iowa Code sections 422.33, 

422.91 and 422.111 may be refunded to the taxpayer or credited to the estimated tax of the taxpayer 

for the following year.   (3) Research activities credit for tax years beginning in 2000. Effective for tax 

years beginning on or after January 1, 2000, the taxes imposed for corporate income tax purposes will 
be reduced by a tax credit for increasing research activities. (3)a. The credit equals the sum of the 

following: (3)a.(1) Six and one-half percent of the excess of qualified research expenses during the tax 

year over the base amount for the tax year based upon the state's apportioned share of the qualifying 

expenditures for increasing research activities.  (3)a.(2) Six and one-half percent of the basic research 

payments determined under Section 41(e)(1)(A) of the Internal Revenue Code during the tax year 

based upon the state's apportioned share of the qualifying expenditures for increasing research 

activities.  The state's apportioned share of the qualifying expenditures for increasing research 

activities is a percent equal to the ratio of qualified research expenditures in this state to total qualified 

research expenditures.  (3)b. In lieu of the credit computed under paragraph "a" of this subrule, a 

taxpayer may elect to compute the credit amount for qualified research expenses incurred in this state 

in a manner consistent with the alternative incremental credit described in Section 41(c)(4) of the 
Internal Revenue Code. The taxpayer may make this election regardless of the method used by the 

taxpayer on the taxpayer's federal income tax return. The election made under this paragraph is for the 

tax year and the taxpayer may use another method or this same method for any subsequent tax year.  

For purposes of this alternative research credit computation, the credit percentages applicable to 

qualified research expenses described in clauses (i), (ii), and (iii) of Section 41(c)(4)(A) of the Internal 

Revenue Code are 1.65 percent, 2.20 percent, and 2.75 percent, respectively. (3)c. For purposes of this 

subrule, the terms "base amount," "basic research payment," and "qualified research expense" mean 

the same as defined for the federal credit for increasing research activities under Section 41 of the 

Internal Revenue Code, except that, for purposes of the alternative incremental credit described in 

paragraph "b" of this subrule, such amounts are limited to research activities conducted within this 

state. For purposes of this rule, "Internal Revenue Code" means the Internal Revenue Code in effect on 

January 1, 2008.  (3)d. A shareholder in an S corporation may claim the pro-rata share of the Iowa 
credit for increasing research activities on the shareholder's individual return. The S corporation must 

provide each shareholder with a schedule showing the computation of the corporation's Iowa credit for 

increasing research activities and the shareholder's pro-rata share. The shareholder's pro-rata share of 



the Iowa credit for increasing research activities must be in the same ratio as the shareholder's pro-rata 

share in the earnings of the S corporation.  Any research credit in excess of the corporation's tax 

liability less the credits authorized in Iowa Code sections 422.33, 422.91 and 422.111 may be 

refunded to the taxpayer or credited to the estimated tax of the corporation for the following year. (4) 

Research activities credit for an eligible business. Effective for tax years beginning on or after January 

1, 2000, an eligible business may claim a tax credit for increasing research activities in this state 

during the period the eligible business is participating in the new jobs and income program with the 
Iowa department of economic development. An eligible business must meet all the conditions listed 

under Iowa Code section 15.329, which include requirements to make an investment of $10 million as 

indexed for inflation and the creation of a minimum of 50 full-time positions. The research credit 

authorized in this subrule is in addition to the research activities credit described in subrule 42.2(10) or 

the research credit described in subrule 52.7(3). (4)a. The additional research activities credit for an 

eligible business is computed under the criteria for computing the research activities credit under 

subrule 42.2(10) or under subrule 52.7(3), depending on which of those subrules the initial research 

credit was computed. The same qualified research expenses and basic research expenses apply in 

computation of the research credit for an eligible business as were applicable in computing the credit 

in subrule 42.2(10) or 52.7(3). In addition, if the alternative incremental credit method was used to 

compute the initial research credit under subrule 42.2(10) or 52.7(3), that method would be used to 

compute the research credit for an eligible business. Therefore, if a taxpayer that met the qualifications 
of an eligible business had a research activities credit of $200,000 as computed under subrule 52.7(3), 

the research activities credit for the eligible business would result in an additional credit for the 

taxpayer of $200,000.  (4)b. If the eligible business is a partnership, S corporation, limited liability 

company, estate or trust where the income from the eligible business is taxed to the individual owners 

of the business, these individual owners may claim the additional research activities credit allowed to 

the eligible business. The research credit is allocated to each of the individual owners of the eligible 

business on the basis of the pro-rata share of that individual's earnings from the eligible business. (5) 

Corporate tax research credit for increasing research activities within a quality jobs enterprise zone. 

Effective for tax years beginning on or after January 1, 2000, the taxes imposed for corporate income 

tax purposes will be reduced by a tax credit for increasing research activities within an area designated 

as a quality jobs enterprise zone. This credit for increasing research activities is in lieu of the research 
activities credit described in subrule 42.2(10) or the research activities credit described in subrule 

52.7(3).  (5)a. The credit equals the sum of the following: (5)a.(1) Thirteen percent of the excess of 

qualified research expenses during the tax year over the base amount for the tax year based upon the 

state's apportioned share of the qualifying expenditures for research activities. (5)a.(2) Thirteen 

percent of the basic research payments determined under Section 41(e)(1)(A) of the Internal Revenue 

Code during the tax year based upon the state's apportioned share of the qualifying expenditures for 

increasing research activities. The state's apportioned share of the qualifying expenditures for 

increasing research activities is a percent equal to the ratio of qualified research expenditures in the 

quality jobs enterprise zone to total qualified research expenditures.  (5)b. In lieu of the credit 

computed under paragraph "a" of this subrule, a taxpayer may elect to compute the credit amount for 

qualified research expenses incurred in the quality jobs enterprise zone in a manner consistent with the 
alternative incremental credit described in section 41(c)(4) of the Internal Revenue Code. The 

taxpayer may make this election regardless of the method used by the taxpayer on the taxpayer's 

federal income tax return. The election made under this paragraph is for the tax year and the taxpayer 

may use another method or this same method for any subsequent tax year. For purposes of this 

alternative research credit computation, the credit percentages applicable to qualified research 

expenses described in clauses (i), (ii), and (iii) of Section 41(c)(4)(A) of the Internal Revenue Code 

are 3.30 percent, 4.40 percent, and 5.50 percent, respectively.  (5)c. For purposes of this subrule, the 

terms "base amount," "basic research payment," and "qualified research expense" mean the same as 

defined for the federal credit for increasing research activities under Section 41 of the Internal 

Revenue Code, except that, for purposes of the alternative incremental credit described in subrule 

52.7(3) of this rule, such amounts are limited to research activities conducted within the quality jobs 

enterprise zone. For purposes of this rule, "Internal Revenue Code" means the Internal Revenue Code 
in effect on January 1, 2008.  (5)d. Any research credit in excess of the corporation's tax liability for 

the taxable year may be refunded to the taxpayer or credited to the corporation's tax liability for the 

following year. 



 

701 52.8(422) New Jobs Credit--A tax credit is available to a corporation which has entered into an 

agreement under Iowa Code chapter 280B and has increased employment by at least ten percent 

(10%).  (1) Definitions.  (1)(a) The term ñnew jobsò means those jobs directly resulting from a project 

covered by an agreement authorized by Iowa Code chapter 280B (Iowa Industrial New Jobs Training 

Act) but does not include jobs of recalled workers or replacement jobs or other jobs that formerly 

existed in the industry in the state. (1)(b) The term ñjobs directly related to new jobsò means those jobs 
which directly support the new jobs but does not include instate employees transferred to a position 

which would be considered to be a job directly related to new jobs unless the transferred employee's 

vacant position is filled by a new employee.  Example A. A taxpayer who has entered into a chapter 

280B agreement to train new employees for a new product line, transfers an instate employee to be 

supervisor of the new product line but does not fill the transferred employee's position. The new 

supervisor's position would not be considered a job directly related to new jobs even though it directly 

supports the new jobs because the transferred employee's old position was not refilled.  Example B. A 

taxpayer who has entered into a chapter 280B agreement to train new employees for a new product 

line, transfers an instate employee to be supervisor of the new product line and fills the transferred 

employee's position with a new employee. The new supervisor's position would be considered a job 

directly related to new jobs because it directly supports the new jobs and the transferred employee's 

old position was filled by a new employee.  The burden of proof that a job is directly related to new 
jobs is on the taxpayer. (1)(c) The term ñtaxable wagesò means those wages upon which an employer 

is required to contribute to the state unemployment fund as defined in Iowa Code sub section 

96.19(20) for the year in which the taxpayer elects to take the new jobs tax credit. For fiscal year 

taxpayers, ñtaxable wagesò shall not be greater than the maximum wage upon which an employer is 

required to contribute to the state unemployment fund for the calendar year in which the taxpayer's 

fiscal year begins.  (1)(d) The term ñagreement ò means an agreement entered into under Iowa Code 

chapter 280B after July 1, 1985, an amendment to that agreement, or an amendment to an agreement 

entered into before July 1, 1985, if the amendment sets forth the base employment level as of the date 

of the amendment. The term ñagreementò also includes a preliminary agreement entered into under 

Iowa Code chapter 280B provided the preliminary agreement contains all the elements of a contract 

and includes the necessary elements and commitment relating to training programs and new jobs. 
(1)(e) The term ñbase employment levelò means the number of full-time jobs an industry employs at a 

plant site which is covered by an agreement under chapter 280B on the date of the agreement. (1)(f) 

The term ñprojectò means a training arrangement which is the subject of an agreement entered into 

under Iowa Code chapter 280B. (1)(g) The term ñindustryò means a business engaged in interstate 

commerce for the purpose of manufacturing, processing or assembling products, conducting research 

and development, or providing services in interstate commerce, but excludes retail health or 

professional services. Industry does not include a business which closes or substantially reduces its 

operations in one area of the state and relocates substantially the same operation in another area of the 

state. Industry is a business engaged in the above listed activities rather than the generic definition 

encompassing all businesses in the state engaged in the same activities. For example, in the meat 

packing business, an industry is considered to be a single corporate entity or operating division, rather 
than the entire meat packing business in the state. (1)(h) The term ñnew employeesò means the same 

as new jobs and jobs directly related to new jobs. (1)(i) The term ñfull-time jobò means any of the 

following: (1)(i)(1) An employment position requiring an average work week of thirty-five (35) or 

more hours: (1)(i)(2) An employment position for which compensation is paid on a salaried full-time 

basis without regard to hours worked; or (1)(i)(3) An aggregation of any number of part-time or job-

sharing employment positions which equal one full-time employment position. For purposes of this 

subrule each part-time or jobs-sharing employment position shall be categorized with regard to the 

average number of hours worked each week as one-quarter, half, three-quarters, or full -time position, 

as set forth in the following table: 

 

Average Number of Weekly Hours                            Category: 

More than 0 but less than 15                                              ¼ 
15 or more but less than 25                                                 ½ 

25 or more but less than 35                                                 ¾ 

35 or more  (full time) 



 

(2) How to compute the credit. The credit is six percent of the taxable wages paid to employees in new 

jobs or jobs directly related to new jobs for the taxable year in which the taxpayer elects to take the 

credit.  Example 1. A taxpayer enters into an agreement to increase employment by 20 new employees 

which is greater than ten percent of the taxpayer's base employment level of 100 employees. In year 

one of the agreement the taxpayer hires 20 new employees but elects not to take the credit in that year. 

In year two of the agreement only 18 of the new employees hired in year one are still employed and 
the taxpayer elects to take the credit. The credit would be six percent of the taxable wages of the 18 

remaining new employees. In year three of the agreement the taxpayer hires two (2) additional new 

employees under the agreement to replace the two (2) employees which left in year two and elects to 

take the credit. The credit would be six percent of the taxable wages paid to the two (2) replacement 

employees. In year four of the agreement three (3) of the employees for which a credit has been taken 

left employment and three (3) additional employees were hired. No credit is available for these 

employees. A credit can only be taken one time for each new job or job directly related to a new job.  

Example 2. A taxpayer operating two (2) plants in Iowa enters into a chapter 280B agreement to train 

new employees for a new product line at one of the taxpayer's plants. The base employment level on 

the date of the agreement at plant A is 300 and at plant B is 100. Under the agreement 20 new 

employees will be trained for plant B which is greater than a ten percent increase of the base 

employment level for plant B. In the year in which the taxpayer elects to take the credit, the 
employment level at plant A is 290 and at plant B is 120. The credit would be six percent of the wages 

of 10 new employees at plant B as 10 new jobs were created by the industry in the state. A credit for 

the remaining 10 employees can be taken if the employment level at plant A increases back to 300 

during the period of time that the credit can be taken.  (3) When the credit can be taken. The taxpayer 

may elect to take the credit in any tax year which either begins or ends during the period beginning 

with the date of the agreement and ending with the date by which the project is to be completed under 

the agreement. However, the taxpayer may not take the credit until the base employment level has 

been exceeded by at least ten percent.  Example: A taxpayer enters into an agreement to increase 

employment from a base employment level of 200 employees to 225 employees. In year one of the 

agreement the taxpayer hires 20 new employees which is a ten percent increase over the base 

employment level but elects not to take the credit. In year two of the agreement two (2) of the new 
employees leave employment. The taxpayer elects to take the credit which would be six percent of the 

taxable wages of the 18 employees currently employed. In year three the taxpayer hires seven (7) new 

employees and elects to take the credit. The credit would be six percent of the taxable wages of the 

seven (7) new employees.  A shareholder in an S corporation may claim the pro rata share of the Iowa 

new jobs credit on the shareholder's individual tax return. The S corporation shall provide each 

shareholder with a schedule showing the computation of the corporation's Iowa new jobs credit and 

the shareholder's pro rata share. The shareholder's pro rata share of the Iowa new jobs credit shall be in 

the same ratio as the shareholder's pro rata share in the earnings of the S corporation. All shareholders 

of an S corporation shall elect to take the Iowa new jobs credit the same year.  Any new jobs credit in 

excess of the corporation's tax liability less the credits authorized in Iowa Code sections 422.33, 

422.91, and 422.110 may be carried forward for ten years or until it is used, whichever is the earliest. 

 

701 52.9(422) Seed Capital Income Tax Credit--A corporate taxpayer making an investment in an 

initial offer of securities by a qualified business or a qualified seed capital fund is allowed an income 

tax credit equal to 10 percent of the amount of the investment. In order to qualify for the credit, 

investment must be made on or after July 1, 1991, but prior to January 1, 1996.  (1) Definitions.  (1)a. 

For the purposes of this rule, the term ñagricultural processingò means the processing of agricultural 

products. Agricultural products are things which have a situs of their production upon the farm and 

which are brought into condition for uses of society by labor of those engaged in agricultural pursuits 

as contradistinguished from manufacturing or other industrial pursuits. In re Rodgers, 134 Neb. 832, 

279 N.W. 800, 803, 1988 O.A.G. 51. (1)b. For the purposes of this rule, the term ñassembling 

productsò means collection or gathering together parts and placing them in their proper relation to 

each other. Citizen's Nat. Bank v. Bucheit, 71 So. 82. (1)c. For the purposes of this rule, the term 
ñfishery processingò means the processing of fish. Fish are animals which inhabit the water, breathe 

by means of gills, swim by the aid of fins, and are oviparous. The term includes crabs, State v. Savage, 

96 Or. 53, 184 P. 567, 570; escallops, State v. Dudley, 182 N.C. 822, 109 S.E. 63, 65; and mussels and 



other shellfish, Gratz v. McKee, C.C.A. MO., 258 F. 335, 336.  (1)d. For the purposes of this rule, the 

term ñforest processingò means the processing of timber. Timber means trees, felled or standing, that 

are suitable to be used for building. Feneley v. Kimmell, 29, N.W.2d 289.  (1)e. For the purposes of 

this rule, the term ñmanufacturingò is the creation of a new and different article which has a distinctive 

name, character, and use, but construction of a building is not considered manufacturing nor is 

engineering; and manufacturing is nearly always associated with the use of manual or mechanical 

energy and the word is not ordinarily used to describe products of labor entirely or mainly intellectual 
or clerical in character. Hazen Engineering Co. v. City of Pittsburgh, 151 A.2d 855.  (1)f. For the 

purposes of this rule, the term ñpersonò includes individual, corporation, business trust, estate, trust, 

partnership, association, or any other legal entity.  (1)g. For the purposes of this rule, the term 

ñprocessingò means an operation or a series of operations whereby tangible personal property is 

subjected to some special treatment by artificial or natural means which changes its form, context, or 

condition, and results in marketable tangible personal property. These operations are commonly 

associated with fabricating, compounding, germinating, or manufacturing. Quarrying is not 

processing, but crushing and screening of limestone after quarrying is processing. Linwood Stone 

Products Co. v. State Department of Revenue, 175 N.W.2d 393 (Iowa 1970).  ñProcessingò begins 

when the ñform, context, or conditionò of tangible personal property is changed with the intent of 

eventually transforming the property into a salable finished product. The severance of raw material 

from real estate is not processing, even if this severance results in a change in the form, context, or 
condition of the real estate. Linwood Stone Products Co. v. State Department of Revenue, 175 N.W.2d 

393 (Iowa 1970). Furthermore, transportation of raw material after it is severed from real estate, but 

prior to the time the initial change in the form, context, or condition of the raw material occurs, is not 

processing. Southern Sioux County Rural Water System, Inc. v. Iowa Department of Revenue, 383 

N.W.2d 585 (Iowa 1986).  ñProcessingò ends when the property being processed is in the form in 

which it is ultimately intended to be sold at retail, Hy-Vee Food Stores v. Iowa Department of 

Revenue, 379 N.W.2d 37 (Iowa 1985). The storage or transport of property after that property is 

transformed into a finished product is not a part of processing.  (1)h. For the purposes of this rule, the 

term ñresearch and developmentò means not only fundamental research but also applied research such 

as testing and experimental construction and production. (1)i. For the purposes of this rule, the term 

ñunaffiliated and nonrelated person, partnership, or corporationò means that the taxpayer does not 
have one or more of the following relationships with the entity in which the investment is made:  

(1)i.(1) Members of a family which include only wife or husband; brother or sister (including half-

brother and half-sister); father, mother, grandparent, or any other ancestor; and children, 

grandchildren, or any other descendants.  (1)i.(2) An individual and a corporation more than 50 

percent in value of the outstanding stock of which is owned, directly or indirectly, by or for the 

individual.  (1)i.(3) Two corporations which are members of the same controlled group of corporations 

as defined in section 267(f) of the Internal Revenue Code.  (1)i.(4) A grantor and a fiduciary of any 

trust. (1)i.(5) A fiduciary of a trust and the fiduciary of another trust if the same person is the grantor 

of both trusts. (1)i.(6) A fiduciary of a trust and a beneficiary of the trust.  (1)i.(7) A fiduciary of a 

trust and a beneficiary of another trust if the same person is the grantor of both trusts.  (1)i.(8) A 

fiduciary of a trust and a corporation more than 50 percent in value of the outstanding stock of which 
is owned, directly or indirectly, by or for the trust or by or for a person who is a grantor of the trust. 

(1)i.(9) A corporation and a partnership if the same persons own more than 50 percent in value of the 

outstanding stock of the corporation and more than 50 percent of the capital interest or the profits 

interest in the partnership. (1)i.(10) An S corporation and another S corporation if the same persons 

own more than 50 percent in value of the outstanding stock of each corporation.  (1)i.(11) An S 

corporation and a C corporation if the same persons own more than 50 percent in value of the 

outstanding stock of each corporation. (1)j. For the purposes of this rule, the constructive ownership of 

stock will be determined as follows: (1)j.(1) Stock owned, directly or indirectly, by or for a 

corporation, partnership, estate, or trust will be considered as being owned proportionately by or for its 

shareholders, partners, or beneficiaries; (1)j.(2) An individual will be considered as owning the stock 

owned, directly or indirectly, by or for the individual's family; (1)j.(3) (1)j.(4) The family of an 

individual includes the individual's brothers and sisters (including half-brothers and half-sisters), 
spouse, ancestors, lineal descendants, and persons related to each other by blood, marriage or 

adoption; and (1)j.(5) Stock constructively owned by a person by reason of the application of (1) 

above will, for the purpose of applying (1), (2), or (3) above be treated as actually owned by the 



person, but stock constructively owned by an individual by reason of the application of (2) or (3) 

above will not be treated as owned by the individual for the purpose of again applying either of (2) or 

(3) above in order to make another the constructive owner of the stock. (1)k. For the purposes of this 

rule, to determine the constructive ownership of a capital interest or profits interest of a partnership the 

principles of ñjò above will apply, except: (1)k.(1) Subparagraph (3) of ñjò above will not apply; and 

(1)k.(2) Interests owned (directly or indirectly) by or for a C corporation will be considered as owned 

by or for any shareholder only if the shareholder owns (directly or indirectly) 5 percent or more in 
value of the stock of the corporation.  (2) Seed capital fund.  (2)a. In order to qualify, investors in the 

fund for the seed capital credit must meet all of the following conditions: (2)a.(1) The investments 

must be in shares or other equity interests, which are purchased for money consideration and carry 

voting rights, and (2)a.(2) The issue of shares or other equity interests must be registered under an 

expedited registration by a filing system as provided in 1990 Iowa Acts, Senate File 2411, section 3. 

(2)b. Its capital base must be used to make investments exclusively in the following types of 

businesses (2)b.(1) Interstate or intrastate commerce for the purpose of manufacturing, processing, or 

assembling products, (2)b.(2) Agricultural, fishery, or forestry processing, or (2)b.(3) Research and 

development of products and processes associated with any of the activities enumerated in (1) and (2). 

(2)c. Its capital base must be used to make qualified investments according to the following schedule: 

(2)c.(1) Invest at least 30 percent of its capital base, raised through investments for which tax credits 

were taken, within three years of the fiscal year in which tax credits were claimed. (2)c.(2) Invest at 
least 50 percent of its capital base, raised through investments for which tax credits were taken, within 

four years of the fiscal year in which the tax credits were claimed. (2)c.(3) Invest at least 70 percent of 

its capital base, raised through investments for which tax credits were claimed, within five years of the 

fiscal year in which tax credits were claimed.  (2)c.(4) More than 20 percent of the total funds raised 

for which tax credits were claimed must not be invested in any one qualified business.  (3) Qualified 

business. In order to be a qualified business for purposes of qualifying investments in the business for 

the seed capital credit, all of the following conditions must be met: (3)a. The business must be 

engaged in interstate or intrastate commerce for the purpose of manufacturing, processing, or 

assembling products; agricultural, fishery, or forest processing; research and development of products 

and processes associated with the above activities; (3)b. The shares offered by the business for 

purposes of the seed capital credit must be purchased by the taxpayer investor for money consideration 
and the shares must carry full voting rights; (3)c. The shares must be offered in an offering registered 

under an expedited registration by filing system as provided in 1990 Iowa Acts, Senate File 2411, 

section 3.  (4) Tax treatment of disposal of investment within two years. If during the tax year the 

investment or a portion of the investment in the seed capital fund or the qualified business is disposed 

of prior to having been owned by the taxpayer for two years, the tax is increased by the amount of the 

credit taken on the investment or portion of the investment. For example, a corporation made a 

$10,000 investment for 100 shares in a qualified seed capital fund in December 1991 and claimed a 

$1,000 seed capital income tax credit on the 1991 return of the corporation. In August 1992, the 

taxpayer sold 50 of the shares for $4,000. On the taxpayer's 1992 return, the taxpayer must increase 

the tax liability by $500 to account for the credit that is recaptured because of the taxpayer's failure to 

hold the seed capital shares for the two-year holding period.  If a taxpayer makes an investment in a 
seed capital fund or a qualified business in a tax year and disposes of the investment during the tax 

year, no tax credit will be allowed and recapture of the credit will not be necessary.  (5) Carryover of 

the seed capital credit. If the seed capital credit for which the taxpayer qualifies is greater than the 

state income tax liability of the taxpayer for the tax year in which the investment was made, the 

portion of this credit which exceeds the liability may be carried over to the subsequent tax year. If the 

remaining seed capital is not used in the subsequent tax year, the credit may be carried over to the 

income tax returns for the following four tax years or until the credit is exhausted. In a situation where 

a taxpayer's seed capital credit is greater than the taxpayer's liability for the year the credit arises and 

the next five years, the unused portion of the credit expires.  (6) Investments eligible for the seed 

capital credit. If a taxpayer makes an investment in securities offered by a seed capital fund or a 

qualified business, the taxpayer will be eligible for the seed capital income tax credit only if the 

investment is in an unaffiliated and unrelated person, partnership, or corporation.   (7) Statement of 

qualified investment to be included in the income tax return. A taxpayer who wants to claim a 

seed capital income tax credit for an investment in a qualified seed capital fund or qualified business 

must include a copy of a signed statement from a corporate officer or designated agent of the seed 



capital fund or qualified business with the corporation income tax return to attest to the corporate 

investment in the fund or qualified business. The signed statement must provide a statement to the 

effect that the person who signed the statement is subject to the penalty of perjury if the statement on 

the form is not accurate.  (8) Seed capital funds or qualified businesses may be subject to audit. 

Seed capital funds or qualified businesses which qualify investors for the seed capital income tax 

credit will be subject to audit by the department of revenue and finance to ascertain if all qualifications 

and conditions for the credit have been met.  (9) Filing annual reports with the department. The 
issuer of shares qualifying for the seed capital fund income tax credit must file a copy of its annual 

report with the department for the first year in which the shares are offered as well as annual reports 

for the following two years. These reports are to be sent to the address shown below: 

 

Iowa Department of Revenue and Finance 

Audit and Compliance Division 

Hoover State Office Building 

P.O. Box 10456 

Des Moines, Iowa 50306 

 

701 52.10(15) New jobs and income program tax credits--For tax years ending after May 1, 1994, 

for programs approved after May 1, 1994, but before July 1, 2005, an investment tax credit under Iowa 
Code section 15.333 and an additional research activities credit under Iowa Code section 15.335 are 

available to an eligible business. The new jobs and income program was repealed on July 1, 2005, and 

has been replaced with the high quality job creation program. See rule 701--52.28(15) for information 

on the investment tax credit and additional research activities credit under the high quality job creation 

program. Any investment tax credit and additional research activities credit earned by businesses 

approved under the new jobs and income program prior to July 1, 2005, remains valid, and can be 

claimed on tax returns filed after July 1, 2005.  (1) Definitions:  (1)a. ñEligible businessò means a 

business meeting the conditions of Iowa Code section 15.329.  (1)b. ñImprovements to real propertyò 

include the cost of utility lines, drilling wells, construction of sewage lagoons, parking lots and 

permanent structures. The term does not include temporary structures.  (1)c. ñMachinery and 

equipmentò means machinery used in manufacturing establishments and computers except point-of-
sales equipment as defined in Iowa Code section 427A.1. The term does not include computer 

software.  (1)d. ñNew investment directly related to new jobs created by the location or expansion of 

an eligible business under the programò means the cost of machinery and equipment purchased for use 

in the operation of the eligible business which has been depreciated in accordance with generally 

accepted accounting principles and the cost of improvements to real property.  For the cost of 

improvements to real property to be eligible for an investment tax credit, the improvements to real 

property must have received an exemption from property taxes under Iowa Code section 15.332. 

Replacement machinery and equipment and additional improvements to real property placed in service 

during the period of property tax exemption by an eligible business qualify for an investment tax 

credit.   (2) Investment tax credit. An investment tax credit of up to 10 percent of the new investment 

which is directly related to new jobs created by the location or expansion of an eligible business is 
available. The credit is available for machinery and equipment or improvements to real property 

placed in service after May 1, 1994. The credit is to be taken in the year the qualifying asset is placed 

in service. For business applications received on or after July 1, 1999, for purposes of the investment 

tax credit claimed under Iowa Code section 15.333, the cost of land and any buildings and structures 

located on the land will be considered to be a new investment which is directly related to new jobs for 

purposes of determining the amount of new investment upon which an investment tax credit may be 

taken.  For eligible businesses approved by the Iowa department of economic development on or after 

March 17, 2004, certain lease payments made by eligible businesses to a thirdïparty developer will be 

considered to be new investment for purposes of computing the investment tax credit. The eligible 

business shall enter into a lease agreement with the thirdïparty developer for a minimum of ten years. 

The investment tax credit is based on the annual base rent paid to a thirdïparty developer by the 

eligible business for a period not to exceed ten years. The total costs of the annual base rent payments 
for the tenïyear period cannot exceed the cost of the land and the thirdïparty developerôs cost to build 

or renovate the building used by the eligible business. The annual base rent is defined as the total lease 

payment less taxes, insurance and operating and maintenance expenses.  If an eligible business fails to 



maintain the requirements of the new jobs and income program, the taxpayer may be required to repay 

all or a portion of the tax incentives taken on Iowa returns. Irrespective of the fact that the statute of 

limitations to assess the taxpayer for repayment of the tax credits may have expired, the department 

may proceed to collect the tax incentives forfeited by failure to maintain the requirements of the new 

jobs and income program because this is a recovery of an incentive, rather than an adjustment to the 

taxpayerôs tax liability.  If the eligible business, within five years of purchase, sells, disposes of, razes, 

or otherwise renders unusable all or a part of the land, buildings, or other existing structures for which 
tax credit was claimed under this subrule, the income tax liability of the eligible business for the year 

in which all or part of the property is sold, disposed of, razed, or otherwise rendered unusable shall be 

increased by one of the following amounts:  (2)a. One hundred percent of the investment tax credit 

claimed if the property ceases to be eligible for the tax credit within one full year after being placed in 

service.  (2)b. Eighty percent of the investment tax credit claimed if the property ceases to be eligible 

for the tax credit within two full years after being placed in service.  (2)c. Sixty percent of the 

investment tax credit claimed if the property ceases to be eligible for the tax credit within three full 

years after being placed in service.  (2)d. Forty percent of the investment tax credit claimed if the 

property ceases to be eligible for the tax credit within four full years after being placed in service.  

(2)e. Twenty percent of the investment tax credit claimed if the property ceases to be eligible for the 

tax credit within five full years after being placed in service.  Any credit in excess of the tax liability 

for the tax year may be carried forward seven years or until used, whichever is the earlier.  If the 
business is a partnership, S corporation, limited liability company, or an estate or trust electing to have 

the income taxed directly to an individual, an individual may claim the credit. The amount claimed by 

an individual must be based on the individualôs proïrata share of the individualôs earnings of the 

partnership, S corporation, limited liability company, or estate or trust. (3) Research activities credit. 

An additional research credit of 6 İ percent of the state's apportioned share of ñqualifying 

expendituresò is available to an eligible business. The credit is available for qualifying expenditures 

incurred after May 1, 1994. The additional research activities credit is in addition to the credit set forth 

in Iowa Code section 422.33(5).  See rule 701ð52.7(422) for the computation of the research 

activities credit. See also subrule 52.7(3) for the computation of the research activities credit for tax 

years beginning on or after January 1, 2000, and subrule 52.7(4) for the research activities credit for an 

eligible business for tax years beginning on or after January 1, 2000.  Any credit in excess of the tax 
liability for the tax year may be carried forward seven years or until used, whichever is the earlier. 

This is in contrast to the research activities credit in Iowa Code section 422.33(5) where any credit in 

excess of the tax liability for the tax year may be carried forward until used or refunded. For tax years 

ending on or after July 1, 1996, the additional research activities credit may at the option of the 

taxpayer be refunded.  If the business is a partnership, S corporation, limited liability company, or an 

estate or trust electing to have the income taxed directly to an individual, an individual may claim the 

credit. The amount claimed by an individual must be based on the individual's pro-rata share of the 

individual's earnings of the partnership, S corporation, limited liability company, or estate or trust. (4) 

Investment tax credit-value-added agricultural products. For tax years beginning on or after July 

1, 2001, an eligible business whose project primarily involves the production of value-added 

agricultural products may elect to receive a refund for all or a portion of an unused investment credit. 
For tax years beginning on or after July 1, 2001, but before July 1, 2003, an eligible business includes 

a cooperative described in Section 521 of the Internal Revenue Code which is not required to file an 

Iowa corporation tax return, and whose project primarily involves the production of ethanol. For tax 

years beginning on or after July 1, 2003, an eligible business includes a cooperative described in 

Section 521 of the Internal Revenue Code which is not required to file an Iowa corporation income tax 

return.  Eligible businesses that elect to receive a refund shall apply to the Iowa department of 

economic development for tax credit certificates between May 1 and May 15 of each fiscal year. Only 

those businesses that have completed projects before the May 1 filing date may apply for a tax credit 

certificate. The Iowa department of economic development will not issue tax credit certificates for 

more than $4 million during a fiscal year. If applications are received for more than $4 million, the 

applicants shall receive certificates for a prorated amount.  The Iowa department of economic 

development will issue tax credit certificates within a reasonable period of time. Tax credit certificates 
are valid for the tax year following project completion. The tax credit certificate must be attached to 

the tax return for the tax year during which the tax credit is claimed. The tax credit certificate shall not 

be transferred, except for a cooperative described in Section 521 of the Internal Revenue Code which 



is required to file an Iowa corporation income tax return and whose project primarily involves the 

production of ethanol for tax years beginning on or after January 1, 2002, or for a cooperative 

described in Section 521 of the Internal Revenue Code which is required to file an Iowa corporation 

income tax return for tax years beginning on or after July 1, 2003.  For value-added agricultural 

projects, for cooperatives that are not required to file an Iowa income tax return because they are 

exempt from federal income tax, the cooperative must submit a list of its members and the share of 

each member's interest in the cooperative. The Iowa department of economic development will issue a 
tax credit certificate to each member on the list.  For tax years beginning on or after January 1, 2002, 

but before July 1, 2003, a cooperative described in Section 521 of the Internal Revenue Code which is 

required to file an Iowa corporation income tax return and whose project primarily involves the 

production of ethanol may elect to transfer all or a portion of its tax credit to its members. For tax 

years beginning on or after July 1, 2003, a cooperative described in Section 521 of the Internal 

Revenue Code which is required to file an Iowa corporation income tax return may elect to transfer all 

or a portion of its tax credit to its members. The amount of tax credit transferred and claimed by a 

member shall be based upon the pro-rata share of the member's earnings in the cooperative. The Iowa 

department of economic development will issue a tax credit certificate to each member of the 

cooperative to whom the credit was transferred provided that tax credit certificates which total no 

more than $4 million are issued during a fiscal year.  The following nonexclusive examples illustrate 

how this subrule applies: EXAMPLE 1. Corporation A completes a value-added agricultural project in 
October 2001 and has an investment tax credit of $1 million. Corporation A is required to file an Iowa 

income tax return but expects no tax liability for the year ending December 31, 2001. Thus, 

Corporation A applies for a tax credit certificate for the entire unused credit of $1 million in May 

2002. The entire $1 million is ap-proved by the Iowa department of economic development, so the tax 

credit certificate is attached to the tax return for the year ending December 31, 2002. Corporation A 

will request a refund of $1 million on this tax return.  EXAMPLE 2. Corporation B completes a value-

added agricultural project in October 2001 and has an investment tax credit of $1 million. Corporation 

B is required to file an Iowa income tax return but expects no tax liability for the year ending 

December 31, 2001. Thus, Corporation B applies for a tax credit of $1 million in May 2002. Due to 

the proration of available credits, Corporation B is awarded a tax credit certificate for $400,000. The 

tax credit certificate is attached to the tax return for the year ending December 31, 2002. Corporation 
B will request a refund of $400,000 on this tax return. The remaining $600,000 of unused credit can be 

carried forward for the following seven tax years or until the credit is depleted, whichever occurs first. 

If Corporation B expects no tax liability for the tax period ending December 31, 2002, Corporation B 

may apply for a tax credit certificate in May 2003 for this $600,000 amount.  EXAMPLE 3. 

Corporation C completes a value-added agricultural project in March 2002 and has an investment tax 

credit of $1 million. Corporation C is required to file an Iowa income tax return and expects a tax 

liability of $200,000 for the tax period ending December 31, 2002. Thus, Corporation C applies for a 

tax credit certificate for the unused credit of $800,000 in May 2002. A tax credit certificate is awarded 

for the entire $800,000. The tax credit certificate for $800,000 shall be attached to the tax return for 

the period ending December 31, 2003, since the certificate is not valid until the year follow-ing the 

projectôs completion. The tax return for the period ending December 31, 2002, reports a tax liability of 
$150,000. The investment credit is limited to $150,000 for the period ending December 31, 2002, and 

the remaining $50,000 can be carried forward for the following seven tax years.  EXAMPLE 4. 

Corporation D is a cooperative described in Section 521 of the Internal Revenue Code that completes 

a project involving ethanol in August 2002. Corporation D has an investment tax credit of $500,000. 

Corporation D is not required to file an Iowa income tax return because Corporation D is exempt from 

federal income tax. When filing for the tax credit certificate in May 2003 for the $500,000 unused 

credit, Corporation D must attach a list of its members and the share of each mem-berôs interest in the 

cooperative. The Iowa department of economic development will issue tax credit certificates to each 

member on the list based on each memberôs interest in the cooperative. The mem-bers can attach the 

tax credit certificate to their Iowa income tax returns for the year ending December 31, 2003, since the 

certificate is not valid until the year following project completion. EXAMPLE 5. Corporation E is a 

cooperative described in Section 521 of the Internal Revenue Code that completes a project involving 
ethanol in August 2002. Corporation E has an investment tax credit of $500,000. Corporation E is 

required to file an Iowa income tax return because Corporation E is not exempt from federal income 

tax. Corporation E expects a tax liability of $100,000 on its Iowa income tax return for the year ending 



December 31, 2002. Corporation E applies for a tax credit certificate for the unused credit of $400,000 

and elects to transfer the $400,000 unused credit to its members. When applying for the tax credit 

certificate in May 2003, Corporation E must provide a list of its members and the pro rata share of 

each member's earnings in the cooperative. The Iowa department of economic development will issue 

tax credit certificates to each member of the cooperative. The members can attach the tax credit 

certificate to their Iowa income tax returns for the year ending December 31, 2003, since the 

certificate is not valid until the year following project completion. EXAMPLE 6. Corporation F is a 
cooperative described in Section 521 of the Internal Revenue Code that completes a project involving 

ethanol in August 2002. Corporation F is a limited liability compa-ny that files a partnership return for 

federal income tax purposes. Corporation F is required to file an Iowa partnership return because 

Corporation F is not exempt from federal income tax. Corporation F has an investment tax credit of 

$500,000 which must be claimed by the individual partners of the part-nership based on their pro-rata 

share of individual earnings of the partnership. Corporation F expects a tax liability of $200,000 for 

the individual partners. Corporation F may apply for a tax credit certificate in May 2003 for the 

unused credit of $300,000. Corporation F must list the names of each partner and the ownership 

interest of each partner in order to allocate the investment credit for each partner. The tax credit 

certificate may be claimed on the partnerôs Iowa income tax return for the period ending December 31, 

2003.   (5) Corporate tax creditðcertain sales taxes paid by developer. For eligible businesses 

approved by the Iowa department of economic development on or after March 17, 2004, the eligible 
business may claim a corporate tax credit for certain sales taxes paid by a thirdïparty developer.  (5)a. 

Sales taxes eligible for the credit. The sales taxes paid by the thirdïparty developer which are 

eligible for this credit include the following: (5)a.(1) Iowa sales and use tax for gas, electricity, water, 

or sewer utility services, goods, wares, or merchandise, or on services rendered to, furnished to or 

performed for a contractor or subcontractor and used in the fulfillment of a written contract relating to 

the construction or equipping of a facility within the economic development area.  (5)a.(2) Iowa sales 

and use tax paid for racks, shelving, and conveyor equipment to be used in a warehouse or distribution 

center within the economic development area.  Any Iowa sales and use tax paid relating to intangible 

property, furniture and other furnishings is not eligible for the corporate tax credit.  (5)b. How to 

claim the credit. The thirdïparty developer must provide to the Iowa department of economic 

development the amount of Iowa sales and use tax paid as described in paragraph "a." The amount of 
Iowa sales and use tax attributable to racks, shelving, and conveyor equipment must be identified 

separately.  The Iowa department of economic development will issue a tax credit certificate to the 

eligible business equal to the Iowa sales and use tax paid by the thirdïparty developer for gas, 

electricity, water, or sewer utility services, goods, wares, or merchandise, or on services rendered 

to, furnished to or performed for a contractor or subcontractor and used in the fulfillment of a written 

contract relating to the construction or equipping of a facility. In addition, the Iowa department of 

economic development will also issue a separate tax credit certificate to the eligible business equal to 

the Iowa sales and use tax paid by the thirdïparty developer for racks, shelving, and conveyor 

equipment to be used in a warehouse or distribution center.  The tax credit certificate shall contain the 

name, address, and tax identification number of the eligible business, along with the amount of the tax 

credit and the year in which the tax credit can be claimed. The tax credit certificate must be attached to 
the taxpayerôs income tax return for the tax year for which the tax credit is claimed. Any tax credit in 

excess of the taxpayerôs tax liability is refundable. In lieu of claiming the refund, the taxpayer may 

elect to have the overpayment credited to the tax liability for the following seven years or until it is 

used, whichever is the earlier.  For the tax credit certificate relating to Iowa sales and use tax paid by 

the thirdïparty developer for racks, shelving, and conveyor equipment, the aggregate amount of tax 

credit certificates and tax refunds for Iowa sales and use tax paid for racks, shelving, and conveyor 

equipment to eligible businesses under the new jobs and income program, enterprise zone program 

and new capital investment program cannot exceed $500,000 in a fiscal year. The requests for tax 

credit certificates or refunds will be processed in the order they are received on a firstïcome, firstï

served basis until the amount of credits authorized for issuance has been exhausted. If applications for 

tax credit certificates or refunds exceed the $500,000 limitation for any fiscal year, the applications 

shall be considered in succeeding fiscal years.  This rule is intended to implement 2004 Iowa Acts, 
Senate File 2290, section 3; Iowa Code section 15.335 as amended by 2004 Iowa Acts, Senate File 

2290, ; and Iowa Code section 15.335. 

 



701 52.14(422) Enterprise Zone Tax Credits--For tax years ending after July 1, 1997, for programs 

approved after July 1, 1997, a business which qualifies under the enterprise zone program is eligible to 

receive tax credits. An eligible business under the enterprise zone program must be approved by the 

Iowa department of economic development and meet the requirements of Iowa Code section 15E.193. 

The administrative rules for the enterprise zone program for the Iowa department of economic 

development may be found at 261-- Chapter 59.  (1) Supplemental new jobs credit from 

withholding. An eligible business approved under the enterprise zone program is allowed the 
supplemental new jobs credit from withholding as provided in subrule 46.9(1).  (2) Investment tax 

credit. An eligible business approved under the enterprise zone program is allowed an investment tax 

credit of up to 10 percent of the new investment which is directly related to new jobs created by the 

location or expansion of the eligible business. The provisions under the new jobs and income program 

for the investment tax credit described in rule 701-- 52.10(15) are applicable to the enterprise zone 

program with the following exceptions:  (422)(2)a. The corporate tax credit for certain sales taxes paid 

by a developer described in subrule 52.10(5) does not apply for the enterprise zone program.  

(422)(2)b. For projects approved on or after July 1, 2005, under the enterprise zone program, the 

investment tax credit will be amortized over a five-year period, as described in subrule 52.28(2). 

(422)(2)c. For tax years ending on or after July 1, 2005, an eligible business approved under the 

enterprise zone program whose project primarily involves biotechnology-related processes may elect 

to receive a refund for all or a portion of an unused investment credit as described in subrule 52.10(4).   
(3) Research activities credit. An eligible business approved under the enterprise zone program is 

eligible for an additional research activities credit as described in subrule 52.7(5). For tax years ending 

on or after July 1, 2005, for eligible businesses approved under the enterprise zone program, research 

activities allowable for the Iowa research activities credit include expenses related to the development 

and deployment of innovative renewable energy generation components manufactured or assembled in 

Iowa; such expenses related to the development and deployment of innovative renewable energy 

generation components are not eligible for the federal credit for increasing research activities. For 

purposes of this subrule, innovative renewable energy generation components do not include 

components with more than 200 megawatts in installed effective nameplate capacity. The research 

activities credit related to renewable energy generation components under the enterprise zone program 

and the high quality job creation program described in subrule 52.28(1) shall not exceed $1 

million in the aggregate.  These expenses related to the development and deployment of innovative 

renewable energy generation components are applicable only to the additional research activities 

credit set forth in subrule 52.7(5) for businesses in enterprise zones and the additional research 

activities credit set forth in subrule 52.28(1) for businesses approved under the high quality job 

creation program, and are not applicable to the research activities credit set forth in subrule 52.7(3).   

(4) Repayment of incentives. Effective July 1, 2003, eligible businesses in an enterprise zone may be 

required to repay all or a portion of the tax incentives received on Iowa returns if the eligible business 

experiences a layoff of employees in Iowa or closes any of its facilities in Iowa.  This rule is intended 

to implement Iowa Code section 15E.193 and Iowa Code section 15E.196 as amended by 2005 Iowa 

Acts, chapter 150. 

 
701 52.15(15E) Eligible Housing Business Tax Credit--A corporation which qualifies as an eligible 

housing business may receive a tax credit of up to 10 percent of the new investment which is directly 

related to the building or rehabilitating of homes in an enterprise zone. The tax credit may be taken on 

the tax return for the tax year in which the home is ready for occupancy.  An eligible housing business 

is one which meets the criteria in 1998 Iowa Acts, chapter 1179.   (1) New investment which is 

directly related to the building or rehabilitating of homes includes but is not limited to the following 

costs: land, surveying, architectural services, building permits, inspections, interest on a construction 

loan, building materials, roofing, plumbing materials, electrical materials, amounts paid to 

subcontractors for labor and materials provided, concrete, labor, landscaping, appliances normally 

provided with a new home, heating and cooling equipment, millwork, drywall and drywall materials, 

nails, bolts, screws, and floor coverings.  New investment does not include the machinery, equipment, 

hand or power tools necessary to build or rehabilitate homes.  A taxpayer may claim on the taxpayer's 
corporation income tax return the pro-rata share of the Iowa eligible housing business tax credit from a 

partnership, limited liability company, estate, or trust. The portion of the credit claimed by the 

taxpayer shall be in the same ratio as the taxpayer's pro-rata share of the earnings of the partnership, 



limited liability company, or estate or trust.  Any Iowa eligible housing business tax credit in excess of 

the corporation's tax liability may be carried forward for seven years or until it is used, whichever is 

the earlier.  If the eligible housing business fails to maintain the requirements of 1998 Iowa Acts, 

chapter 1179, to be an eligible housing business, the taxpayer may be required to repay all or a part of 

the tax incentives the business received. Irrespective of the fact that the statute of limitations to assess 

the taxpayer for repayment of the income tax credit may have expired, the department may proceed to 

collect the tax incentives forfeited by failure to maintain the requirements of 1998 Iowa Acts, chapter 
1179. This is because it is a recovery of an incentive, rather than an adjustment to the taxpayer's tax 

liability.    Prior to January 1, 2001, the tax credit cannot exceed 10 percent of $120,000 for each home 

or individual unit in a multiple dwelling unit building. Effective January 1, 2001, the tax credit cannot 

exceed 10 percent of $140,000 for each home or individual unit in a multiple dwelling unit building.  

Effective for tax periods beginning on or after January 1, 2003, the taxpayer must receive a tax credit 

certificate from the Iowa department of economic development to claim the eligible housing business 

tax credit. The tax credit certificate shall include the taxpayerôs name, the taxpayerôs address, the 

taxpayerôs tax identification number, the date the project was completed, the amount of the eligible 

housing business tax credit and the tax year for which the credit may be claimed. In addition, the tax 

credit certificate shall include a place for the name and tax identification number of a transferee and 

the amount of the tax credit being transferred, as provided in subrule 52.15(2). The tax credit 

certificate must be attached to the income tax return for the tax period in which the home is ready for 
occupancy.  (2) Transfer of the eligible housing business tax credit. For tax periods beginning on or 

after January 1, 2003, the eligible housing business tax credit certificates may be transferred to any 

person or entity if lowïincome housing tax credits authorized under Section 42 of the Internal 

Revenue Code are used to assist in the financing of the housing development.  Within 90 days of 

transfer of the tax credit certificate for transfers prior to July 1, 2006, the transferee must submit the 

transferred tax credit certificate to the Iowa department of economic development, along with a 

statement which contains the transfereeôs name, address and tax identification number and the amount 

of the tax credit being transferred. For transfers on or after July 1, 2006, the transferee must submit the 

transferred tax credit certificate to the department of revenue. Within 30 days of receiving the 

transferred tax credit certificate and the statement from the transferee for transfers prior to July 1, 

2006, the Iowa department of economic development will issue a replacement tax credit certificate to 
the transferee. For transfers on or after July 1, 2006, the department of revenue will issue the 

replacement tax credit certificate to the transferee. If the transferee is a partnership, limited liability 

company or S corporation, the transferee shall provide a list of the partners, members or shareholders 

and information on how the housing business tax credit should be divided among the partners, 

members or shareholders. The transferee shall also provide the tax identification numbers and 

addresses of the partners, members or shareholders. The replacement tax credit certificate must 

contain the same information that was on the original certificate and must have the same expiration 

date as the original tax credit certificate.  The transferee may use the amount of the tax credit for any 

tax period for which the original transferor could have claimed the tax credit. Any consideration 

received for the transfer of the tax credit shall not be included in Iowa taxable income for individual 

income, corporation income or franchise tax purposes. Any consideration paid for the transfer of the 
tax credit shall not be deducted from Iowa taxable income for individual income, corporation income 

or franchise tax purposes.  This rule is intended to implement Iowa Code Supplement section 

15E.193B as amended by 2006 Iowa Acts, House File 2794. 

 

701 52.21(15E) Venture Capital Credits--(1) Investment tax credit for an equity investment in a 

community-based seed capital fund or qualifying business. See rule 123-2.1(15E) for the 

discussion of the investment tax credit for an equity investment in a community-based seed capital 

fund or an equity investment made on or after January 1, 2004, in a qualifying business, along with the 

issuance of tax credit certificates by the Iowa capital investment board.  The department of revenue 

and finance will be notified by the Iowa capital investment board when the tax credit certificates are 

issued. The tax credit certificate must be attached to the taxpayer's return for the tax year in which the 

credit may be redeemed as stated on the tax credit certificate.  Any credit in excess of the tax liability 
for the tax year may be credited to the tax liability for the following five years or until used, whichever 

is the earlier.  For equity investments made in a community-based seed capital fund and equity 

investments made on or after January 1, 2004, in a qualifying business, an individual may claim the 



credit if the investment was made by a partnership, S corporation, limited liability company, or an 

estate or trust electing to have the income directly taxed to the individual. The amount claimed by an 

individual must be based on the individual's pro rata share of the individual's earnings of the 

partnership, S corporation, limited liability company, or estate or trust.   (2) Investment tax credit for 

an equity investment in a venture capital fund. See rule 123ð3.1(15E) for the discussion of the 

investment tax credit for an equity investment in a venture capital fund, along with the issuance of tax 

credit certificates by the Iowa capital investment board.  The department of revenue and finance will 
be notified by the Iowa capital investment board when the tax credit certificates are issued. The tax 

credit certificate must be attached to the taxpayerôs return for the tax year in which the credit may be 

redeemed as stated on the tax credit certificate.  Any credit in excess of the tax liability for the tax year 

may be credited to the tax liability for the following five years or until used, whichever is the earlier.  

For equity investments made in a venture capital fund, an individual may claim the credit if the 

investment was made by a partnership, S corporation, limited liability company, or an estate or trust 

electing to have the income directly taxed to the individual. The amount claimed by an individual must 

be based on the individualôs proïrata share of the individualôs earnings of the partnership, S 

corporation, limited liability company, or estate or trust.  (3) Contingent tax credit for investments 

in Iowa fund of funds. See rule 123ð4.1(15E) for the discussion of the contingent tax credit 

available for investments made in the Iowa fund of funds organized by the Iowa capital investment 

corporation. Tax credit certificates related to the contingent tax credits will be issued by the Iowa 
capital investment board.  The department of revenue will be notified by the Iowa capital investment 

board when these tax credit certificates are issued and, if applicable, when they are redeemed. If the 

tax credit certificate is redeemed, the certificate must be attached to the taxpayerôs return for the tax 

year in which the credit may be redeemed as stated on the tax credit certificate.  If the tax credit 

certificate is redeemed, any credit in excess of the tax liability for the tax year may be credited to the 

tax liability for the following seven years or until used, whichever is the earlier.  If the tax credit 

certificate is redeemed, an individual may claim the credit if the investment was made by a 

partnership, S corporation, limited liability company, or an estate or trust electing to have the income 

directly taxed to the individual. The amount claimed by an individual must be based on the 

individualôs proïrata share of the individualôs earnings of the partnership, S corporation, limited 

liability company, or estate or trust. This rule is intended to implement Iowa Code section 15E.43 as 
amended by 2004 Iowa Acts, Senate File 443, and sections 15E.51, 15E.66, 422.11F and 422.33(13). 

 

701 52.25(15H,422) Wage-benefits tax credit--Effective for tax years ending on or after June 9, 

2006, a wage-benefits tax credit equal to a percentage of the annual wages and benefits paid for a 

qualified new job created by the location or expansion of the business in Iowa is available for qualified 

businesses. (1) Definitions. The following definitions are applicable to this rule: "Average county 

wage" means the annualized average hourly wage calculated by the Iowa department of economic 

development using the most current four quarters of wage and employment information as provided in 

the Quarterly Covered Wage and Employment Data report provided by the department of workforce 

development. Agricultural/mining and governmental employment categories are deleted in compiling 

the wage information. "Benefits" means all of the following: (1)1. Medical and dental insurance plans. 
(1)2. Pension and profit-sharing plans. (1)3. Child care services. (1)4. Life insurance coverage. (1)5. 

Vision insurance plan.  (1)6. Disability coverage.--"Department" means the Iowa department of 

revenue. "Full-time" means the equivalent of employment of one person: (1)1. For 8 hours per day for 

a 5-day, 40-hour workweek for 52 weeks per year, including paid holidays, vacations, and other paid 

leave, or (1)2. The number of hours or days per week, including paid holidays, vacations and other 

paid leave, currently established by schedule, custom or otherwise, as constituting a week of full-time 

work for the kind of service an individual performs for an employing unit. "Grow Iowa values fund" 

means the grow Iowa values fund created in 2005 Iowa Acts, House File 868, section 1. "Nonqualified 

new job" means any one of the following: (1)1. A job previously filled by the same employee in Iowa.  

(1)2. A job that was relocated from another location in Iowa. (1)3. A job that is created as a result of a 

consolidation, merger, or restructuring of a business entity if the job does not represent a new job in 

Iowa. "Qualified new job" or "job creation" means a job that meets all of the following criteria: (1)1. 
Is a new full-time job that has not existed in the business within the previous 12 months in Iowa.  (1)2. 

Is filled by a new employee for at least 12 months. (1)3. Is filled by a resident of the state of Iowa.  

(1)4. Is not created as a result of a change in ownership. (1)5. Was created on or after June 9, 2005. 



"Retail business" means a business which sells its product directly to a consumer. "Retained qualified 

new job" or "job retention" means the continued employment, after the first 12 months of 

employment, of the same employee in a qualified new job for another 12 months. "Service business" 

means a business which is not engaged in the sale of tangible personal property, and which provides 

services to a local consumer market and does not have a significant proportion of its sales coming 

from outside the state. (2) Calculation of credit. A business which is not a retail or service business 

may claim the wage-benefits tax credit which is determined as follows: (2)a. If the annual wages and 
benefits for the qualified new job equal less than 130 percent of the average county wage, the credit is 

0 percent of the annual wage and benefits paid.  (2)b. If the annual wages and benefits for the qualified 

new job equal at least 130 percent but less than 160 percent of the average county wage, the credit is 5 

percent of the annual wage and benefits paid for each qualified new job. (2)c. If the annual wages and 

benefits for the qualified new job equal at least 160 percent of the average county wage, the credit is 

10 percent of the annual wage and benefits paid for each qualified new job.  If the business is a 

partnership, S corporation, limited liability company, or estate or trust electing to have the income 

taxed directly to the individual, an individual may claim the tax credit. The amount claimed by the 

individual shall be based upon the pro rata share of the individual's earnings of the partnership, S 

corporation, limited liability company, or estate or trust.  Any credit in excess of the taxpayer's tax 

liability is refundable. In lieu of claiming the refund, the taxpayer may elect to have the overpayment 

credited to the tax liability for the following tax year.   (3) Application for the tax credit, tax credit 
certificate and amount of tax credit available. (3)a. In order to claim the wage-benefits tax credit, the 

business must submit an application to the department along with information on the qualified new job 

or retained qualified new job. The application cannot be submitted until the end of the twelfth month 

after the qualified job was filled. For example, if the new job was created on June 9, 2005, the 

application cannot be submitted until June 9, 2006. The following information must be submitted in 

the application: (3)a.(1) Name, address and federal identification number of the business. (3)a.(2) A 

description of the activities of the business. If applicable, the proportion of the sales of the business 

which come from outside Iowa should be included. (3)a.(3) The amount of wages and benefits paid to 

each employee for each new job for the previous 12 months. (3)a.(4) A computation of the amount of 

credit being requested. (3)a.(5) The address and state of residence of each new employee. (3)a.(6) The 

date that the qualified new job was filled. (7) An indication of whether the job is a qualified new job or 
a retained qualified new job for which an application was filed for a previous year.   (3)a.(8) The type 

of tax for which the credit will be applied. (3)a.(9) If the business is a partnership, S corporation, 

limited liability company, or estate or trust, a schedule of the partners, shareholders, members or 

beneficiaries. This schedule shall include the names, addresses and federal identification number of 

the partners, shareholders, members or beneficiaries, along with their percentage of the pro rata share 

of earnings of the partnership, S corporation, limited liability company, or estate or trust. (3)b. Upon 

receipt of the application, the department has 45 days either to approve or disapprove the application. 

If the department does not act on the application within 45 days, the application is deemed to be 

approved. If the department disapproves the application, the business may appeal the decision to the 

Iowa economic development board within 30 days of the notice of disapproval.   (3)c. If the 

application is approved, or if the Iowa economic development board approves the application that was 
previously denied by the department, a tax credit certificate will be issued by the department to the 

business, subject to the availability of the amount of credits that may be issued. The tax credit 

certificate will contain the name, address and tax identification number of the business (or individual, 

estate or trust, if applicable), the date of the qualified new job(s), the wage and benefits paid for each 

job(s) for the 12-month period, the amount of the credit, the tax period for which the credit may be 

applied, and the type of tax for which the credit will be applied.  (3)d. The tax credit certificates that 

are issued in a fiscal year cannot exceed $10 million for the fiscal year ending June 30, 2007, and shall 

not exceed $4 million for the fiscal years ending June 30, 2008, through June 30, 2011. The tax credit 

certificates are issued on a first-come, first-served basis. Therefore, if tax credit certificates have 

already been issued for the $10 million limit for the fiscal year ending June 30, 2007, any applications 

for tax credit certificates received after the $10 million limit has been reached will be denied. 

Similarly, if tax credit certificates have already been issued for the $4 million limit for the fiscal years 
ending June 30, 2008, through June 30, 2011, any applications for tax credit certificates received after 

the $4 million limit has been reached will be denied. If a business failed to receive all or a part of the 

tax credit due to the $10 million or $4 million limitation, the business may reapply for the tax credit 



for the retained new job for a subsequent tax period. (3)e. A business which qualifies for the tax credit 

for the fiscal year ending June 30, 2007, is eligible to receive the tax credit certificate for each of the 

fiscal years ending June 30, 2008 through June 30, 2011, subject to the $4 million limit for tax credits 

for the fiscal years ending June 30, 2008, through June 30, 2011, if the business retains the qualified 

new job during each of the fiscal years ending June 30, 2008, through June 30, 2011. The business 

must reapply by June 30 of each fiscal year for the tax credit, and the percentage of the wages and 

benefits allowed for the credit set forth in subrule 52.25(2) for the first year is applicable for each 
subsequent period. Preference will be given in issuing tax credit certificates for those businesses that 

retain qualified new jobs, and preference will be given in the order in which applications were filed for 

the fiscal year ending June 30, 2007. Therefore, those businesses which received the first $4 million of 

tax credits for the year ending June 30, 2007, in which the qualified jobs were created will 

automatically receive a tax credit for the fiscal years ending June 30, 2008, through June 30, 2011, as 

long as the qualified jobs are retained and an application is completed.  (3)f. For the fiscal years 

ending June 30, 2008, through June 30, 2011, if credits become available because the jobs were not 

retained by businesses which received the first $4 million of credits for the year ending June 30, 2007, 

an application which was originally denied will be considered in the order in which the application 

was received for the fiscal year ending June 30, 2007. EXAMPLE: Wage-benefits tax credits of $4 

million were issued for the fiscal year ending June 30, 2007, relating to applications filed between July 

1, 2006, and March 31, 2007. For the next fiscal year ending June 30, 2008, the same businesses that 
received the $4 million in wage-benefits tax credits filed applications totaling $3 million for the 

retained jobs for which the application for the prior year was filed on or before March 31, 2007. The 

first $3 million of the available $4 million will be allowed to these same businesses. The remaining $1 

million that is still available for the year ending June 30, 2008, will be allowed for those retained jobs 

for which applications for the prior year were filed starting on April 1, 2007, until the remaining $1 

million in tax credits is issued.  (3)g. A business may apply in writing to the Iowa economic 

development board for a waiver of the average wage and benefit requirement. See 261ðsubrule 

68.3(2) for more detail on the procedures to apply for a waiver of the wage and benefit requirement. If 

a waiver is granted, the business must provide the department with the waiver and it must be attached 

to the application.   (3)h. A business may receive other federal, state, and local incentives and tax 

credits in addition to the wage-benefits tax credit. However, a business that receives a wage-benefits 
tax credit cannot receive tax incentives under the high quality job creation program set forth in Iowa 

Code chapter 15 as amended by 2005 Iowa Acts, House File 868, or moneys from the grow Iowa 

values fund.  (4) Examples. The following noninclusive examples illustrate how this rule applies: 

EXAMPLE 1: Business A operates a grocery store and hires five new employees, each of whom will 

earn wages and benefits in excess of 130 percent of the average county wage. Business A would not 

qualify for the wage-benefits tax credit because Business A is a retail business.  EXAMPLE 2: 

Business B operates an accounting firm and hires two new accountants, each of whom will earn wages 

and benefits in excess of 160 percent of the average county wage. The accounting firm provides 

services to clients wholly within Iowa. Business B would not qualify for the wage-benefits tax credit 

because it is a service business. The majority of its sales are generated from within the state of Iowa 

and thus Business B, because it is a service business, is not eligible for the credit.  EXAMPLE 3: 
Business C operates a software development business and hires two new programmers, each of whom 

will earn wages and benefits in excess of 160 percent of the average county wage. Over 50 percent of 

the customers of Business C are located outside Iowa. Business C would qualify for the wage-benefits 

tax credit because a majority of its sales are coming from outside the state, even though Business C is 

engaged in the performance of services.  EXAMPLE 4: Business D is a manufacturer that hires a new 

employee in Clayton County, Iowa, on July 8, 2005. The average county wage for Clayton County for 

the third quarter of 2005 is $11.86 per hour. If the average county wage per hour for Clayton County is 

$11.95 for the fourth quarter of 2005, $12.05 for the first quarter of 2006, and $12.14 for the second 

quarter of 2006, the annualized average county wage for this 12-month period is $12.00 per hour. This 

wage equates to an average annual wage of $24,960 ($12.00 X 40 hours X 52 weeks). In order to 

qualify for the 5 percent wage-benefits tax credit, the new employee must receive wages and benefits 

totaling $32,448 (130 percent of $24,960) for the 12-month period from July 8, 2005, through July 7, 
2006. In order to qualify for the 10 percent wage-benefits tax credit, the new employee must receive 

wages and benefits totaling $39,936 (160 percent of $24,960) for the 12-month period from July 8, 

2005, through July 7, 2006.  EXAMPLE 5: Business E is a manufacturer that hires three new 



employees in Grundy County, Iowa, on July 1, 2005. If the average county wage for the 12-month 

period from July 1, 2005, through June 30, 2006, is $13.75 per hour in Grundy County, this wage 

equates to an average county wage of $28,600. The wages and benefits for each of these three new 

employees is $40,000 for the period from July 1, 2005, through June 30, 2006, which is 140 percent of 

the average county wage. Business E is entitled to a wage-benefits tax credit of $2,000 for each 

employee ($40,000 ? 5 percent), for a total wage- benefits tax credit of $6,000. If Business E files on a 

calendar year basis, the $6,000 wage-benefits tax credit can be claimed on the tax return for the period 
ending December 31, 2006.  EXAMPLE 6: Business F is a manufacturer that hires ten new employees 

on July 1, 2005, and qualifies for the wage-benefits tax credit because the wages and benefits paid 

exceed 130 percent of the average county wage. Business F receives a wage-benefits tax credit in July 

2006 for these ten employees, which can be used on the tax return for the period ending December 31, 

2006. On August 31, 2006, two of the employees leave the business and are replaced by two new 

employees. Business F is entitled to a wage-benefits tax credit for only eight employees in July 2007 

because only eight employees continued employment for the subsequent 12 months, which meets the 

definition of a retained qualified new job. Business F cannot request a wage-benefits tax credit for the 

two employees hired on August 31, 2006. Business F cannot request the wage-benefits tax credit 

because these two full-time jobs existed in the business within the previous 12 months in Iowa, and 

these jobs do not meet the definition of a qualified new job or retained qualified new job.  EXAMPLE 

7: Business G is a manufacturer that hires ten new employees on July 1, 2005, and qualifies for the 
wage-benefits tax credit because the wages and benefits paid exceed 130 percent of the average county 

wage. Business G receives a wage-benefits tax credit in July 2006 for these ten employees equal to 5 

percent of the wages and benefits paid. On October 1, 2006. Business G hires an additional five 

employees, each of whom receives wages and benefits in excess of 130 percent of the average county 

wage. Business G can apply for the wage-benefits tax credit on October 1, 2007, for these five 

employees, since these employees have now been employed for 12 months. However, the credit may 

not be allowed if more than $4 million of retained job applications are received for the fiscal year 

ending June 30, 2008.  EXAMPLE 8: Assume the same facts as Example 6, except that the $10 

million limit of tax credits has already been met for the fiscal year ending June 30. 2007, and Business 

F hired five new employees on August 31, 2006. Business F can apply for the wage-benefits tax credit 

for the three employees on August 31, 2007, a number which is above the ten full-time jobs originally 
created, but Business F may not receive the tax credit if more than $4 million of retained job 

applications are received for the fiscal year ending June 30, 2008.  EXAMPLE 9: Assume the same 

facts as Example 7, except that the ten employees hired on July 1, 2005, by Business G received 

wages and benefits equal to 155 percent of the average county wage, and the five employees hired on 

October 1, 2006, by Business G received wages equal to 161 percent of the average county wage. 

Business G can apply for the tax credit on October 1, 2007, equal to 10 percent of the wages and 

benefits paid for the employees hired on October 1, 2006. On July 1, 2007, Business G can reapply for 

the tax credit equal to 5 percent of the wages and benefits paid only for the ten employees originally 

hired on July 1, 2005, even if the wages and benefits for these ten employees exceed 160 percent of 

the average county wage for the period from July 1, 2006, through June 30, 2007.  (5) Repeal of the 

wage-benefits tax credit.  The wage-benefits tax credit is repealed effective July 1, 2008. However, 
the wage-benefits tax credit is still available through the fiscal year ending June 30, 2011, as provided 

in subrule 52.25(3), paragraphs "d," "e," and "f." A business is not entitled to a wage-benefits tax 

credit for a qualified new job created on or after July 1, 2008.  This rule is intended to implement Iowa 

Code chapter 15I as amended by 2008 Iowa Acts, House File 2700, section 167, and Iowa Code 

section 422.33(18). 

 

701 52.26(422, 476B) Wind energy production tax credit--Effective for tax years beginning on or 

after July 1, 2006, an owner of a qualified wind energy production facility that has been approved by 

the Iowa utilities board may claim a wind energy production tax credit for qualified electricity sold by 

the owner or used for on-site consumption against a taxpayer's Iowa corporation income tax liability. 

The administrative rules for the certification of eligibility for the wind energy production tax credit for 

the Iowa utilities board may be found in rule 199ð15.18(476B).   (1) Application and review process 
for the wind energy production tax credit. An owner of a wind energy production facility must be 

approved by the Iowa utilities board in order to qualify for the wind energy production tax credit. The 

facility must be an electrical production facility that produces electricity from wind, is located in Iowa, 



and must be placed in service on or after July 1, 2005, but before July 1, 2012. For applications filed 

on or after March 1, 2008, a facility must consist of one or more wind turbines which have a combined 

nameplate generating capacity of at least two megawatts. In addition, the facility must also be 

approved by the board of supervisors of the county in which the facility is located. Once the owner 

receives the approval from the board of supervisors, approval is not required for subsequent tax 

periods. The wind energy production tax credit cannot be allowed for a facility for which the owner 

has claimed an exemption from property tax under Iowa Code section 427B.26 or 441.21(8) or 
claimed an exemption from sales tax under Iowa Code section 423.3(54). The facility will be subject 

to the assessment of property tax in accordance with rule 701ð80.13(427B).  The maximum amount 

of nameplate generating capacity for all qualified wind energy production facilities cannot exceed 450 

megawatts of nameplate generating capacity. An owner shall not own more than two qualified 

facilities. A facility that is not operational within 18 months after issuance of the approval from the 

Iowa utilities board will no longer be considered a qualified facility. However, a facility that is not 

operational within 18 months due to the unavailability of necessary equipment shall be granted an 

additional 12 months to become operational.  An owner of the qualified facility must apply to the Iowa 

utilities board for the wind energy production tax credit. The application for the tax credit must be 

filed no later than 30 days after the close of the tax year for which the credit is applied. The 

information to be included in the application is set forth in 199ðsubrule 15.20(1). (2) Computation 

of the credit. The wind energy production credit equals one cent multiplied by the number of 
kilowatt-hours of qualified electricity sold or used for on-site consumption by the owner during the tax 

year. For the first tax year in which the credit is applied, the kilowatt-hours of qualified electricity sold 

may exceed 12 months.  EXAMPLE: A qualified facility was placed in service on April 1, 2006, and 

the taxpayer files on a calendar-year basis. The first year for which the credit can be claimed is the 

period ending December 31, 2007, since that is the first tax year that began on or after July 1, 2006. 

The credit for the 2007 tax year can include electricity sold between April 1, 2006, and December 31, 

2007. The credit is not allowed for any kilowatt-hours of electricity sold to a related person. The 

definition of "related person" uses the same criteria set forth in Section 45(e)(4) of the Internal 

Revenue Code relating to the federal renewable electricity production credit. Persons shall be treated 

as related to each other if such persons are treated as a single employer under Treasury Regulation 

§1.52-1. In the case of a corporation that is a member of an affiliated group of corporations filing a 
federal consolidated return, such corporation shall be treated as selling electricity to an unrelated 

person if such electricity is sold to the person by another member of the affiliated group.  The utilities 

board will notify the department of the number of kilowatt-hours of electricity sold by the qualified 

facility or generated and used on site by the qualified facility during the tax year. The department will 

calculate the credit and issue a tax credit certificate to the owner. The tax credit certificate will include 

the taxpayer's name, address and federal identification number, the tax type for which the credit will 

be claimed, the amount of the credit and the tax year for which the credit may be claimed. In addition, 

the tax credit certificate will include a place for the name and tax identification number of a transferee 

and the amount of the tax credit certificate, as provided in subrule 52.26(3). If the department refuses 

to issue the tax credit certificate, the taxpayer shall be notified in writing and the taxpayer will have 60 

days from the date of denial to file a protest in accordance with rule 701ð7.41(17A). The department 
will not issue a tax credit certificate if the facility is not operational within 18 months after approval 

was given by the utilities board.  If the taxpayer is a partnership, limited liability company, S 

corporation, or estate or trust requesting a credit for individual or corporation income tax, the tax 

credit certificate will be issued to the partners, members, shareholders or beneficiaries based on the 

partner's, member's, shareholder's or beneficiary's pro-rata share of earnings of the partnership, limited 

liability company, S corporation, or estate or trust, except when the taxpayer is eligible to receive 

renewable electricity production tax credits authorized under Section 45 of the Internal Revenue Code. 

In cases where the taxpayer is eligible to receive renewable electricity production tax credits under 

Section 45 of the Internal Revenue Code, the partnership, limited liability company or S corporation 

may designate the amount of the tax credit to be allocated to each partner, member or shareholder. In 

addition, if a taxpayer is a partnership, limited liability company, S corporation, or estate or trust that 

is eligible to receive renewable electricity production tax credits under Section 45 of the Internal 
Revenue Code, the taxpayer may distribute the tax credit to an equity holder or beneficiary as a 

liquidating distribution or portion thereof, of an equity holder's interest in the partnership, limited 

liability company or S corporation, or the beneficiary's interest in the estate or trust.  The credit can be 



allowed for a ten-year period beginning on the date the qualified facility was originally placed in 

service. For example, if a facility was placed in service on April 1, 2006, the credit can be claimed for 

kilowatt-hours of electricity sold between April 1, 2006, and March 31, 2016.  To claim the tax credit, 

the taxpayer must attach the tax credit certificate to the tax return for the tax year set forth on the 

certificate. Any tax credit in excess of the tax liability may be carried forward for seven years or until 

it is used, whichever is the earlier.   (3) Transfer of the wind energy production tax credit certificate. 

The wind energy production tax credit certificate may be transferred to any person or entity.  Within 
30 days of transfer of the tax credit certificate, the transferee must submit the transferred tax credit 

certificate to the department, along with a statement which contains the transferee's name, address and 

tax identification number and the amount of the tax credit being transferred. Within 30 days of 

receiving the transferred tax credit certificate and the statement from the transferee, the department 

will issue a replacement tax credit certificate to the transferee. If the transferee is a partnership, limited 

liability company, S corporation, or estate or trust claiming the credit for individual or corporation 

income tax, the transferee shall provide a list of the partners, members, shareholders or beneficiaries 

and information on how the wind energy production tax credit should be divided among the partners, 

members, shareholders or beneficiaries. The transferee shall also provide the tax identification 

numbers and addresses of the partners, members, shareholders or beneficiaries. The replacement tax 

credit certificate must contain the same information as that on the original tax credit certificate and 

must have the same effective taxable year and the same expiration date as the original tax credit 
certificate. The replacement tax credit certificate may reflect a different tax type than the original tax 

credit certificate.  The transferee may use the amount of the tax credit for any tax year for which the 

original transferor could have claimed the tax credit. Any consideration received for the transfer of the 

tax credit certificate shall not be included in Iowa taxable income for individual income, corporation 

income or franchise tax purposes. Any consideration paid for the transfer of the tax credit certificate 

shall not be deducted from Iowa taxable income for individual income, corporation income or 

franchise tax purposes.  This rule is intended to implement Iowa Code section 422.33 and chapter 

476B as amended by 2008 Iowa Acts, Senate File 2405. 

 

701 52.31(422) Biodiesel blended fuel tax credit--Effective for tax years beginning on or after 

January 1, 2006, a retail dealer of biodiesel blended fuel may claim a biodiesel blended fuel tax credit. 
"Biodiesel blended fuel" means a blend of biodiesel with petroleum-based diesel fuel which meets the 

standards provided in Iowa Code section 214A.2. The biodiesel blended fuel must be formulated with 

a minimum percentage of 2 percent by volume of biodiesel, if the formulation meets the standards 

provided by section 214A.2, to qualify for the tax credit. In addition, of the total gallons of diesel fuel 

sold by the retail dealer, 50 percent or more must be biodiesel blended fuel to be eligible for the tax 

credit for tax years beginning prior to January 1, 2009. For tax years beginning on or after January 1, 

2009, the biodiesel blended fuel tax credit is calculated separately for each retail motor fuel site for 

which 50 percent or more of the total gallons of diesel fuel sold at the motor fuel site was biodiesel 

blended fuel.  The tax credit equals three cents multiplied by the qualifying number of biodiesel 

blended fuel gallons sold by the taxpayer during the tax year. For purposes of this rule, tank wagon 

sales are considered retail sales. The credit is calculated on Form IA8864.  Any credit in excess of the 
taxpayer's tax liability is refundable. In lieu of claiming the refund, the taxpayer may elect to have the 

overpayment credited to the tax liability for the following tax year.  Example: A taxpayer operated 

four retail motor fuel sites during 2006 and sold a combined total at all four sites of 100,000 gallons of 

diesel fuel, of which 55,000 gallons was biodiesel blended fuel containing a minimum percentage of 2 

percent by volume of biodiesel. Because 50 percent or more of the diesel fuel sold was biodiesel 

blended fuel, the taxpayer may claim the biodiesel blended fuel tax credit totaling $1,650, which is 

55,000 gallons multiplied by three cents. Example: A taxpayer operated two retail motor fuel sites 

during 2006, and each site sold 40,000 gallons of diesel fuel. One site sold 25,000 gallons of biodiesel 

blended fuel, and the other site sold 10,000 gallons of biodiesel blended fuel. The taxpayer would not 

be eligible for the biodiesel blended fuel tax credit because only 35,000 gallons of the total 80,000 

gallons, or 43.75 percent of the total diesel fuel gallons sold, was biodiesel blended fuel. The 50 

percent requirement is based on the aggregate number of diesel fuel gallons sold by the taxpayer, and 
the fact that one retail motor fuel site met the 50 percent requirement does not allow the taxpayer to 

claim the biodiesel blended fuel tax credit for the 2006 tax year. If the facts in this example had 

occurred during the 2009 tax year, the taxpayer could claim a biodiesel blended fuel tax credit totaling 



$750, which is 25,000 gallons multiplied by three cents, since one of the retail motor fuel sites met the 

50 percent biodiesel fuel requirement. (1) Fiscal year filers.For taxpayers whose tax year is not on a 

calendar-year basis and whose tax year ends before December 31, 2006, the taxpayer may compute the 

tax credit on the gallons of biodiesel blended fuel sold during the period from January 1, 2006, 

through the end of the tax year, provided that 50 percent of all diesel fuel sold during that period was 

biodiesel blended fuel. Because the tax credit is repealed on January 1, 2012, a taxpayer whose tax 

year ends prior to December 31, 2011, may continue to claim the tax credit in the following tax year 
for any biodiesel blended fuel sold through December 31, 2011, provided that 50 percent of diesel fuel 

sold at qualifying retail motor fuel sites during that period was biodiesel blended fuel.  Example: A 

taxpayer who operates one retail motor fuel site has a fiscal year ending April 30, 2006. The taxpayer 

sold 60,000 gallons of diesel fuel for the period from May 1, 2005, through April 30, 2006, of which 

28,000 gallons was biodiesel blended fuel. However, for the period from January 1, 2006, through 

April 30, 2006, the taxpayer sold 20,000 gallons of diesel fuel, of which 12,000 gallons was biodiesel 

blended fuel. The taxpayer is entitled to claim the biodiesel blended fuel tax credit of $360 (12,000 

gallons times 3 cents) on the taxpayer's Iowa income tax return for the period ending April 30, 2006, 

since more than 50 percent of all diesel fuel sold during the period from January 1, 2006, through 

April 30, 2006, was biodiesel blended fuel.  Example: A taxpayer who operates one retail motor fuel 

site has a fiscal year ending June 30, 2006. The taxpayer sold 80,000 gallons of diesel fuel for the 

period from July 1, 2005, through June 30, 2006, of which 42,000 gallons was biodiesel blended fuel. 
However, for the period from January 1, 2006, through June 30, 2006, the taxpayer sold 40,000 

gallons of diesel fuel, of which 19,000 gallons was biodiesel blended fuel. The taxpayer is not entitled 

to claim the biodiesel blended fuel tax credit on the taxpayer's Iowa income tax return for the period 

ending June 30, 2006, since less than 50 percent of all diesel fuel sold during the period from January 

1, 2006, through June 30, 2006, was biodiesel blended fuel, even though more than 50 percent of all 

diesel fuel sold during the period from July 1, 2005, through June 30, 2006, was biodiesel blended 

fuel.  Example: A taxpayer who operates one retail motor fuel site has a fiscal year ending February 

28, 2012. The taxpayer sold 100,000 gallons of diesel fuel for the period from March 1, 2011, through 

February 28, 2012, of which 60,000 gallons was biodiesel blended fuel. For the period from March 1, 

2011, through December 31, 2011, the taxpayer sold 85,000 gallons of diesel fuel, of which 50,000 

gallons was biodiesel fuel. The taxpayer is entitled to claim the biodiesel blended fuel tax credit of 
$1,500 (50,000 gallons times 3 cents) on the taxpayer's Iowa income tax return for the period ending 

February 12, 2012, since the credit is computed only on gallons sold through December 31, 2011.  (2) 

Allocation of credit to owners of a business entity. If a taxpayer claiming the biodiesel blended fuel 

tax credit is a partnership, limited liability company, S corporation, or an estate or trust electing to 

have the income taxed directly to the individual, an individual may claim the credit. The amount 

claimed by an individual must be based on the individual's pro-rata share of the individual's earnings 

of the partnership, limited liability company, S corporation, or estate or trust. This rule is intended to 

implement Iowa Code Supplement section 422.33 as amended by 2008 Iowa Acts, House File 2689, 

section 33. 

 

701 52.32(422) Soyïbased transformer fluid tax credit--Effective for tax periods ending after June 
30, 2006, and beginning before January 1, 2009, an electric utility may claim a soyïbased transformer 

fluid tax credit. An electric utility, which is a public utility, city utility, or electric cooperative which 

furnishes electricity, may claim credit equal to the costs incurred during the tax year for the purchase 

and replacement costs relating to the transition from using nonsoyïbased transformer fluid to using 

soyïbased transformer fluid.  (1) Eligibility requirements for the tax credit. All of the following 

conditions must be met for the electric utility to qualify for the soyïbased transformer fluid tax credit.  

(1)a. The costs must be incurred after June 30, 2006, and before January 1, 2009.   (1)b. The costs 

must be incurred in the first 18 months of the transition from using nonsoyïbased transformer fluid to 

using soyïbased transformer fluid. (1)c. The soyïbased transformer fluid must be dielectric fluid that 

contains at least 98 percent soyïbased products. (1)d. The costs of the purchase and replacement must 

not exceed $2 per gallon of soyïbased transformer fluid used in the transition.  (1)e. The number of 

gallons used in the transition must not exceed 20,000 gallons per electric utility, and the total number 
of gallons eligible for the credit must not exceed 60,000 gallons in the aggregate (1)f. The electric 

utility shall not deduct for Iowa income tax purposes the costs incurred in the transition to using soyï

based transformer fluid which are deductible for federal income tax purposes.   (2) Applying for the 



tax credit. An electric utility must apply to the department for the soyïbased transformer fluid tax 

credit. The application for the tax credit must be filed no later than 30 days after the close of the tax 

year for which the credit is claimed.  The application must include the following information:  (2)a. A 

copy of the signed purchase agreement or other agreement to purchase soyïbased transformer fluid.  

(2)b. The number of gallons of soyïbased transformer fluid purchased during the tax year, along with 

the cost per gallon of each purchase made during the tax year. (2)c. The name, address, and tax 

identification number of the electric utility.  (2)d. The type of tax for which the credit will be claimed, 
and the first year in which the credits will be claimed.  (2)e. If the application is filed by a partnership, 

limited liability company, S corporation, or estate or trust requesting a credit for individual or 

corporation income tax, a list of the partners, members, shareholders or beneficiaries of the entity. 

This list shall include the name, address, tax identification number and proïrata share of earnings from 

the entity for each of the partners, members, shareholders or beneficiaries.  (3) Claiming the tax 

credit. After the application is reviewed, the department will issue a tax credit certificate to the 

electric utility. The tax credit certificate will include the taxpayerôs name, address and federal 

identification number, the tax type for which the credit will be claimed, the amount of the credit and 

the tax year for which the credit may be claimed. Once the tax credit certificate is issued, the credit 

may be claimed only against the type of tax reflected on the certificate. If the department refuses to 

issue the tax credit certificate, the taxpayer shall be notified in writing; and the taxpayer will have 60 

days from the date of denial to file a protest in accordance with rule 701ð7.41(17A).  If the taxpayer 
is a partnership, limited liability company, S corporation, or estate or trust requesting a credit for 

individual or corporation income tax, the tax credit certificate will be issued to the partners, members, 

shareholders or beneficiaries based on the partnerôs, memberôs, shareholderôs or beneficiaryôs proïrata 

share of earnings of the partnership, limited liability company, S corporation, or estate or trust.  Any 

credit in excess of the taxpayerôs tax liability is refundable. In lieu of claiming the refund, the taxpayer 

may elect to have the overpayment credited to the tax liability for the following tax year.  This rule is 

intended to implement Iowa Code Supplement section 422.33 as amended by 2008 Iowa Acts, Senate 

File 572. 

 

701 52.34(15,422) Film qualified expenditure tax credit--Effective for tax years beginning on or 

after January 1, 2007, a film qualified expenditure tax credit is available for corporation income tax. 
The tax credit is equal to 25 percent of the taxpayer's qualified expenditures in a film, television, or 

video project registered with the film office of the Iowa department of economic development (IDED). 

The administrative rules for the film qualified expenditure tax credit for IDED may be found at 261ð

Chapter 36. (1) Qualified expenditures. A qualified expenditure is a payment to an Iowa resident or 

an Iowa-based business for the sale, rental or furnishing of tangible personal property or services 

directly related to the registered project. The qualified expenditures include, but are not limited to, the 

following: (1)(1) Aircraft. (1)(2) Vehicles. (1)(3) Equipment. (1)(4) Materials. (1)(5) Supplies. (1)(6) 

Accounting services. (1)(7) Animals and animal care services. (1)(8) Artistic and design services. 

(1)(9) Graphics. (1)(10) Construction.  (1)(11) Data and information services.  (1)(12) Delivery and 

pickup services. (1)(13) Labor and personnel, excluding the director, producers, or cast members other 

than extras and stand-ins. (1)(14) Lighting services. (1)(15) Makeup and hairdressing services. (1)(16) 
Film. (1)(17) Music. (1)(18) Photography. (1)(19) Sound. (1)(20) Video and related services. (1)(21) 

Printing. (1)(22) Research. (1)(23) Site fees and rental.  (1)(24) Travel related to Iowa distant 

locations.  (1)(25) Trash removal and cleanup.  (1)(26) Wardrobe.  A detailed list of all qualified 

expenditures for each of these categories is available on Form Z, Schedule of Qualified Expenses, 

which is available from the film office of IDED.  (2) Claiming the tax credit.Upon completion of the 

registered project in Iowa, the taxpayer must submit to the film office a completed Form Z, Schedule 

of Qualified Expenses, or an alternative to Form Z in a format approved by IDED prior to production, 

listing the qualified expenditures. Upon verification of the qualified expenditures, IDED will issue a 

tax credit certificate to the taxpayer. The certificate will list the taxpayer's name, address, and tax 

identification number; the date of project completion; the amount of the credit; the tax period for 

which the credit may be applied; and the type of tax for which the credit will be applied.  If the 

taxpayer is a partnership, limited liability company, S corporation, or estate or trust requesting a credit 
for individual or corporation income tax, the tax credit certificate will be issued to the partners, 

members, shareholders or beneficiaries based on each partner's, member's, shareholder's or 

beneficiary's pro-rata share of earnings of the partnership, limited liability company, S corporation, or 



estate or trust.  To claim the tax credit, the taxpayer must attach the tax credit certificate to the tax 

return for the tax period set forth on the certificate. Any tax credit in excess of the tax liability may be 

carried forward for five years or until the tax credit is used, whichever is the earlier. The tax credit 

cannot be carried back to a tax year prior to the year in which the taxpayer claimed the tax credit.  (3) 

Transfer of the film qualified expenditure tax credit. The film qualified expenditure tax credit may be 

transferred no more than two times to any person or entity.  Within 90 days of transfer of the tax credit 

certificate, the transferee must submit the transferred tax credit certificate to the department of 
revenue, along with a statement which contains the transferee's name, address and tax identification 

number and the amount of the tax credit being transferred. Within 30 days of receiving the transferred 

tax credit certificate and the statement from the transferee, the department of revenue will issue a 

replacement tax credit certificate to the transferee. If the transferee is a partnership, limited liability 

company, S corporation, or estate or trust claiming the credit for individual or corporation income tax, 

the transferee shall provide a list of the partners, members, shareholders or beneficiaries and 

information on how the film qualified expenditure tax credit should be divided among the partners, 

members, shareholders or beneficiaries. The transferee shall also provide the tax identification 

numbers and addresses of the partners, members, shareholders or beneficiaries. The replacement tax 

credit certificate must contain the same information as that on the original tax credit certificate and 

must have the same effective taxable year as the original tax credit certificate. The replacement tax 

credit certificate may reflect a different tax type than the original tax credit certificate.  The transferee 
may use the amount of the tax credit for any tax year for which the original transferor could have 

claimed the tax credit. Any consideration received for the transfer of the tax credit certificate shall not 

be included in Iowa taxable income for individual income, corporation income or franchise tax 

purposes. Any consideration paid for the transfer of the tax credit certificate shall not be deducted 

from Iowa taxable income for individual income, corporation income or franchise tax purposes.  This 

rule is intended to implement 2007 Iowa Acts, House File 892, section 3, and Iowa Code section 

422.33 as amended by 2007 Iowa Acts, House File 892, section 7. 

 

701 52.35(15,422),Film investment tax credit--Effective for tax years beginning on or after January 

1, 2007, a film investment tax credit is available for corporation income tax. The tax credit is equal to 

25 percent of the taxpayer's investment in a film, television, or video project registered with the film 
office of the Iowa department of economic development (IDED). The administrative rules for the film 

investment tax credit for IDED may be found at 261ðChapter 36.  (1) Claiming the tax credit. Upon 

completion of the project in Iowa and verification of the investment in the project, IDED will issue a 

tax credit certificate to the taxpayer. The certificate will list the taxpayer's name, address, and tax 

identification number; the date of project completion; the amount of the credit; the tax period for 

which the credit may be applied; and the type of tax for which the credit will be applied.  If the 

taxpayer is a partnership, limited liability company, S corporation, or estate or trust requesting a credit 

for individual or corporation income tax, the tax credit certificate will be issued to the partners, 

members, shareholders or beneficiaries based on each partner's, member's, shareholder's or 

beneficiary's pro-rata share of earnings of the partnership, limited liability company, S corporation, or 

estate or trust. To claim the tax credit, the taxpayer must attach the tax credit certificate to the tax 
return for the tax period set forth on the certificate. Any tax credit in excess of the tax liability may be 

carried forward for five years or until the tax credit is used, whichever is the earlier. The tax credit 

cannot be carried back to a tax year prior to the year in which the taxpayer claimed the tax credit. In 

addition, a taxpayer cannot claim the film investment tax credit for qualified expenditures for which 

the film expenditure tax credit set forth in rule 701ð 52.34(15,422) is claimed.  The total of all film 

investment tax credits for a particular project cannot exceed 25 percent of the qualified expenditures as 

set forth in subrule 52.34(1) for the particular project. If the amount of investment exceeds the 

qualified expenditures, the tax credit will be allocated proportionately. For example, if three investors 

each invested $100,000 in a project but the qualified expenditures in Iowa only totaled $270,000, each 

investor would receive a tax credit based on a $90,000 investment amount.  (2) Transfer of the film 

investment tax credit. The film investment tax credit may be transferred no more than two times to any 

person or entity.  Within 90 days of transfer of the tax credit certificate, the transferee must submit the 
transferred tax credit certificate to the department of revenue, along with a statement which contains 

the transferee's name, address and tax identification number and the amount of the tax credit being 

transferred. Within 30 days of receiving the transferred tax credit certificate and the statement from 



the transferee, the department of revenue will issue a replacement tax credit certificate to the 

transferee. If the transferee is a partnership, limited liability company, S corporation, or estate or trust 

claiming the credit for individual or corporation income tax, the transferee shall provide a list of the 

partners, members, shareholders or beneficiaries and information on how the film investment tax 

credit should be divided among the partners, members, shareholders or beneficiaries. The transferee 

shall also provide the tax identification numbers and addresses of the partners, members, shareholders 

or beneficiaries. The replacement tax credit certificate must contain the same information as that on 
the original tax credit certificate and must have the same effective taxable year as the original tax 

credit certificate. The replacement tax credit certificate may reflect a different tax type than the 

original tax credit certificate.  The transferee may use the amount of the tax credit for any tax year for 

which the original transferor could have claimed the tax credit. Any consideration received for the 

transfer of the tax credit certificate shall not be included in Iowa taxable income for individual income, 

corporation income or franchise tax purposes. Any consideration paid for the transfer of the tax credit 

certificate shall not be deducted from Iowa taxable income for individual income, corporation income 

or franchise tax purposes.  This rule is intended to implement 2007 Iowa Acts, House File 892, section 

3, and Iowa Code section 422.33 as amended by 2007 Iowa Acts, House File 892, section 7. 

 

701 58.17(15) High Quality Job Creation Program Effective for tax periods ending on or after 

July 1, 2005, a business which qualifies under the high quality job creation program is eligible to 
receive tax credits. The high quality job creation program replaces the new jobs and income program 

and the new capital investment program. An eligible business under the high quality job creation 

program must be approved by the Iowa department of economic development and meet the 

qualifications of 2005 Iowa Acts, chapter 150, section 44. The administrative rules for the high quality 

job creation program for the Iowa department of economic development may be found at 261-Chapter 

68.  For information on what credits can be taken under this program, how the investment tax credit is 

computed and other details about this program, see rule 701ð52.28(15). However, the research credit 

described in subrule 52.28(1) is not available for franchise tax filers.  This rule is intended to 

implement Iowa Code chapter 15 as amended by 2005 Iowa Acts, chapter 150. 

 

701 59.8(422) Additional Deduction for Wages Paid or Accrued for Work Done in Iowa by 
Certain Individuals  For tax years beginning on or after January 1, 1984, a taxpayer which is 

considered to be a small business corporation, as defined by subrule 59.8(2), is allowed a deduction 

for 50 percent of the first 12 months of wages paid or accrued during the tax years for work done in 

Iowa for employees first hired on or after January 1, 1984.  A handicapped individual domiciled in this 

state at the time of hiring.  An individual domiciled in this state at the time of hiring who meets any of 

the following conditions:  (422)1. Has been convicted of a felony in this or any other state or the 

District of Columbia.  (422)2. Is on parole pursuant to Iowa Code chapter 906.  (422)3. Is on probation 

pursuant to Iowa Code chapter 907 for an offense other than a simple misdemeanor.   (422)4. Is in a 

work release program pursuant to Iowa Code chapter 247A.  An individual, whether or not domiciled 

in this state at the time of the hiring, who is on parole or probation and to whom the interstate 

probation and parole compact under Iowa Code section 247.40 applies.  For tax years beginning on or 
after January 1, 1989, a taxpayer which is considered to be a small business corporation, as defined by 

subrule 53.11(2) is allowed a deduction for 65 percent not to exceed $20,000 of the 12 months of 

wages paid or accrued during the tax year for work done in Iowa for employees first hired after 

January 1, 1989, who meet the above criteria.  (1) The additional deduction shall not be allowed for 

wages paid to an individual who was hired to replace an individual whose employment was terminated 

within the twelve (12)-month period preceding the date of first employment. However, if the 

individual being replaced left employment voluntarily without good cause attributable to the employer 

or if the individual was discharged for misconduct in connection with the individual's employment as 

determined by the division of job service of the department of employment services, the additional 

deduction shall be allowed.  The determination of whether an individual left employment voluntarily 

without good cause attributable to the employer or if the individual was discharged for misconduct is a 

factual determination which must be made on a case-by-case basis.  (2) The term small business 
corporation includes the operation of a farm but does not include the practice of a profession. The 

following conditions apply for the purpose of determining what constitutes a small business 

corporation.  (2)a. A small business corporation shall not have had more than twenty (20) full-time 



equivalent positions during each of the twenty-six (26) consecutive weeks within the fifty-two (52)-

week period immediately preceding the date on which the individual for which an additional 

deduction for wages is taken was hired. Full-time equivalent position means any of the following: 

(2)a.1. An employment position requiring an average work week of forty (40) or more hours; (2)a.2. 

An employment position for which compensation is paid on a salaried full-time basis without regard to 

hours worked; or (2)a.3. An aggregation of any number of part-time positions which equal one full-

time position. For purposes of this subrule each part-time position shall be categorized with regard to 
the average number of hours worked each week as a one-quarter, half, three-quarter, or full-time 

position, as set forth in the following table: 

 

Average Number of Weekly Hours                          Category  

  

More than 0 but less than 15                                          ¼ 

15 or more but less than 25                                            ½ 

25 or more but less than 35                                            ¾ 

35 or more 1 (full time)  

 

(2)b. A small business corporation shall not have more than one million dollars in annual gross 

evenues or after July 1, 1984 three million dollars in annual gross revenues or as the average of the 
three (3) preceding tax years. Annual gross revenues means total interest received from loans and 

investments, service charges, management fees, fiduciary fees, commissions, and gross proceeds from 

the sale of securities held as investments as determined in accordance with generally accepted 

accounting principles.  (2)c. A small business corporation shall not be an affiliate or subsidiary of a 

business which is dominant in its field of operation. ñDominant in its field or operationò means having 

more than twenty (20) full-time equivalent employees and more than one million dollars of annual 

gross revenues, or after July 1, 1984, three million dollars of annual gross revenues or as the average 

of the three (3) preceding tax years. ñAffiliate or subsidiary of a business dominant in its field of 

operationsò means a business which is at least twenty percent (20%) owned by a business dominant in 

its field of operation, or by partners, officers, directors, majority stockholders, or their equivalent, of a 

business dominant in that field of operation.  (2)d. ñOperation of a farmò means the cultivation of land 
for the production of agricultural crops, the raising of poultry, the production of eggs, the production 

of milk, the production of fruit or other horticultural crops, grazing or the production of livestock. 

Operation of a farm shall not include the production of timber, forest products, nursery products, or 

sod and operation of a farm shall not include a contract where a processor or distributor of farm 

products or supplies provides spraying, harvesting or other farm services.  (2)e. ñThe practice of a 

professionò means a vocation requiring specialized knowledge and preparation including but not 

limited to the following: medicine and surgery, podiatry, osteopathy, osteopathic medicine and 

surgery, psychology, psychiatry, chiropractic, nursing, dentistry, dental hygiene, optometry, speech 

pathology, audiology, pharmacy, physical therapy, occupational therapy, mortuary science, law, 

architecture, engineering and surveying, and accounting.   (3) Definitions.  (3)a. The term 

ñhandicapped personò means any person who has a physical or mental impairment which substantially 
limits one or more major life activities, has a record of such impairment, or is regarded as having such 

an impairment.  The term handicapped does not include any person who is an alcoholic or drug abuser 

whose current use of alcohol or drugs prevents the person from performing the duties of employment 

or whose employment, by reason of current use of alcohol or drugs, would constitute a direct threat to 

the property or the safety of others.  (3)b. The term ñphysical or mental impairmentò means any 

physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more 

of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, 

including speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; 

skin and endocrine; or any mental or psychological disorder, such as mental retardation, organic brain 

syndrome, emotional or mental illness, and specific learning disabilities. (3)c. The term ñmajor life 

activitiesò means functions such as caring for one's self, performing manual tasks, walking, seeing, 

hearing, speaking, breathing, learning, and working. (3)d. The term ñhas a record of such impairmentò 
means has a history of, or has been misclassified as having, a mental or physical impairment that 

substantially limits one or more major life activities. (3)e. The term ñis regarded as having such an 

impairmentò means: (3)e.1. Has a physical or mental impairment that does not substantially limit 



major life activities but that is perceived as constituting such a limitation; (3)e.2. Has a physical or 

mental impairment that substantially limits major life activities only as a result of the attitudes of 

others toward such impairment; or (3)e.3. Has none of the impairments defined as physical or mental 

impairments, but is perceived as having such an impairment. (3)f. The term ñsuccessfully completing a 

probationary periodò includes those instances where the employee quits without good cause 

attributable to the employer during the probationary period or was discharged for misconduct during 

the probationary period.  (3)g. The term ñprobationary periodò means the period of probation for 
newly hired employees, if the employer has a written probationary policy. If the employer has no 

written probationary policy for newly hired employees, the probationary period shall be considered to 

be six months from the date of hire. (4) If a newly hired employee has been certified as either a 

vocational rehabilitation referral or an economically disadvantaged ex-convict for purposes of 

qualification for the targeted jobs credit under Section 59 of the Internal Revenue Code, that employee 

shall be considered to have met the qualifications for the additional wage deduction.  A vocational 

rehabilitation referral is any individual certified by a state employment agency as having a physical or 

mental disability which, for the individual constitutes or results in a substantial handicap to 

employment. In addition, the individual must have been referred to the employer after completion or 

while receiving rehabilitation services pursuant to either a state or federal approved vocational 

rehabilitation program.  For all other newly hired employees, the employer has the burden of proof to 

show that the employees meet the qualifications for the additional wage deduction.  (5) The taxpayer 
shall include a schedule with the filing of its tax return showing the name, address, social security 

number, date of hiring and wages paid of each employee for which the taxpayer claims the additional 

deduction for wages.  (6) If the employee for which an additional deduction for wages was allowed 

fails to successfully complete a probationary period and the taxpayer has already filed an Iowa 

corporation income tax return taking the additional deduction for wages, the taxpayer shall file an 

amended return adding back the additional deduction for wages. The amended return shall state the 

name and social security number of the employee who failed to successfully complete a probationary 

period.   (7) For tax years ending after July 1, 1990, a taxpayer who did not qualify for the additional 

deduction for wages paid or accrued for work done in Iowa by certain individuals set forth above is 

allowed an additional deduction of 65 percent not to exceed $20,000 of the first 12 months of wages 

paid or accrued for work done in Iowa for employees first hired on or after July 1, 1990, if the new 
employee is: (7)a. An individual domiciled in this state at the time of the hiring who meets any of the 

following conditions: (7)a.(1) Has been convicted of a felony in this or any other state or the District 

of Columbia. (7)a.(2) Is on parole pursuant to Iowa Code chapter 906.  (7)a.(3) Is on probation 

pursuant to Iowa Code chapter 907, for an offense other than a simple misdemeanor. (7)a.(4) Is in a 

work release program pursuant to Iowa Code chapter 246, division IX.  (7)b. An individual, whether 

or not domiciled in this state at the time of the hiring, who is on parole or probation and to whom the 

interstate probation and parole compact under Iowa Code section 907A.1 applies. The additional 

deduction is not allowed for wages paid to an individual who was hired to replace an individual whose 

employment was terminated within the 12-month period preceding the date of first employment. 

However, if the individual being replaced left employment voluntarily without good cause attributable 

to the employer or if the individual was discharged for misconduct in connection with the individual's 
employment as determined by the Iowa division of job service of the department of employment 

services, the additional deduction is allowed. The taxpayer must include a schedule with the filing of 

its tax return showing the name, address, social security number, date of hiring, and wages paid of 

each employee for which the taxpayer claims the additional deduction for wages.  The determination 

of whether an individual left employment voluntarily without good cause attributable to the employer 

or if the individual was discharged for misconduct is a factual determination which must be made on a 

case-by-case basis.  If the employee for which an additional deduction for wages was allowed fails to 

successfully complete a probationary period and the taxpayer has already filed an Iowa franchise tax 

return taking the additional deduction for wages, the taxpayer must file an amended return adding 

back the additional deduction for wages. The amended return must state the name and social security 

number of the employee who failed to successfully complete a probationary period. This rule is 

intended to implement Iowa Code sections 220.1(28), 422.35 as amended by 1990 Iowa Acts, Senate 
File 2413, and 422.61. 

 

701 59.9(422) Work Opportunity Tax Credit --Where a financial institution claims the federal work 



opportunity tax credit as provided in Section 51 of the Internal Revenue Code, the amount of credit 

allowable shall be a deduction from Iowa taxable income to the extent the credit increased federal 

taxable income.  This rule is intended to implement Iowa Code sections 422.35 and 422.61.  123 

2.1(15E),Tax credit for investments in qualifying businesses and community-based seed capital funds.  

For tax years beginning on or after January 1, 2002, a taxpayer may claim a tax credit against the 

taxpayer's tax liability for personal net income tax imposed under Iowa Code chapter 422, division II, 

for a portion of the taxpayer's equity investment in a qualifying business. For tax years beginning on 
or after January 1, 2004, a taxpayer may claim a credit against the taxpayer's tax liability for personal 

net income tax imposed under Iowa Code chapter 422, division II; business tax on corporations 

imposed under Iowa Code chapter 422, division III; taxation of financial institutions imposed under 

Iowa Code chapter 422, division V; insurance companies tax imposed under Iowa Code chapter 432; 

or taxation of credit unions imposed pursuant to 2007 Iowa Acts, Senate File 557, section 60, for a 

portion of a taxpayer's equity investment in a qualifying business. For tax years beginning on or after 

January 1, 2002, a taxpayer may claim a credit against the taxpayer's tax liability for personal net 

income tax imposed under Iowa Code chapter 422, division II, business tax on corporations imposed 

under Iowa Code chapter 422, division III, taxation of financial institutions imposed under Iowa Code 

chapter 422, division V; insurance companies tax imposed under Iowa Code chapter 432; or taxation 

of credit unions imposed pursuant to 2007 Iowa Acts, Senate File 557, section 60, for a portion of a 

taxpayer's equity investment in a community-based seed capital fund. For investments made prior to 
January 1, 2004, only natural persons shall be eligible for the investment tax credit provided for an 

investment in a qualifying business. For investments made prior to January 1, 2004, a natural person 

includes an individual taxed on income from a revocable trust. Natural persons and various types of 

legal entities including, but not limited to, corporations, limited liability companies, partnerships (both 

general and limited), trusts and estates shall be eligible for the investment tax credit provided for an 

investment in a community-based seed capital fund and for investments made prior to January 1, 2004, 

in a qualifying business. If the taxpayer that is entitled to an investment tax credit for an investment in 

a community-based seed capital fund or a qualifying business is a pass-through entity electing to have 

its income taxed directly to its individual owners, such as a partnership, limited liability company, S 

corporation, estate or trust, the pass-through entity shall allocate the allowable credit to each of the 

individual owners of the entity on the basis of each owner's pro rata share of the earnings of the entity, 
and the individual owners may claim their respective credits on their individual income tax returns. 

For investments made prior to January 1, 2004, an individual shall not separately claim a tax credit for 

an investment in a qualifying business for any tax credit allocated to such individual by a pass-through 

entity as described in the immediately preceding sentence. 

 

261 36.7(15) Qualified expenditure tax credit--(1) Description.  (1)a For tax years beginning on or 

after January 1, 2007, a qualified expenditure tax credit shall be allowed against the taxes imposed in 

Iowa Code chapter 422, divisions II, III, and V, and in Iowa Code chapter 432, and against the moneys 

and credits tax imposed in Iowa Code section 533.24, for a portion of a taxpayer's qualified 

expenditures in a project registered under the program.  (1)b The tax credit shall not exceed 25 percent 

of the qualified expenditures on a project. The department may negotiate the amount of the tax credit. 
(1)c Under rule 261ð36.7(15), an individual may claim a tax credit of a partnership, limited liability 

company, S corporation, estate, or trust electing to have income taxed directly to the individual. The 

amount claimed by the individual shall be based upon the pro rata share of the individual's earnings 

from the partnership, limited liability company, S corporation, estate, or trust.  (1)d Any tax credit in 

excess of the taxpayer's liability for the tax year may be credited to the tax liability for the following 

five years or until depleted, whichever is earlier.  (1)e A tax credit shall not be carried back to a tax 

year prior to the tax year in which the taxpayer claims the tax credit.  (2) Qualified expenditures--

(2)a A qualified expenditure by a taxpayer is a payment to an Iowa resident or an Iowa-based business 

for the sale, rental, or furnishing of tangible personal property or for services directly related to the 

registered project including, but not limited to:  (2)a.1 Aircraft.  (2)a.2 Vehicles. (2)a.3 Equipment. 

(2)a.4 Materials.  (2)a.5 Supplies. (2)a.6 Accounting. (2)a.7 Animals and animal care. (2)a.8 Artistic 

and design services. (2)a.9 Graphics. (2)a.10 Construction. (2)a.11 Data and information services.  
(2)a.12 Delivery and pickup services. (2)a.13 Labor and personnel as described in 36.7(2) (2)a.14 

Lighting (2)a.15 Makeup and hairdressing.  (2)a.16 Film.  (2)a.17 Music.  (2)a.18 Photography (2)a.19 

Sound. (2)a.20 Video and related services. (2)a.21 Printing (2)a.22 Research (2)a.23 Site fees and 



rental. (2)a.24 Travel related to Iowa distant locations.  (2)a.25 Trash removal and cleanup. (2)a.26 

Wardrobe.  (2)b Labor and personnel. For purposes of this subrule, "labor and personnel" includes the 

following:  (2)b(1) Compensation that is paid to the principal producer, principal director, and 

principal cast members is a qualified expenditure if the principal producer, principal director, or 

principal cast member is an Iowa resident or an Iowa-based business and if the compensation paid 

meets one of the following conditions:  (2)b(1)1 If the total of qualified expenditures is at least $10 

million but less than $20 million, the qualifying compensation paid to each principal producer, 
principal director, and principal cast member shall not exceed $250,000 each.  b(1)2 If the total of 

qualified expenditures is at least $20 million, the qualifying compensation paid to each principal 

producer, principal director, and principal cast member shall not exceed $1 million each.  (2)b(2) 

Compensation that is paid to personnel other than the principal producer, principal director, or 

principal cast members qualifies if the compensation meets one of the following conditions: b(2)1 If 

the total of qualified expenditures is less than $10 million, the qualifying compensation paid to labor 

and personnel other than the principal producer, the principal director, and principal cast members 

shall not exceed $150,000 for each detailed budget line item or for each budget accounting subcode. 

b(2)2 If the total of qualified expenditures is at least $10 million but less than $20 million, the 

qualifying compensation paid to labor and personnel other than the principal producer, the principal 

director, and the principal cast members shall not exceed $200,000 for each detailed budget line item 

or for each budget accounting subcode.  b(2)3 If the total of qualified expenditures is at least $20 
million, the qualifying compensation paid to labor and personnel other than the principal producer, the 

principal director, and the principal cast members shall not exceed $300,000 for each detailed budget 

line item or for each budget accounting subcode. (2)c The department and the department of revenue 

shall establish a list of eligible expenditures and negotiable expenditures. (3) Approval of tax 

creditðprocess.  (3)a After project completion and verification of the eligibility for a tax credit under 

this program, IDED shall issue a film, television, and video project promotion program tax credit 

certificate to be attached to the taxpayer's tax return. (3)b The tax credit certificate shall contain the 

taxpayer's name, address, tax identification number, the date of project completion, the amount of 

credit, other information required by the department of revenue, and a place for the name and tax 

identification number of a transferee and the amount of the tax credit being transferred. (3)c A tax 

credit certificate issued may be transferred to any person or entity. Within 90 days of transfer, the 
transferee shall submit the transferred tax credit certificate to the department of revenue along with a 

statement containing the transferee's name, tax identification number, and address, and the 

denomination that each replacement tax credit certificate is to carry and any other information 

required by the department of revenue. Within 30 days of receiving the transferred tax credit 

certificate and the transferee's statement, the department of revenue shall issue one or more 

replacement tax credit certificates to the transferee. Each replacement tax credit certificate must 

contain the information required for the original tax credit certificate and must have the same 

expiration date that appeared in the transferred tax credit certificate. Any certificates issued on or after 

the program's effective date, May 17, 2007, may be freely transferred without regard to face value. A 

maximum of two transfers shall be allowed.  (3)d A qualified expenditure tax credit shall not be 

claimed by a transferee until a replacement tax credit certificate identifying the transferee as the proper 
holder has been issued. (3)e The transferee may use the amount of the tax credit transferred against the 

taxes imposed in Iowa Code chapter 422, divisions II, III, and V, and in Iowa Code chapter 432, and 

against the moneys and credits tax imposed in Iowa Code section 533.24, for any tax year the original 

transferor could have claimed the tax credit. Any consideration received for the transfer of the tax 

credit shall not be included as income under Iowa Code chapter 422, divisions II, III, and V, under 

Iowa Code chapter 432, or against the moneys and credits tax imposed in Iowa Code section 533.24. 

Any consideration paid for the transfer of the tax credit shall not be deducted from income under Iowa 

Code chapter 422, divisions II, III, and V, under Iowa Code chapter 432, or against the moneys and 

credits tax imposed in Iowa Code section 533.24.  (4) Approval of tax creditðreporting All 

qualified expenditures made for a registered project must be submitted in a format approved by the 

department prior to production once the producer has completed the project. No additional claims will 

be accepted once the Schedule of Qualified Expenses or previously approved documentation has been 
received by the Iowa film office. 

 

261 36.8(15) Qualified investment tax credit (1) Description. (1)a For tax years beginning on or 



after January 1, 2007, an investment tax credit shall be allowed against the taxes imposed in Iowa 

Code chapter 422, divisions II, III, and V, and in Iowa Code chapter 432, and against the moneys and 

credits tax imposed in Iowa Code section 533.24, for a portion of a taxpayer's investment in a project 

registered under the program.  (1)b The tax credit shall not exceed 25 percent of the investment in the 

project. Under rule 261ð36.8(15), an individual may claim a tax credit of a partnership, limited 

liability company, S corporation, estate, or trust electing to have income taxed directly to the 

individual. The amount claimed by the individual shall be based upon the pro rata share of the 
individual's earnings from the partnership, limited liability company, S corporation, estate, or trust.  

(1)c Any tax credit in excess of the taxpayer's liability for the tax year may be credited to the tax 

liability for the following five years or until depleted, whichever is earlier.  (1)d A tax credit shall not 

be carried back to a tax year prior to the tax year in which the taxpayer claims the tax credit. (2) 

Approval of tax creditðprocess.  (2)a After project completion and verification of the eligibility for 

a tax credit under this program, the Iowa department of economic development shall issue a film, 

television, and video project promotion program tax credit certificate to be attached to the taxpayer's 

tax return.  (2)b The tax credit certificate shall contain the taxpayer's name, address, tax identification 

number, the date of project completion, the amount of credit, other information required by the 

department of revenue, and a place for the name and tax identification number of a transferee and the 

amount of the tax credit being transferred. (2)c A tax credit certificate issued may be transferred to any 

person or entity. Within 90 days of transfer, the transferee shall submit the transferred tax credit 
certificate to the department of revenue along with a statement containing the transferee's name, tax 

identification number, and address, and the denomination that each replacement tax credit certificate is 

to carry and any other information required by the department of revenue. Within 30 days of receiving 

the transferred tax credit certificate and the transferee's statement, the department of revenue shall 

issue one or more replacement tax credit certificates to the transferee. Each replacement tax credit 

certificate must contain the information required for the original tax credit certificate and must have 

the same expiration date that appeared in the transferred tax credit certificate. Any certificates issued 

on or after the program's effective date, May 17, 2007, may be freely transferred without regard to 

face value. A maximum of two transfers shall be allowed.  (2)d An investment tax credit shall not be 

claimed by a transferee until a replacement tax credit certificate identifying the transferee as the proper 

holder has been issued.   (2)e The transferee may use the amount of the tax credit transferred against 
the taxes imposed in Iowa Code chapter 422, divisions II, III, and V, and in Iowa Code chapter 432, 

and against the moneys and credits tax imposed in Iowa Code section 533.24, for any tax year the 

original transferor could have claimed the tax credit. Any consideration received for the transfer of the 

tax credit shall not be included as income under Iowa Code chapter 422, divisions II, III, and V, under 

Iowa Code chapter 432, or against the moneys and credits tax imposed in Iowa Code section 533.24. 

Any consideration paid for the transfer of the tax credit shall not be deducted from income under Iowa 

Code chapter 422, divisions II, III, and V, under Iowa Code chapter 432, or against the moneys and 

credits tax imposed in Iowa Code section 533.24.  (3) Limitation --The same taxpayer cannot claim 

both an expenditure tax credit and an investment tax credit on the same project.  (4) Calculation --The 

total of all investment tax credits per project cannot exceed 25 percent of qualified expenditures on 

that project. This amount will be awarded proportionally to each individual's investment in the 
registered project. 

 

701 42.14(422) Assistive Device Tax Credit -- Effective for tax years beginning on or after January 

1, 2000, a taxpayer, who is a small business that purchases, rents, or modifies an assistive device or 

makes workplace modifications for an individual with a disability who is employed or will be 

employed by the taxpayer, may qualify for an assistive device tax credit, subject to the availability of 

the credit. The assistive device credit is equal to 50 percent of the first $5,000 paid during the tax year 

by the small business for the purchase, rental, or modification of an assistive device or for making 

workplace modifications. Any credit in excess of the tax liability may be refunded or applied to the 

taxpayer's tax liability for the following tax year. If the taxpayer elects to take the assistive device tax 

credit, the taxpayer is not to deduct for Iowa income tax purposes any amount of the cost of an 

assistive device or workplace modification that is deductible for federal income tax purposes. A small 
business will not be eligible for the assistive device credit if the device is provided for an owner of the 

small business unless the owner is a bona fide employee of the small business.  (1) Submitting 

applications for the credit. A small business wanting to receive the assistive device tax credit must 



submit an application for the credit to the Iowa department of economic development and provide 

other information and documents requested by the Iowa department of economic development. If the 

taxpayer meets the criteria for qualification for the credit, the Iowa department of economic 

development will issue the taxpayer a certificate of entitlement for the credit. However, the aggregate 

amount of assistive device tax credits that may be granted by the Iowa department of economic 

development to all small businesses during a fiscal year cannot exceed $500,000. The certificate for 

entitlement of the assistive device credit is to include the taxpayer's name, the taxpayer's address, the 
taxpayer's tax identification number, the estimated amount of the tax credit, the date on which the 

taxpayer's application was approved, the date when it is anticipated that the assistive device project 

will be completed and a space on the application where the taxpayer is to enter the date that the 

assistive device project was completed. The certificate for entitlement will not be considered to be 

valid for purposes of claiming the assistive device credit on the taxpayer's Iowa income tax return until 

the taxpayer has completed the assistive device project and has entered the completion date on the 

certificate of entitlement form. The tax year of the small business in which the assistive device project 

is completed is the tax year for which the assistive device credit may be claimed. For example, in a 

case where taxpayer A received a certificate of entitlement for an assistive device credit on September 

15, 2000, and completed the assistive device workplace modification project on January 15, 2001, 

taxpayer A could claim the assistive device credit on taxpayer A's 2001 Iowa return, assuming that 

taxpayer A is filing returns on a calendar-year basis.  The department of revenue and finance will not 
allow the assistive device credit on a taxpayer's return if the certificate of entitlement or a legible copy 

of the certificate is not attached to the taxpayer's income tax return. If the taxpayer has been granted a 

certificate of entitlement and the taxpayer is a partnership, limited liability company, S corporation, 

estate, or trust, where the income of the taxpayer is taxed to the individual owner(s) of the business 

entity, the taxpayer must provide a copy of the certificate to each of the owners with a statement 

showing how the credit is to be allocated among the individual owners of the business entity. An 

individual owner is to attach a copy of the certificate of entitlement and the statement of allocation of 

the assistive device credit to the individual's state income tax return.  (2) Definitions. The following 

definitions are applicable to this rule: "Assistive device" means any item, piece of equipment, or 

product system which is used to increase, maintain, or improve the functional capabilities of an 

individual with a disability in the workplace or on the job. "Assistive device" does not mean any 
medical device, surgical device, or organ implanted or transplanted into or attached directly to an 

individual. "Assistive device" does not include any device for which a certificate of title is issued by 

the state department of transportation, but does include any item, piece of equipment, or product 

system otherwise meeting the definition of "assistive device" that is incorporated, attached, or 

included as a modification in or to such a device issued a certificate of title.  "Business entity" means 

partnership, limited liability company, S corporation, estate, or trust, where the income of the business 

is taxed to each of the individual owners of the business, whether the individual owner is a partner, 

member, shareholder, or beneficiary.  "Disability" means the same as defined in Iowa Code section 

15.102. Therefore, ñdisabilityò means, with respect to an individual, a physical or mental impairment 

that substantially limits one or more of the major life activities of the individual, a record of physical 

or mental impairment that substantially limits one or more of the major life activities of the individual, 
or being regarded as an individual with a physical or mental impairment that substantially limits one 

or more of the major life activities of the individual. ñDisabilityò does not include any of the 

following:  1. Homosexuality or bisexuality; 2. Transvestism, transsexualism, pedophilia, 

exhibitionism, voyeurism, gender identity disorders, or other sexual behavior disorders; 3. Compulsive 

gambling, kleptomania, or pyromania; 4. Psychoactive substance abuse disorders resulting from 

current illegal use of drugs; 5.  Alcoholism.  "Employee" means an individual who is employed by 

the small business who meets the criteria in Treasury Regulation § 31.3401(c)-1(b), which is the 

definition of an employee for federal income tax withholding purposes. An individual who receives 

self-employment income from the small business is not to be considered an employee of the small 

business for purposes of this rule."Small business" means that the business either had gross receipts 

in the tax year before the current tax year of $3 million or less or employed not more than 14 full-time 

employees during the tax year prior to the current tax year. "Workplace modifications" means physical 
alterations to the office, factory, or other work environment where the disabled employee is working 

or is to work.   (3) Allocation of credit to owners of a business entity. If the taxpayer that was 

entitled to an assistive device credit is a business entity, the business entity is to allocate the allowable 



credit to each of the individual owners of the entity on the basis of each owner's pro-rata share of the 

earnings of the entity to the total earnings of the entity. Therefore, if a partnership has an assistive 

device credit for a tax year of $2.500 and one partner of the partnership receives 25 percent of the 

earnings of the partnership, that partner would receive an assistive device credit for the tax year of 

$625 or 25 percent of the total assistive device credit of the partnership.  This rule is intended to 

implement 2000 Iowa Acts, chapter 1194, section 11. 

Kansas 92-12-113 Credit for property tax paid on commercial and industrial machinery and equipment; 

tax receipts-- (a) If the amount of the business machinery and equipment credit claimed by a taxpayer 
on credit schedule K-64 is more than $500, the taxpayer shall submit a copy of each property tax 

receipt issued by a county treasurer, showing timely payment of the personal property tax on the 

commercial and industrial machinery and equipment for which the tax credit is sought. Each taxpayer 

claiming the business machinery and equipment credit for property taxes paid on railroad machinery 

and equipment shall submit the documentation provided to that taxpayer by the division of property 

valuation of the Kansas department of revenue specifying the value of the railroad machinery and 

equipment on which this credit is calculated and a copy of each supporting tax receipt issued by a 

county treasurer.  (b) The property tax receipts and documentation specified in subsection (a) shall not 

be required to be submitted with the taxpayerôs credit schedule K-64 if the amount of the credit 

claimed by the taxpayer is $500 or less.  (c) Each taxpayer claiming the business machinery and 

equipment credit shall retain, as part of the taxpayerôs records, each property tax receipt and any other 

document substantiating the claim. 

 

19-4106 Economic development incentives for certain manufacturers of cellulose film; citation of 

act--The provisions of this act shall be known as and may be cited as the "qualified manufacturer act." 

 

19-4107 Same; definitions --For the purposes of this act: (a) "Agreement"  means an agreement 

entered into between the qualified manufacturer and the secretary for benefits under this act.   (b) 

"Gross compensation" means gross wages and benefits paid to or on behalf of employees receiving 

wages.  (c) "Qualified manufacturer"  means a person, corporation, partnership or other entity 

engaged in the production of cellulose film in Shawnee county, Kansas, or proposing to engage in the 

production of cellulose film in Shawnee county, Kansas, that satisfies conditions imposed by the 

secretary which shall include, among other conditions, that the person, corporation, partnership or 
other entity meet the requirements of subsection (a) of K.S.A. 19-4108, and amendments thereto. (d) 

"Secretary" means the secretary of commerce. 

 

19-4108 Same; eligibility requirements, application requirements, agreement, special qualified 

manufacturer fund, agreement limitations; secretary of commerce, duties.--(a) A qualified 

manufacturer may be eligible for a period of three and no more than four calendar years to receive an 

amount, not to exceed $1,000,000 in the aggregate, from the special qualified manufacturer fund, if 

the qualified manufacturer complies with the following requirements: (a)(1) Has paid or agrees to pay 

at least $10,000,000 in annual gross compensation to employees located in Kansas; (a)(2) has an 

average wage and salary of at least $50,000 plus benefits; (a)(3) has currently at least $26,000,000 

total investment in Kansas; (a)(4) employs at least 190 full-time equivalent employees in Kansas as 
defined in K.S.A. 74-50,114, and amendments thereto; and  (a)(5) enters into an agreement with the 

secretary in which in return for the benefits authorized pursuant to this act, the qualified manufacturer 

agrees to maintain at least 190 full-time equivalent employees as defined in K.S.A. 74-50,114, and 

amendments thereto, in Kansas for a period of five years or such longer period as the qualified 

manufacturer and the secretary may agree.  (b) A qualified manufacturer may apply to the secretary to 

enter into an agreement for benefits under this act. The application shall include (1) evidence that the 

applicant is a qualified manufacturer as defined in K.S.A. 19-4107, and amendments thereto, and (2) 

that the qualified manufacturer intends to employ at least 190 full-time equivalent employees for a 

period of at least five years commencing from the date of the agreement.  (c) Upon receipt of an 

application described in subsection (b), if the secretary finds that the application is from a qualified 

manufacturer, the secretary may enter into an agreement with the qualified manufacturer for benefits 

under this act. The agreement shall commit the secretary to request that for a period of three years, but 
in no event longer than four years at the discretion of the secretary, from the date of the executed 

agreement, an amount not to exceed $1,000,000, from the special qualified manufacturer fund created 



in subsection (d) and shall be transferred by the state treasurer to the qualified manufacturer. The 

agreement shall set forth the terms and conditions under which the secretary shall direct the state 

treasurer to transfer revenues in the special qualified manufacturer fund to the qualified manufacturer. 

The agreement shall specifically provide that if at any time the balance of the fund is insufficient to 

make a payment prescribed by the agreement, that the qualified manufacturer shall not be entitled to 

the payment. In the event the qualified manufacturer fails to comply with the terms and conditions set 

forth in the agreement, the agreement shall provide that the secretary can terminate the agreement, and 
the qualified manufacturer shall not be entitled to further distributions from the special qualified 

manufacturer fund.  (d) The state treasurer shall credit all revenue collected or received from 

withholding upon Kansas wages paid by a taxpayer which is a qualified manufacturer, as certified by 

the secretary, to the special qualified manufacturer fund, which fund is hereby created in the custody 

of the state treasurer, but which fund shall not be a part of the state treasury or the state general fund. 

Distributions from the fund shall not be subject to appropriation. On or before the 10th day of each 

month, the director of accounts and reports shall transfer from the state general fund to the special 

qualified manufacturer fund interest earnings based on: (1) The average daily balance of moneys in the 

special qualified manufacturer fund for the preceding month; and (2) the net earnings rate of the 

pooled money investment portfolio for the preceding month. The provisions of this section shall expire 

when all revenues that, pursuant to the agreement are to be paid to the qualified manufacturer, have 

been distributed. Moneys credited to the special qualified manufacturer fund in accordance with the 
foregoing provisions shall be distributed to or on the order of the secretary. The state treasurer shall 

make such distributions on such dates as mutually agreed to by the secretary and the state treasurer, 

serving as paying agent pursuant to the terms of the agreement. The total of all distributions under this 

section shall not exceed $1,000,000.  (e) Income tax refunds and balances due resulting from 

withholding upon Kansas wages paid by the qualified manufacturer pursuant to K.S.A. 79-3294 et 

seq., and amendments thereto, shall be reconciled on at least an annual basis by a method defined in 

the agreement described in subsection (c).  (f) A qualified manufacturer shall not be allowed to 

participate in the IMPACT act or program pursuant to K.S.A. 74-50,102 et seq., and amendments 

thereto. The secretary may include provisions in the agreement described in subsection (c) to limit or 

reduce the amount of eligible credits related to the provisions of this act, including, but not limited to, 

those allowed pursuant to K.S.A. 79-32,160a or 79-32,182b, and amendments thereto. Nothing in this 
subsection shall be construed to prohibit the qualified manufacturer from receiving credits allowed by 

law for any investment not related to the provisions of this act.  (g) The agreement between the 

qualified manufacturer and the secretary shall be entered into before any benefits may be provided 

under this act, and shall specify that should the qualified manufacturer fail to maintain the 

employment levels set forth in the agreement, that the qualified manufacturer shall be required to 

repay an amount in proportion to the level that employment has fallen below the agreement, which has 

been distributed to the qualified manufacturer from the special qualified manufacturer fund, as may be 

determined by the secretary.  (h) Benefits authorized pursuant to this act shall not be used to provide 

for or to increase compensation packages, rewards, bonuses, pensions, enhanced retirement, stock 

options, buyouts or substantial severance pay or other financial benefits to any chief executive officer, 

chief financial officer or any officers of the company. 
 

19-4109 Same; annual report and review of secretary; violation of reporting requirements by 

qualified manufacturer; loss of designation--(a) The secretary shall transmit annually to the 

governor, the standing committee on commerce of the senate, the standing committee on economic 

development of the house of representatives and the joint committee on economic development, a 

report, based upon information received from each qualified manufacturer for which benefits have 

been issued during the preceding year, describing the following:(a)(1) The manner in which the 

purpose, as described in this act, has been carried out; (a)(2) an estimate of jobs created and jobs 

preserved by cash investments made in qualified manufacturers; and (a)(3) an estimate of the 

multiplier effect on the Kansas economy of the cash investments made pursuant to this act. (b) The 

secretary shall conduct an annual review of the activities undertaken pursuant to this act to ensure that 

benefits issued pursuant to this act are issued in compliance with the provisions of this act or rules and 
regulations promulgated by the department with respect to this act. (c) Any violation of the reporting 

requirements set forth in this section shall be grounds for loss of designation as a qualified 

manufacturer under this section. (d) If the secretary determines that a qualified manufacturer is not in 



substantial compliance with the requirements of this act, the secretary, by written notice, shall inform 

the officers of the qualified manufacturer that such qualified manufacturer will lose its designation as a 

qualified manufacturer unless such qualified manufacturer corrects the deficiencies and is once again 

in compliance with the requirements for designation. 

 

74-50,131Definitions; qualifications; certification of eligibility; rules and regulations--(a) As used 

in this act: "Qualified firm" means a for-profit business establishment, subject to state income, sales or 
property taxes, identified under the standard industrial classification (SIC) codes as in effect July 1, 

1993, major groups 20 through 39, major groups 40 through 51, and major groups 60 through 89; 

identified under the North American industry classification system (NAICS) as in effect on October 1, 

2000, or is identified as a corporate or regional headquarters or back-office operation of a national or 

multi-national corporation regardless of SIC code or NAICS designation. The secretary of commerce 

shall determine eligibility when a difference exists between a firm's SIC code and NAICS designation. 

A business establishment may be assigned a standard industrial classification code or NAICS 

designation according to the primary business activity at a single physical location in the state. (b) In 

the case of firms in major groups 40 through 51, and major groups 60 through 89 or the appropriate 

NAICS designation the business establishment must also demonstrate the following: (b)(1) More than 

12 of its gross revenues are a result of sales to commercial or governmental customers outside the state 

of Kansas; or (b)(2) more than 12 of its gross revenues are a result of sales to Kansas manufacturing 
firms within major groups 20 through 39 or the appropriate NAICS designation; or (b)(3) more than 

12 of its gross revenues are a result of a combination of sales described in (1) and (2). (c) For purposes 

of determining whether one of the average wage options described in subsection (d) below is satisfied, 

business establishments located within a metropolitan county, as defined in K.S.A. 74-50,114, and 

amendments thereto, will be compared only to other businesses within that metropolitan county, and 

business establishments located outside of a metropolitan county will be compared to businesses 

within an aggregation of counties representing the business establishment's region of the state, which 

regional aggregation will exclude metropolitan counties. Such aggregation shall be determined by the 

department of commerce. (d) Additionally, a business establishment having met the criteria as 

established in subsection (a) or (b), and using the comparison method described in subsection (c), must 

meet one of the following criteria:(d)(1) The establishment with 500 or fewer full-time equivalent 
employees will provide an average wage that is above the average wage paid by all firms with 500 or 

fewer full-time equivalent employees which share the same two-digit standard industrial classification 

code or appropriate NAICS designation. (d)(2) The establishment with 500 or fewer full-time 

equivalent employees is the sole firm within its two-digit standard industrial classification code or 

appropriate NAICS designation which has 500 or fewer fulltime equivalent employees. (d)(3) The 

establishment with more than 500 full-time equivalent employees will provide an average wage that is 

above the average wage paid by firms with more than 500 full-time equivalent employees which share 

the same two-digit standard industrial classification code or appropriate NAICS designation. (d)(4) 

The establishment with more than 500 full-time equivalent employees is the sole firm within its two-

digit standard industrial classification code or appropriate NAICS designation which has 500 or more 

fulltime equivalent employees, in which event it shall either provide an average wage that is above the 
average wage paid by all firms with 500 or fewer full-time equivalent employees which share the 

same two-digit standard industrial classification code or appropriate NAICS designation, or be the sole 

firm within its two-digit standard industrial classification code or appropriate NAICS designation. (e) 

As an alternative to the requirements of subsections (c) and (d), a firm having met the requirements of 

subsections (a) or (b), may qualify, if excluding taxable disbursements to company owners, the 

business establishment's annual average wage must be greater than or equal to 1.5 times the aggregate 

average wage paid by industries covered by the employment security law based on data maintained by 

the secretary of labor. (f) For the purposes of this section, the number of full-time equivalent 

employees shall be determined by dividing the number of hours worked by part-time employees 

during the pertinent measurement interval by an amount equal to the corresponding multiple of a 40-

hour work week and adding the quotient to the number of full-time employees. (g) The secretary of 

commerce shall certify annually to the secretary of revenue that a firm meets the criteria for a qualified 
firm and that the firm is eligible for the benefits and assistance provided under this act. The secretary 

of commerce is hereby authorized to obtain any and all information necessary to determine such 

eligibility. Information obtained under this section shall not be subject to disclosure pursuant to K.S.A. 



45-215 et seq., and amendments thereto, but shall upon request be made available to the legislative 

post audit division. The secretary of commerce shall publish rules and regulations for the 

implementation of this act. Such rules and regulations shall include, but not be limited to: (g)(1) A 

definition of "training and education" for purposes of K.S.A. 74-50,132, and amendments thereto. 

 (g)(2) Establishment of eligibility requirements and application procedures for expenditures from the 

high performance incentive fund created in K.S.A. 74-50,133, and amendments thereto. (g)(3) 

Establishment of approval guidelines for private consultants authorized pursuant to K.S.A. 74-50,133, 
and amendments thereto. (g)(4) Establishment of guidelines for prioritizing business assistance 

programs pursuant to K.S.A. 74-50,133, and amendments thereto. (g)(5) A definition of "commercial 

customer" for the purpose of K.S.A. 74-50,133, and amendments thereto. (g)(6) A definition of 

"headquarters" for the purpose of K.S.A. 74-50,133, and amendments thereto.  (g)(7) Establishment of 

guidelines concerning the use and disclosure of any information obtained to determine the eligibility 

of a firm for the assistance and benefits provided for by this act. 

 

74-50.132 Tax credits for qualified firms --(a) For taxable years commencing after December 31, 

1997, a qualified firm shall be entitled to a credit against the tax imposed by the Kansas income tax 

act, the premium tax or privilege fee imposed pursuant to K.S.A. 40-252, and amendments thereto or 

the privilege tax as measured by net income of financial institutions imposed pursuant to chapter 79, 

article 11 of the Kansas Statutes Annotated in an amount equal to the portion of the qualified business 
facility cash investment in the training and education of the firm's employees that exceeds 2% of the 

firm's total payroll costs. The maximum amount of the credit that may be claimed by a single 

corporate taxpayer in any single tax year under this section shall not exceed $50,000. Tax credits 

earned by a qualified business under this section must be claimed in their entirety in the tax year 

eligible. (b) For tax years commencing after December 31, 2005, any taxpayer claiming credits 

pursuant to this section, as a condition for claiming and qualifying for such credits, shall provide 

information pursuant to section 3, and amendments thereto, as part of the tax return in which such 

credits are claimed. Such credits shall not be denied solely on the basis of the contents of the 

information provided by the taxpayer pursuant to section 3, and amendments thereto.  

 

74-50,136 Economic revitalization and reinvestment act; purpose; definitions; project 

application, eligibility, approval; agreement for benefits; bond issue, conditions, funding, 

limitations on use of proceeds; audits.ð (a) The provisions of this section shall be known and may 

be cited as the "economic revitalization and reinvestment act."  (b) The purpose of the economic 

revitalization and reinvestment act is to foster Kansas employment by encouraging product 

development and engineering leading to new manufactured products in Kansas. (c) As used in this act: 

(c)(1) "Base eligibility period"  means the three taxable years immediately preceding the date of 

application for benefits under this act. (c)(2) "Eligible aviation business" means a person, 

corporation, partnership or other entity engaged in the aviation manufacturing or service industry and 

doing business in Kansas that satisfies conditions imposed by the secretary, which may include, 

among other conditions, that the person, corporation, partnership or other entity: (c)(2)(A) Paid at least 

$150,000,000 in average annual gross Kansas compensation, according to reports filed with the 
secretary of labor, during the base eligibility period; (c)(2)(B) paid at least $50,000 of average annual 

gross compensation per Kansas employee during the base eligibility period; (c)(2)(C) has invested at 

least $500,000,000 in real and tangible personal property located within and currently used in the 

operation of a business in Kansas; and (c)(2)(D) is described by the north American industrial 

classification system as being in the manufacturing or service sector. (c)(3) "Eligible aviation 

project"  means a research, development, engineering or manufacturing project (A) undertaken by an 

eligible aviation business relating to the development of a new or improved business component or 

product and may include, but not be limited to, product development and design, applied research, 

manufacturing, improvement, replacement or acquisition of real or personal property and 

modernization and retooling of existing property in Kansas, (B) for which the eligible aviation 

business proposes to invest not less than $500,000,000 in Kansas in direct connection with the eligible 

aviation project of not less than $500,000,000 in Kansas and (C) for which the eligible aviation 
business proposes to employ up to 4,000 full-time employees in Kansas, as defined in K.S.A. 74-

50,114, and amendments thereto.  (c)(4) "Eligible business" means a person, corporation, partnership 

or other entity doing business in Kansas that satisfies conditions imposed by the secretary, which may 



include, among other conditions, that the person, corporation, partnership or other entity: (c)(4)(A) 

Paid at least $600,000,000 in average annual gross Kansas compensation, according to reports filed 

with the secretary of labor, during the base eligibility period; and (c)(4)(B) paid at least $50,000 of 

average annual gross compensation per Kansas employee during the base eligibility period; and 

(c)(4)(C) has invested at least $1,000,000,000 in real and tangible personal property located within and 

currently used in the operation of a business in Kansas; and (c)(4)(D) is described by north American 

industrial classification system as being in the manufacturing sector. (c)(5) "Eligible project"  means 
a research, development, engineering or manufacturing project (A) undertaken by an eligible business 

relating to the development of a new or improved business component or product and may include, but 

not be limited to, product development and design, applied research, manufacturing, improvement, 

replacement or acquisition of real or personal property and modernization and retooling of existing 

property in Kansas, (B) for which the eligible business proposes to invest not less than $500,000,000 

in Kansas in direct connection with the eligible project of not less than $500,000,000 in Kansas and 

(C) for which the eligible business proposes to employ up to 4,000 full-time employees in Kansas, as 

defined in K.S.A. 74-50,114, and amendments thereto.(c)(6) "Eligible wind or solar energy 

business" means a person, corporation, partnership or other entity engaged in the wind or solar energy 

manufacturing industry and doing business in Kansas that satisfies conditions imposed by the 

secretary, which may include among other conditions, that the person, corporation, partnership or 

other entity: (c)(6)(A) Pay at least $32,500 of average annual compensation per Kansas employee; and 
(c)(6)(B) is described by the North American industrial classification system as being in the 

manufacturing sector. (c)(7) "Eligible wind or solar energy project" means a research, development, 

engineering or manufacturing project (A) undertaken by an eligible wind or solar energy business 

relating to the production of a business component or product and may include, but not be limited to, 

product development and design, applied research, manufacturing, improvement, replacement or 

acquisition of real or personal property and modernization and retooling of existing property in 

Kansas, (B) for which the eligible wind or solar energy business proposes to invest not less than 

$30,000,000 in Kansas in direct connection with the eligible wind or solar energy project of not less 

than $30,000,000 in Kansas and (C) for which the eligible wind or solar energy business proposes to 

employ at least 200 fulltime employees in Kansas within five years, as defined in K.S.A. 74-50,114, 

and amendments thereto. (c)(8) "Gross compensation" means gross wages and benefits paid to or on 
behalf of employees receiving wages. (c)(9) "Secretary"  means the secretary of commerce. (d) A 

person, corporation, partnership or other entity proposing to undertake an eligible project, eligible 

aviation project or eligible wind or solar energy project may apply to the secretary to enter into an 

agreement for benefits under this act. The application shall include (1) evidence that the applicant is an 

"eligible business", "eligible aviation business" or "eligible wind or solar energy business" as defined 

in subsection (c) and (2) a detailed description of the eligible project, eligible aviation project or 

eligible wind or solar energy project. (e) Upon receipt of an application described in subsection (d), if 

the secretary finds that the application is from an eligible business, eligible aviation business or 

eligible wind or solar energy business and that the project constitutes an eligible project, eligible 

aviation project or eligible wind or solar energy project, the secretary may enter into an agreement 

with the eligible business, eligible aviation business or eligible wind or solar energy business for 
benefits under this act. Such agreement for benefits shall be subject to review and approval of the state 

finance council created by K.S.A. 75-3708, and amendments thereto. The agreement shall commit the 

secretary to request that the Kansas development finance authority issue bonds pursuant to the Kansas 

development finance authority act, K.S.A. 74-8901 et seq., and amendments thereto, to finance the 

eligible project for the benefit of the eligible business in an aggregate principal amount not to exceed 

$500,000,000, plus costs of issuance, costs of credit enhancement, reserve funds and capitalized 

interest, or in the case of an eligible aviation project in a principal amount not to exceed $33,000,000 

for a single eligible aviation project or in the case of an eligible wind or solar energy project in a 

principal amount not to exceed $5,000,000 for a single eligible wind or solar energy project and in an 

aggregate principal amount not to exceed $150,000,000 for all eligible aviation, wind or solar energy 

projects, plus costs of issuance, costs of credit enhancement, reserve funds and capitalized interest, 

and shall commit the eligible business, eligible aviation business or eligible wind or solar energy 
business to pay the principal of and interest on such obligations, except that during the period from the 

issuance of such bonds through the maturity of such obligations but not to exceed 20 years revenue 

realized from withholding upon Kansas wages paid by the eligible business, eligible aviation business 



or eligible wind or solar energy business pursuant to K.S.A. 79-3294 et seq., and amendments thereto, 

which is necessary to pay the principal and interest on such obligations shall be credited to the special 

economic revitalization fund created in subsection (h), and shall be transferred by the state treasurer to 

pay principal and interest on such obligations as provided by law. The agreement shall further 

specifically provide that if the revenue from the withholding upon Kansas wages is insufficient to pay 

principal and interest on the bonds, the eligible business, eligible aviation business or eligible wind or 

solar energy business shall remain obligated to make such payments. The terms and conditions with 
respect to the obligations shall be set forth in the agreement or in the financing documents relating to 

the issuance of the bonds. In the event the eligible business, eligible aviation business or eligible wind 

or solar energy business terminates, cancels or reduces the scope of the eligible project, eligible 

aviation project or eligible wind or solar energy project approved by the secretary, the agreement shall 

provide that with respect to debt service, the eligible business, eligible aviation business or eligible 

wind or solar energy business shall remain responsible for payment of the entire outstanding principal 

as well as any interest still outstanding, and no moneys remaining in the special economic 

revitalization fund shall be made available for the purpose of paying the remaining principal and 

interest portion of the eligible business', eligible aviation business' or eligible wind or solar energy 

business' debt service obligation. (f) Income tax refunds and balances due resulting from withholding 

upon Kansas wages paid by the eligible business, eligible aviation business or eligible wind or solar 

energy business pursuant to K.S.A. 79-3294 et seq., and amendments thereto, shall be reconciled on at 
least an annual basis by a method defined in the agreement described in subsection (e). (g) The Kansas 

development finance authority is hereby authorized to issue obligations, for the purpose of financing 

the eligible project, eligible aviation project or eligible wind or solar energy project provided in 

subsection (e), in a principal amount not to exceed the amount specified in subsection (e). The 

maximum maturity of bonds issued pursuant to this act shall be 20 years, unless the secretary shall 

find and determine that a maturity greater than 20 years, but in no event greater than 30 years, is 

necessary for economic feasibility of the eligible project, eligible aviation project or eligible wind or 

solar energy of the eligible business, eligible aviation business or eligible wind or solar energy 

business. (h) The state treasurer shall credit all revenue collected or received from withholding upon 

Kansas wages paid by a taxpayer which is an eligible business or eligible aviation business with 

respect to an eligible project, eligible aviation project or eligible wind or solar energy project, as 
certified by the secretary, to the special economic revitalization fund, which fund is hereby created in 

the custody of the state treasurer but shall not be a part of the state general fund. Distributions from the 

special economic revitalization fund shall be used to pay principal and interest on the bonds as 

authorized pursuant to this act and shall not be subject to appropriation. On or before the 10th day of 

each month, the director of accounts and reports shall transfer from the state general fund to the 

special economic revitalization fund interest earnings based on: (1) The average daily balance of 

moneys in the special economic revitalization fund for the preceding month; and (2) the net earnings 

rate of the pooled money investment portfolio for the preceding month. The provisions of this section 

shall expire when all principal and interest on obligations issued for the purpose of financing all or a 

portion of the costs of an eligible project, eligible aviation project or eligible wind or solar energy 

project has been paid. Moneys credited to the special economic revitalization fund in accordance with 
the foregoing provisions shall be distributed to or on the order of the Kansas development finance 

authority to pay principal and interest on bonds issued to finance an eligible project, eligible aviation 

project or eligible wind or solar energy project. The state treasurer shall make such distributions on 

such dates as mutually agreed to by the Kansas development finance authority, the paying agent for 

such obligations and the state treasurer. The total of all distributions under this section shall not exceed 

an amount determined to be sufficient to pay the principal and interest on such bonds. (i) The eligible 

business, eligible aviation business or eligible wind or solar energy business shall not be allowed to 

participate in the IMPACT act or program pursuant to K.S.A. 74-50,102 et seq., and amendments 

thereto, with respect to the eligible project, eligible aviation project or eligible wind or solar energy 

project. The secretary may include provisions in the agreement described in subsection (e) to limit or 

reduce the amount of eligible credits, including but not limited to those allowed pursuant to K.S.A. 79-

32,160a, 79-32,182b or 79-32,206, and amendments thereto, on the investment of the proceeds of the 
bonds issued under this act. Nothing in this subsection shall be construed to prohibit the eligible 

business, eligible aviation business or eligible wind or solar energy business from receiving credits 

allowed by law for any investment not related to bonds issued pursuant to this section.  (j) All hiring 



and use of the employees described in subsection (c)(5)(C) by an eligible business in connection with 

an eligible project, or described in subsection (c)(3)(C) by an eligible aviation business in connection 

with an eligible aviation project or an eligible wind or solar energy business, as described in 

subsection (c)(7), shall be subject to post audit under the legislative post audit act, and amendments 

thereto. All audit expenses incurred shall be charged to and paid by such eligible business or eligible 

aviation business. All moneys received for such audit expenses shall be deposited in the state treasury 

and credited to the audit services fund of the division of post audit. The division of post audit is hereby 
authorized to conduct the audit work authorized by this section in accordance with the provisions of 

the legislative post audit act, and amendments thereto. (k) Bonds issued under this section shall not be 

used to provide for or to increase compensation packages, rewards, bonuses, pensions, enhanced 

retirement, stock options, buyouts or substantial severance pay or other financial benefits to any chief 

executive officer, chief financial officer or any officers of the company. (l) The agreement described 

in subsection (e) shall include a provision requiring the eligible business or eligible aviation business 

to agree that (1) the eligible business, eligible aviation business or eligible wind or solar energy 

business shall be subject to post audit under the legislative post audit act, and amendments thereto, (2) 

the eligible business, eligible aviation business or eligible wind or solar energy business shall pay 

audit expenses and (3) the eligible business, eligible aviation business or eligible wind or solar energy 

business shall not limit access to information required under the legislative post audit act, and 

amendments thereto. (m) The secretary shall report to the state finance council on any new agreements 
entered into between the secretary and an eligible business, eligible aviation business or eligible wind 

or solar energy business pursuant to this section.  (n) No new eligible project, eligible aviation project 

or eligible wind or solar energy project shall be approved for financing under the provisions of this 

section on or after July 1, 2013. 

 

74-50.154Tax credits for contributions to certain regional foundations providing economic 

development services; rules and regulations establishing criteria for proposals designating and 

selecting foundations to sell tax credits, limitations on amount of credits-- (a) As used in this act: 

(a)(1) "Contributions"  means and includes the donation of cash or property other than used clothing 

in an amount or value of $250 or more. Contributions shall be valued as follows: (a)(1)(A) Stocks and 

bonds contributed shall be valued at the stock market price on the date of transfer; (a)(1)(B) personal 
property items contributed shall be valued at the lesser of the item's fair market value or cost to the 

donor and may be inclusive of costs incurred in making the contribution. Such value shall not include 

sales tax; (a)(1)(C) contributions of real estate are allowable for credit only when title of such real 

estate is in fee simple absolute and is clear of any encumbrances; and (a)(1)(D) the amount of credit 

allowable shall be based upon the lesser of two current independent appraisals conducted by state 

licensed appraisers; (a)(2) "reg ion"  means multi-county areas as defined by the secretary of 

commerce; (a)(3) "regional foundation"  means any organization in Kansas that demonstrates 

capacity to provide economic development services to regions as defined by this act, and: (a)(3)(A) 

Has obtained a ruling from the internal revenue service of the United States department of treasury 

that such organization is exempt from income taxation under the provisions of section 501(c)(3) or 

501(c)(6) of the federal internal revenue code; (a)(3)(B) has been designated as a certified 
development company by the United States small business administration; (a)(3)(C) has been 

designated as an economic development district by the United States department of commerce's 

economic development administration; (a)(3)(D) has been organized as a regional planning 

commission under K.S.A. 12-744 et seq., and amendments thereto, or its predecessor, K.S.A. 12-716 

et seq., and amendments thereto; or (a)(3)(E) is incorporated in the state of Kansas as a nonstock, 

nonprofit corporation; (a)(4) "rural community"  means any city having a population of fewer than 

50,000 or except as otherwise provided, any unincorporated area. Unincorporated areas within any 

county having a population of more than 100,000 are not eligible; and (a)(5) "taxpayer"  means: 

(a)(5)(A) Any business entity authorized to do business in the state of Kansas which is subject to the 

state income tax imposed by the provisions of the Kansas income tax act; (a)(5)(B) any individual 

subject to the state income tax imposed by the provisions of the Kansas income tax act;(a)(5)(C) any 

national banking association, state bank, trust company or savings and loan association paying an 
annual tax on its net income pursuant to article 11 of chapter 79 of the Kansas Statutes Annotated; or 

(a)(5)(D) any insurance company paying the premium tax and privilege fees imposed pursuant to 

K.S.A. 40-252, and amendments thereto. (b) For taxable years commencing after December 31, 2004, 



any taxpayer contributing to a regional foundation designated by the secretary of commerce, shall be 

allowed a credit, as provided in this act, against the tax imposed by the Kansas income tax act, the tax 

on net income of national banking associations, state banks, trust companies or savings and loan 

associations imposed under article 11 of chapter 79 of the Kansas Statutes Annotated, or the premium 

tax or privilege fees imposed pursuant to K.S.A. 40-252, and amendments thereto, if the proposal of 

the regional foundation is approved pursuant to this act. (c) c)(1) On December 31, 2007, June 30, 

2008, and each June 30 thereafter, each regional foundation shall transfer 5% of funds raised in the 
previous fiscal year from the marketing of the rural business tax credits to be credited to the enterprise 

facilitation fund created in section 2, and amendments thereto.(c)(2) The secretary of commerce may 

adopt rules and regulations for the disbursement of regional foundation funds to the enterprise 

facilitation fund. (d)  (d)(1) The secretary of commerce is hereby authorized to adopt rules and 

regulations for establishing criteria for evaluating proposals to designate regional foundations as 

defined by this act with the assistance of the secretary of revenue. (d)(2) The proposal shall set forth 

the program to be conducted, why the program is needed, the estimated amount to be invested in the 

program, composition of the board that shall be making investment decisions, policies stating the 

organization shall offer services to all counties in that region and the plans for implementing the 

program. (d)(3) The secretary of commerce shall select regional foundations pursuant to rules and 

regulations adopted pursuant to subsection (c)(1) to use the sale of credits to establish regional 

business development funds. (d)(4) The total amount of credits allowed under this act shall not exceed 
$2,500,000 for fiscal year 2005; $2,500,000 for fiscal year 2006; and $2,000,000 per year for fiscal 

years 2007 through, and including, 2012. Each region as defined by this act shall receive an equal 

share of this allocation. (d)(5) Any credits not sold by such regional foundations shall be reclaimed by 

the secretary from such region and redistributed to other regions that sold all credits previously issued. 

(d)(6) The secretary shall annually review and approve or disapprove the proposal of each designated 

regional foundation for continued eligibility for tax credits. The department of commerce retains that 

right to reclaim credits in such cases the regional foundation closes or there is demonstrated violation 

of the organization's policies. Changes to the investment policies of each regional foundation are 

subject to approval of the secretary. (e)  (e)(1)The amount of credit allowed pursuant to this act, shall 

not exceed 75% of the total amount contributed during the taxable year by the taxpayer to a regional 

foundation approved pursuant to this act. (e)(2) If the amount of the credit allowed by this act, exceeds 
the taxpayer's income tax liability imposed under the Kansas income tax act, such excess amount shall 

be refunded to the taxpayer. (f) The provisions of this act shall be applicable to all taxable years 

beginning after December 31, 2004. 

 

74-8133Tax credits for investment in qualified securities of qualified Kansas business; claims; 

limit ations; transfer of credits; reimbursement of administrative cost-- (a) A credit against the tax 

imposed by article 32 of chapter 79 of the Kansas Statutes Annotated on the Kansas taxable income of 

an angel investor and against the tax imposed by K.S.A. 40-252, and amendments thereto, shall be 

allowed for a cash investment in the qualified securities of a qualified Kansas business. The credit 

shall be in a total amount equal to 50% of such investors' cash investment in any qualified Kansas 

business, subject to the limitations set forth in subsection (b). This tax credit may be used in its 
entirety in the taxable year in which the cash investment is made except that no tax credit shall be 

allowed in a year prior to January 1, 2005. If the amount by which that portion of the credit allowed by 

this section exceeds the investors' liability in any one taxable year, beginning in the year 2005, the 

remaining portion of the credit may be carried forward until the total amount of the credit is used. If 

the investor is a permitted entity investor, the credit provided by this section shall be claimed by the 

owners of the permitted entity investor in proportion to their ownership share of the permitted entity 

investor. (b) The secretary of revenue shall not allow tax credits of more than $50,000 for a single 

Kansas business or a total of $250,000 in tax credits for a single year per investor who is a natural 

person or owner of a permitted entity investor. No tax credits authorized by this act shall be allowed 

for any cash investments in qualified securities for any year after the year 2016. The total amount of 

tax credits which may be allowed under this section shall not exceed $4,000,000 during the tax year 

2007 and $6,000,000 for tax year 2008 and each tax year thereafter. The balance of unissued tax 
credits may be carried over for issuance in future years until 2016. (c) A cash investment in a qualified 

security shall be deemed to have been made on the date of acquisition of the qualified security, as such 

date is determined in accordance with the provisions of the internal revenue code. (d) No investor shall 



claim a credit under this section for cash investments in Kansas venture capital, inc. No Kansas 

venture capital company shall qualify for the tax credit for an investment in a fund created by articles 

81, 82, 83 or 84 of chapter 74 of the Kansas Statutes Annotated. (e) Any investor who has not owed 

any Kansas income tax under the provisions of article 32, chapter 79 of the Kansas Statutes Annotated 

for the immediate past three taxable years, who does not reasonably believe that it will owe any such 

tax for the current taxable year and who makes a cash investment in a qualified security of a qualified 

Kansas business shall be deemed to acquire an interest in the nature of a transferable credit limited to 
an amount equal to 50% of this cash investment. This interest may be transferred to any natural person 

of net worth, as defined in 17 C.F.R. 230.501(a) as in effect on the effective date of this act whether or 

not such person is then an investor and be claimed by the transferee as a credit against the transferee's 

Kansas income tax liability beginning in the year provided in subsection (a). No person shall be 

entitled to a refund for the interest created under this section. Only the full credit for any one 

investment may be transferred and this interest may only be transferred one time. A credit acquired by 

transfer shall be subject to the limitations prescribed in this section. Documentation of any credit 

acquired by transfer shall be provided by the investor in the manner required by the director of 

taxation. (f) The reasonable costs of the administration of this act, the review of applications for 

certification as qualified Kansas businesses and the issuance of tax credits authorized by this act shall 

be reimbursed through fees paid by the qualified Kansas businesses and the investors or the transferees 

of investors, according to a reasonable fee schedule adopted by the corporation. 
 

74-8134 Qualified Kansas business; application for qualification, contents, trade secrets to be 

accorded confidentiality; burden of proof to demonstrate qualification; notice upon change 

therein-- (a) Before an angel investor may be entitled to receive tax credits, as authorized by this act, 

such investor must have made a cash investment in a qualified security of a qualified Kansas business. 

This business must have been approved by KTEC as a qualified Kansas business prior to the date on 

which the cash investment was made. To be designated as a qualified Kansas business, a business 

must make application to KTEC in accordance with the provisions of this section. (b) Such application 

to KTEC shall be in form and substance as required by KTEC, but shall include at least the following: 

(b)(1) The name of the business and certified copies of the organizational documents of the business; 

(b)(2) a business plan, including a description of the business and the management, product, market 
and financial plan of business; (b)(3) a statement of the business innovative and proprietary 

technology, product or service; (b)(4) a statement of the potential economic impact of the enterprise, 

including the number, location and types of jobs expected to be created; (b)(5) a description of the 

qualified securities to be issued, the consideration to be paid for the qualified securities, the amount of 

any tax credits requested and the earliest year in which the tax credits may be redeemed; (b)(6) a 

statement of the amount, timing and projected use of the proceeds to be raised from the proposed sale 

of qualified securities; and (b)(7) such other information as KTEC may request, such as the names, 

addresses and taxpayer identification numbers of all investors who may qualify for the tax credit. Such 

list of investors who may qualify for the tax credits shall be amended as new qualified securities are 

sold or as any information on the list shall change.  (c) No business shall be designated as a qualified 

Kansas business unless such business meets all of the following criteria: (c)(1) The business must not 
have had annual gross revenues of more than $5,000,000 in the most recent tax year of the business; 

(c)(2) businesses that are not bioscience businesses must have been in operation for less than five 

years; bioscience businesses must have been in operation for less than 10 years; (c)(3) all else equal, 

first consideration will be given to animal health companies. (c)(4) the business must not have 

ownership interests including, but not limited to, common or preferred shares of stock that can be 

traded by the public via a stock exchange, electronic exchange, bulletin board or other public market 

place on or before the date that a qualifying investment is made; (c)(5) the business must not be 

engaged primarily in any one or more of the following enterprises: (A) Any service provider set forth 

in K.S.A. 17-2707, and amendments thereto; (B) the business of banking, savings and loan or lending 

institutions, credit or finance, or financial brokerage or investments; (C) the provision of professional 

services, such as legal, accounting or engineering services; (D) governmental, charitable, religious or 

trade organizations; (E) the ownership, development, brokerage, sales or leasing of real estate; (F) 
insurance; (G) construction or construction management or contracting; (H) business consulting or 

brokerage; (I) any business engaged primarily as a passive business, having irregular or noncontinuous 

operations, or deriving substantially all of the income of the business from passive investments that 



generate interest, dividends, royalties, or capital gains, or any business arrangements the effect of 

which is to immunize an investor from risk of loss; (J) any Kansas certified capital formation 

company; (K) any activity that is in violation of the law; and (L) any business raising money primarily 

to purchase real estate, land or fixtures; and (c)(6) the business must satisfy all other requirements of 

this act. (d) Notwithstanding the requirements of subsection (c), a business may be considered as a 

qualified Kansas business under the provisions of this act if such business falls within a standard 

industrial classification code. (e) The portions of documents and other materials submitted to KTEC 
that contain trade secrets shall be kept confidential and shall be maintained in a secured environment 

by the president of KTEC. For the purposes of this act, such portions of documents and other materials 

means any customer lists, any formula, compound, production data or compilation of information 

certain individuals within a commercial concern using such portions of documents and other material 

means to fabricate, produce or compound an article of trade, or, any service having commercial value, 

which gives the user an opportunity to obtain a business advantage over competitors who do not know 

or use such service. (f) A qualified Kansas business shall have the burden of proof to demonstrate to 

KTEC the qualifications of the business under this section and shall have the obligation to notify 

KTEC in a timely manner of any changes in the qualifications of the business or in the eligibility of 

investors to claim a tax credit for cash investment in a qualified security. 

 

79-32.153 Credit against tax for establishment of qualified business facility; conditions; amount; 
limitations--(a) For taxable years commencing after December 31, 1997, any taxpayer who shall 

invest in a qualified business facility, as defined in subsection (b) of K.S.A. 79-32,154, and 

amendments thereto, shall be allowed a credit for such investment, in an amount determined under 

subsection (b) against the tax imposed by the Kansas income tax act, the premium tax or privilege fees 

imposed pursuant to K.S.A. 40-252, and amendments thereto or the privilege tax as measured by net 

income of financial institutions imposed pursuant to chapter 79, article of the Kansas Statutes 

Annotated for the taxable year during which commencement of commercial operations, as defined in 

subsection (f) of K.S.A. 79-32,154, and amendments thereto, occurs at such qualified business facility, 

and for each of the nine succeeding taxable years. No credit shall be allowed under this section unless 

the number of qualified business facility employees, as determined under subsection (d) of K.S.A. 79-

32,154, and amendments thereto, engaged or maintained in employment at the qualified business 
facility as a direct result of the investment by the taxpayer for the taxable year for which the credit is 

claimed equals or exceeds two. Where an employee performs services for the taxpayer outside the 

qualified business facility, the employee shall be considered engaged or maintained in employment at 

the qualified business facility if (1) the employee's service performed outside the qualified business 

facility is incidental to the employee's service inside the qualified business facility, or (2) the base of 

operations or, the place from which the service is directed or controlled, is at the qualified business 

facility. (b) The credit allowed by subsection (a) for any taxpayer who invests in a qualified business 

facility shall be a portion of the tax, but not in excess of 50% of such tax, otherwise imposed on or 

measured by the taxpayer's qualified business facility income, as defined in subsection (g) of K.S.A. 

79-32,154, and amendments thereto, for the taxable year for which such credit is allowed. Such 

portion shall be an amount equal to the sum of the following:(1) One hundred dollars for each 
qualified business facility employee determined under K.S.A. 79-32,154, and amendments thereto; 

plus (2) one hundred dollars for each $100,000, or major fraction thereof (which shall be deemed to be 

51% or more), in qualified business facility investment as determined under K.S.A. 79-32,154, and 

amendments thereto. (c) For tax years commencing after December 31, 2005, any taxpayer claiming 

credits pursuant to this section, as a condition for claiming and qualifying for such credits, shall 

provide information pursuant to section 3, and amendments thereto, as part of the tax return in which 

such credits are claimed. Such credits shall not be denied solely on the basis of the contents of the 

information provided by the taxpayer pursuant to section 3, and amendments thereto. (d) No credit 

shall be allowed under this section for investment in a public utility, as such term is defined in K.S.A. 

66-104, and amendments thereto. 

 

79-32,160aT ax credits for establishment of qualified business facility; conditions; amount; 
limitations--(a) For taxable years commencing after December 31, 1999, any taxpayer who shall 

invest in a qualified business facility, as defined in subsection (b) of K.S.A. 79-32,154, and 

amendments thereto, and also meets the definition of a business in subsection (b) of K.S.A. 74-50,114, 



and amendments thereto, shall be allowed a credit for such investment, in an amount determined under 

subsection (b) or (c), as the case requires, against the tax imposed by the Kansas income tax act or 

where the qualified business facility is the principal place from which the trade or business of the 

taxpayer is directed or managed and the facility has facilitated the creation of at least 20 new full-time 

positions, against the premium tax or privilege fees imposed pursuant to K.S.A. 40-252, and 

amendments thereto, or as measured by the net income of financial institutions imposed pursuant to 

chapter 79, article 11 of the Kansas Statutes Annotated, for the taxable year during which 
commencement of commercial operations, as defined in subsection (f) of K.S.A. 79-32,154, and 

amendments thereto, occurs at such qualified business facility. In the case of a taxpayer who meets the 

definition of a manufacturing business in subsection (d) of K.S.A. 74-50,114, and amendments 

thereto, no credit shall be allowed under this section unless the number of qualified business facility 

employees, as determined under subsection (d) of K.S.A. 79-32,154, and amendments thereto, 

engaged or maintained in employment at the qualified business facility as a direct result of the 

investment by the taxpayer for the taxable year for which the credit is claimed equals or exceeds two. 

In the case of a taxpayer who meets the definition of a nonmanufacturing business in subsection (f) of 

K.S.A. 74-50,114, and amendments thereto, no credit shall be allowed under this section unless the 

number of qualified business facility employees, as determined under subsection (d) of K.S.A. 79-

32,154, and amendments thereto, engaged or maintained in employment at the qualified business 

facility as a direct result of the investment by the taxpayer for the taxable year for which the credit is 
claimed equals or exceeds five. Where an employee performs services for the taxpayer outside the 

qualified business facility, the employee shall be considered engaged or maintained in employment at 

the qualified business facility if (1) the employee's service performed outside the qualified business 

facility is incidental to the employee's service inside the qualified business facility, or (2) the base of 

operations or, the place from which the service is directed or controlled, is at the qualified business 

facility. (b) The credit allowed by subsection (a) for any taxpayer who invests in a qualified business 

facility which is located in a designated nonmetropolitan region established under K.S.A. 74-50,116, 

and amendments thereto, on or after the effective date of this act, shall be a portion of the income tax 

imposed by the Kansas income tax act on the taxpayer's Kansas taxable income, the premium tax or 

privilege fees imposed pursuant to K.S.A. 40-252, and amendments thereto, or the privilege tax as 

measured by the net income of financial institutions imposed pursuant to chapter 79, article 11 of the 
Kansas Statutes Annotated, for the taxable year for which such credit is allowed, but in the case where 

the qualified business facility investment was made prior to January 1, 1996, not in excess of 50% of 

such tax. Such portion shall be an amount equal to the sum of the following: (1) Two thousand five 

hundred dollars for each qualified business facility employee determined under K.S.A. 79-32,154, and 

amendments thereto; plus (2) one thousand dollars for each $100,000, or major fraction thereof, which 

shall be deemed to be 51% or more, in qualified business facility investment, as determined under 

K.S.A. 79-32,154, and amendments thereto.  (c) The credit allowed by subsection (a) for any taxpayer 

who invests in a qualified business facility, which is not located in a nonmetropolitan region 

established under K.S.A. 74-50,116, and amendments thereto, and which also meets the definition of 

business in subsection (b) of K.S.A. 74-50,114, and amendments thereto, on or after the effective date 

of this act, shall be a portion of the income tax imposed by the Kansas income tax act on the taxpayer's 
Kansas taxable income, the premium tax or privilege fees imposed pursuant to K.S.A. 40-252, and 

amendments thereto, or the privilege tax as measured by the net income of financial institutions 

imposed pursuant to chapter 79, article 11 of the Kansas Statutes Annotated, for the taxable year for 

which such credit is allowed, but in the case where the qualified business facility investment was made 

prior to January 1, 1996, not in excess of 50% of such tax. Such portion shall be an amount equal to 

the sum of the following: (1) One thousand five hundred dollars for each qualified business facility 

employee as determined under K.S.A. 79-32,154, and amendments thereto; and (2) one thousand 

dollars for each $100,000, or major fraction thereof, which shall be deemed to be 51% or more, in 

qualified business facility investment as determined under K.S.A. 79-32,154, and amendments thereto.  

(d) The credit allowed by subsection (a) for each qualified business facility employee and for qualified 

business facility investment shall be a one-time credit. If the amount of the credit allowed under 

subsection (a) exceeds the tax imposed by the Kansas income tax act on the taxpayer's Kansas taxable 
income, the premium tax and privilege fees imposed pursuant to K.S.A. 40-252, and amendments 

thereto, or the privilege tax as measured by the net income of financial institutions imposed pursuant 

to chapter 79, article 11 of the Kansas Statutes Annotated for the taxable year, or in the case where the 



qualified business facility investment was made prior to January 1, 1996, 50% of such tax imposed 

upon the amount which exceeds such tax liability or such portion thereof may be carried over for 

credit in the same manner in the succeeding taxable years until the total amount of such credit is used. 

Except that, before the credit is allowed, a taxpayer, who meets the definition of a manufacturing 

business in subsection (d) of K.S.A. 74-50,114, and amendments thereto, shall recertify annually that 

the net increase of a minimum of two qualified business facility employees has continued to be 

maintained and a taxpayer, who meets the definition of a nonmanufacturing business in subsection (f) 
of K.S.A. 74-50,114, and amendments thereto, shall recertify annually that the net increase of a 

minimum of five qualified business employees has continued to be maintained. (e) Notwithstanding 

the foregoing provisions of this section, any taxpayer qualified and certified under the provisions of 

K.S.A. 74-50,131, and amendments thereto; which, prior to making a commitment to invest in a 

qualified Kansas business, has filed a certificate of intent to invest in a qualified business facility in a 

form satisfactory to the secretary of commerce; and that has received written approval from the 

secretary of commerce for participation and has participated, during the tax year for which the 

exemption is claimed, in the Kansas industrial training, Kansas industrial retraining or the state of 

Kansas investments in lifelong learning program or is eligible for the tax credit established in K.S.A. 

74-50,132, and amendments thereto, shall be entitled to a credit in an amount equal to 10% of that 

portion of the qualified business facility investment which exceeds $50,000 in lieu of the credit 

provided in subsection (b)(2) or (c)(2) without regard to the number of qualified business facility 
employees engaged or maintained in employment at the qualified business facility. The credit allowed 

by this subsection shall be a one-time credit. If the amount thereof exceeds the tax imposed by the 

Kansas income tax act on the taxpayer's Kansas taxable income or the premium tax or privilege fees 

imposed pursuant to K.S.A. 40-252, and amendments thereto, or the privilege tax as measured by net 

income of financial institutions imposed pursuant to chapter 79, article 11 of the Kansas Statutes 

Annotated for the taxable year, the amount thereof which exceeds such tax liability may be carried 

forward for credit in the succeeding taxable year or years until the total amount of the tax credit is 

used, except that no such tax credit shall be carried forward for deduction after the 10th taxable year 

succeeding the taxable year in which such credit initially was claimed and no carry forward shall be 

allowed for deduction in any succeeding taxable year unless the taxpayer continued to be qualified and 

was recertified for such succeeding taxable year pursuant to K.S.A. 74-50,131, and amendments 
thereto. (f) For tax years commencing after December 31, 2005, any taxpayer claiming credits 

pursuant to this section, as a condition for claiming and qualifying for such credits, shall provide 

information pursuant to section 3, and amendments thereto, as part of the tax return in which such 

credits are claimed. Such credits shall not be denied solely on the basis of the contents of the 

information provided by the taxpayer pursuant to section 3, and amendments thereto. (g) This section 

and K.S.A. 79-32,160b, and amendments thereto, shall be part of and supplemental to the job 

expansion and investment credit act of 1976 and acts amendatory thereof and supplemental thereto. 

 

79-32.160b Planned project within existing enterprise zone; tax election; prior act--Any taxpayer 

who has developed plans for the construction, reconstruction, enlarging or remodeling of a qualified 

business facility located within an enterprise zone or who has developed plans for the purchase of 
machinery or equipment for installation at a qualified business facility located within an enterprise 

zone may elect to claim the income tax credits and sales tax exemption available prior to the effective 

date of this act. In order to make such an election, the taxpayer shall submit to the department of 

revenue by certified mail, a form provided by the department, which shall identify the planned project 

prior to January 1, 1993. 

 

79-32,175 Credit against tax for making taxpayer's principal dwelling or property accessible to 

persons with a disability; definitions--As used in this act: (a) ñAccessible to individuals with a 

disabilityò means in conformance with Title I and Title III of the Americans with disabilities act of 

1990, 42 USCA 12101 et seq. and 28 CFR Part 36 and 29 CFR 1630 et seq. (b) ñFacilityò means 

facility as such term is defined in 28 CFR Part 36.104, but shall not mean new construction or any 

addition made to an existing facility except with regard to a facility described by K.S.A. 79-32,176, 
and amendments thereto. (c) ñExpenditures for the purpose of making all or any portion of an existing 

facility accessible to individuals with a disabilityò includes only those expenditures specifically 

attributable to the: (1) Removal or equivalent facilitation of an existing architectural barrier, when 



removal or equivalent facilitation is for the purpose of making an existing facility accessible to 

individuals with a disability; or (2) new construction of a facility described by K.S.A. 79-32,176, and 

amendments thereto which will facilitate is accessibility to individuals with a disability. Such term 

shall not include any part of any expense paid or incurred in connection with the new construction or 

substantial alteration of a facility, except with regard to a facility described by K.S.A. 79-32,176, or 

the normal replacement of depreciable property. (d) ñExpenditures for the purpose of making all or 

any portion of an existing facility or of equipment usable for the employment of persons with a 
disabilityò includes only those expenditures specifically attributable to the modification or adaptation 

of an existing facility or of equipment, which modification or adaptation is for the purpose of 

employing individuals with a disability. 

 

79-32,176Same; amount; carryover to subsequent taxable years; credit refundable, when 

-- (a) Any resident individual taxpayer who makes expenditures for the purpose of making all or any 

portion of an existing facility accessible to individuals with a disability, which facility is used as, or in 

connection with, such taxpayer's principal dwelling or the principal dwelling of a lineal ascendant or 

descendant, including construction of a small barrier free living unit attached to such principal 

dwelling, shall be entitled to claim a tax credit in an amount equal to the applicable percentage of such 

expenditures or $9,000, whichever is less, against the income tax liability imposed against such 

taxpayer pursuant to article 32 of chapter 79 of the Kansas Statutes Annotated. Nothing in this 
subsection shall be deemed to prevent any such taxpayer from claiming such credit: (1) For each 

principal dwelling in which the taxpayer or lineal ascendant or descendant may reside, or facility used 

in connection therewith; or (2) more than once, but not more often than once every four-year period of 

time. The applicable percentage of such expenditures eligible for credit shall be as set forth in the 

following schedule: 

 

Taxpayer's Kansas Adjusted Gross Income          % of expenditures eligible for credit  

 

$0 to $25,000                                                                                  100% 

Over $25,000 but not over $30,000                                               90% 

Over $30,000 but not over $35,000                                               80% 
Over $35,000 but not over $40,000                                               70% 

Over $40,000 but not over $45,000                                               60% 

Over $45,000 but not over $55,000                                               50% 

Over $55,000                                                                                      0 

  

Such tax credit shall be deducted from the taxpayer's income tax liability for the taxable year in which 

the expenditures are made by the taxpayer. If the amount of such tax credit exceeds the taxpayer's 

income tax liability for such taxable year, the amount thereof which exceeds such tax liability may be 

carried over for deduction from the taxpayer's income tax liability in the next succeeding taxable year 

or years until the total amount of the tax credit has been deducted from tax liability, except that no 

such tax credit shall be carried over for deduction after the fourth taxable year succeeding the taxable 
year in which the expenditures are made.  (b) Notwithstanding the provisions of subsection (a), if the 

amount of the taxpayer's tax liability is less than $2,250 in the first year in which the credit is claimed 

under this section, an amount equal to the amount by which ¼ of the credit allowable under this 

section exceeds such tax liability shall be refunded to the taxpayer and the amount by which such 

credit exceeds such tax liability less the amount of such refund may be carried over for the next three 

succeeding taxable years. If the amount of the taxpayer's tax liability is less than $2,250 in the second 

year in which the credit is claimed under this section, an amount equal to the amount by which 1/3 of 

the amount of the credit carried over from the first taxable year exceeds such tax liability shall be 

refunded to the taxpayer and the amount by which the amount of the credit carried over from the first 

taxable year exceeds such tax liability less the amount of such refund may be carried over for the next 

two succeeding taxable years. If the amount of the taxpayer's tax liability is less than $2,250 in the 

third year in which the credit is claimed under this section, an amount equal to the amount by which ½ 
of the amount carried over from the second taxable year exceeds such tax liability shall be refunded to 

the taxpayer and the amount by which the amount of the credit carried over from the second taxable 

year exceeds such tax liability less the amount of such refund may be carried over to the next 



succeeding taxable year. If the amount of the credit carried over from the third taxable year exceeds 

the taxpayer's income tax liability for such year, the amount thereof which exceeds such tax liability 

shall be refunded to the taxpayer. 

 

79-32.177 Credit against tax for making certain property used in trade or business or held for 

production of income accessible to or usable in the employment of persons with a disability; 

amount; carryover to subsequent taxable years--Any taxpayer who makes expenditures for the 
purpose of making all or any portion of an existing facility accessible to individuals with a disability, 

or who makes expenditures for the purpose of making all or any portion of a facility or of equipment 

usable for the employment of individuals with a disability, which facility or equipment is on real 

property located in this state and used in a trade or business or held for the production of income, shall 

be entitled to claim an income tax credit in an amount equal to 50% of such expenditures or, the 

amount of $10,000, whichever is less, against the income tax liability imposed against such taxpayer 

pursuant to article 32 of chapter 79 of the Kansas Statutes Annotated. Such tax credit shall be 

deducted from the taxpayer's income tax liability for the taxable year in which the expenditures are 

made by the taxpayer. If the amount of such tax credit exceeds the taxpayer's income tax liability for 

such taxable year, the amount thereof which exceeds such tax liability may be carried over for 

deduction from the taxpayer's income tax liability in the next succeeding taxable year or years until the 

total amount of the tax credit has been deducted from tax liability, except that no such tax credit shall 
be carried over for deduction after the fourth taxable year succeeding the taxable year in which the 

expenditures are made. 

 

79-32.182 Credit against tax for certain research and development activity expenditures; 

amount; limitation -- (a) For any taxable year commencing after December 31, 1987, and before 

January 1, 2001, a credit shall be allowed against the tax imposed by the Kansas income tax act on the 

Kansas taxable income of a taxpayer for expenditures in research and development activities 

conducted within this state in an amount equal to 6 ½% of the amount by which the amount expended 

for such activities in the taxable year of the taxpayer exceeds the taxpayer's average of the actual 

expenditures for such purposes made in such taxable year and the next preceding two taxable years. 

(b) In any one taxable year, the amount of such credit allowable for deduction from the taxpayer's tax 
liability shall not exceed 25% of the total amount of such credit plus any applicable carry forward 

amount. The amount by which that portion of the credit allowed by subsections (a) and (b) to be 

claimed in any one taxable year exceeds the taxpayer's tax liability in such year may be carried 

forward until the total amount of the credit is used. (c) As used in this section, the term ñexpenditures 

in research and development activitiesò means expenditures made for such purposes, other than 

expenditures of moneys made available to the taxpayer pursuant to federal or state law, which are 

treated as expenses allowable for deduction under the provisions of the federal internal revenue code 

of 1986, and amendments thereto. 

 

79-32. 182b Credit against tax for certain research and development activity expenditures-- (a) 

For all taxable years commencing after December 31, 2000, a credit shall be allowed against the tax 
imposed by the Kansas income tax act on the Kansas taxable income of a taxpayer for expenditures in 

research and development activities conducted within this state in an amount equal to 61/2% of the 

amount by which the amount expended for such activities in the taxable year of the taxpayer exceeds 

the taxpayer's average of the actual expenditures for such purposes made in such taxable year and the 

next preceding two taxable years. (b) In any one taxable year, the amount of such credit allowable for 

deduction from the taxpayer's tax liability shall not exceed 25% of the total amount of such credit plus 

any applicable carry forward amount. The amount by which that portion of the credit allowed by 

subsections (a) and (b) to be claimed in any one taxable year exceeds the taxpayer's tax liability in 

such year may be carried forward until the total amount of the credit is used. (c) As used in this 

section, the term "expenditures in research and development activities" means expenditures made for 

such purposes, other than expenditures of moneys made available to the taxpayer pursuant to federal 

or state law, which are treated as expenses allowable for deduction under the provisions of the federal 
internal revenue code of 1986, and amendments thereto. 

 

79-32,190Child day care assistance tax credit; amount (a)--Any taxpayer that pays for or provides 



child day care services, including the provision of the service of locating such services, to its 

employees or that provides facilities and necessary equipment for child day care services shall be 

allowed a credit against the privilege or income tax imposed by articles 11 and 32 of chapter 79 of the 

Kansas Statutes Annotated as follows: (a)(1) Thirty percent of the total amount expended in the state 

during the taxable year by a taxpayer for child day care services purchased to provide care for the 

dependent children of the taxpayer's employees or for the provision of the service of locating such 

services for such children; (a)(2)  (a)(2)(A) in the taxable year in which a facility providing child day 
care services in the state for use primarily by the dependent children of the taxpayer's employees is 

established, 50% of the total amount expended during such year by a taxpayer in the establishment and 

operation of such facility; (a)(2)(B) in the taxable years other than the taxable year to which paragraph 

(2)(A) applies, 30% of the amount equal to the total amount expended during the taxable year by a 

taxpayer for the operation of a facility described in paragraph (2)(A) less the amount of moneys 

received by the taxpayer for use of such facility for child day care services; (a)(3)  (a)(3)(A) in the 

taxable year in which a facility providing child day care services in the state for use primarily by the 

dependent children of the taxpayer's employees is established in conjunction with one or more other 

taxpayers, 50% of the total amount expended during such year by a taxpayer in the establishment and 

operation of such facility; (a)(3)(B) in the taxable years other than the taxable year to which paragraph 

(3)(A) applies, 30% of the amount equal to the total amount expended during the taxable year by a 

taxpayer for the operation of a facility described in paragraph (3)(A) less the amount of moneys 
received by the taxpayer for use of such facility for child day care services. (b) No credit shall be 

allowed under this section unless the child day care facility or provider is licensed or registered 

pursuant to Kansas law. (c) The credit allowed by paragraphs (1), (2)(B) and (3)(B) of subsection (a) 

shall not exceed $30,000 for any taxpayer during any taxable year. The credit allowed by paragraphs 

(2)(A) and (3)(A) of subsection (a) shall not exceed $45,000 for any taxpayer during any taxable year. 

The amount of the credit which exceeds the tax liability for a taxable year shall be refunded to the 

taxpayer. If the taxpayer is a corporation having an election in effect under subchapter S of the federal 

internal revenue code or a partnership, the credit provided by this section shall be claimed by the 

shareholders of such corporation or the partners of such partnership in the same manner as such 

shareholders or partners account for their proportionate shares of the income or loss of the corporation 

or partnership. (d) The aggregate amount of credits claimed under this act for any fiscal year shall not 
exceed $3,000,000. 

 

79-32,192Credit against tax for purchase costs of equipment used in manufacture of products 

from postconsumer waste; limitations--(a) There shall be allowed as a credit against the tax liability 

of a taxpayer imposed under the Kansas income tax act an amount equal to 20% of the costs incurred 

by the taxpayer for purchases of qualified equipment if the total capacity of qualified equipment 

owned by the taxpayer on the last day of the taxable year in which such credit is claimed exceeds the 

total capacity of qualified equipment owned by the taxpayer on the last day of the base year. Such 

credit shall be claimed in the taxable year in which at least 70% of the total production capacity of the 

qualified equipment is used by the taxpayer to manufacture products. If the amount of such tax credit 

exceeds the taxpayer's income tax liability for such taxable year, the amount thereof which exceeds 
such tax liability may be carried over for deduction from the taxpayer's income tax liability in the next 

succeeding taxable year or years until the total amount of the tax credit has been deducted from tax 

liability, except that no such tax credit shall be carried over for deduction after the seventh taxable 

year succeeding the taxable year in which the tax credit is claimed. In no event shall the aggregate of 

any such credit for a taxpayer exceed $100,000. (b) If qualified equipment which is purchased by any 

taxpayer who has claimed the credit allowable pursuant to this section is disposed of or otherwise 

ceases to be qualified equipment within three years of the taxable year for which such credit is 

allowed, the taxpayer shall refund the amount of the tax credit which was deducted from income tax 

liability which exceeds the following amounts: (1) Within the first year, zero; (2) within the second 

year, an amount equal to 33% of the amount of the credit allowed; (3) within the third year, an amount 

equal to 67% of the amount of the credit allowed. Any taxpayer who has refunded an amount pursuant 

to this subsection shall no longer be eligible to carry forward any amount of the credit which had not 
been used as of the date such refund is made. (c) (c)(1) The department of revenue shall prepare a 

report on the effectiveness of the tax credit allowed pursuant to the provisions of this section. Such 

report shall include the following information based upon the most current information available at the 



time of preparation: (c)(1)(A) The number of taxpayers who were allowed the tax credit and the 

aggregate dollar amount of tax credits allowed; (c)(1)(B) the volume of postconsumer waste utilized 

by qualified equipment for which the tax credit was allowed which would have otherwise been 

disposed of as waste and the percentage that the volume of postconsumer waste constitutes of the total 

volume of materials utilized in the manufacture of products; (c)(1)(C) the number of new employees 

resulting from the use of qualified equipment for which the tax credit was allowed; (c)(1)(D) the 

amount of property tax revenues attributable to qualified equipment for which the tax credit was 
allowed; and (c)(1)(E) the types and quantity of products produced from qualified equipment for 

which the tax credit was allowed. (c)(2) Any taxpayer who is allowed the credit pursuant to the 

provisions of this section shall make available, upon request of the department of revenue, such 

information as is necessary for the department to prepare the report required by this subsection. (c)(3) 

The report shall be submitted to the legislature no later than January 1, 1994. (d) As used in this 

section, unless the context otherwise requires: (d)(1) ñBase yearò means the income tax year 

immediately preceding the income tax year for which the credit allowed pursuant to the provisions of 

this section is claimed. (d)(2) ñCapacityò means the volume of postconsumer waste which qualified 

equipment is capable of processing or handling. (d)(3) ñCollectionò means: (d)(3)(A) The acquisition 

of materials from businesses or the general public through purchase or donation, including the 

organization of systems for such acquisition; (d)(3)(B) the preparation of materials for over-the-road 

transportation through cleaning, densification by shredding, baling, or any other method, or 
coalescence, including the organization of systems for such preparation; or (d)(3)(C) the transportation 

of postconsumer waste between separate geographical locations. (d)(4) ñCostò means the amount of 

the purchase price or the amount of the annual lease payment. (d)(5) ñEnergy conversionò means the 

use of postconsumer waste for the transformation of materials into heat to be converted into steam, 

electrical power, or other forms of energy which results in a corresponding decrease in the use of coal, 

natural gas, or other naturally occurring fuel for such purposes. Energy conversion includes, but is not 

limited to, methods by which gases generated by the decomposition of organic waste are captured in 

order to be sold in lieu of other energy-producing gas. Energy conversion does not include any 

incineration of solid waste for the primary purpose of reducing the quantity of such solid waste. (d)(6) 

ñPostconsumer wasteò means only those products and materials generated by businesses or 

consumers which have served their intended end use or usefulness and either have been or would 
normally be disposed of as solid waste except for the fact that they are separated from solid waste for 

purposes of collection, recycling or reuse. Postconsumer waste shall not include hazardous waste, as 

defined in K.S.A. 65-3430, and amendments thereto. (d)(7) ñProductò means any material resulting 

from a manufacturing process and offered for sale to the private or public sector which is composed of 

at least 25% postconsumer waste, including energy conversion occurring in such manufacturing 

process, and which is used exclusively for any purpose other than as virgin material in a separate 

manufacturing process. Product does not include any shredded material unless such shredded material 

is incorporated directly into the manufacturing process, is to be used for energy conversion, or is to be 

used as compost.(d)(8) ñPurchaseò means: (d)(8)(A) Any transaction under which title to qualified 

equipment is transferred for consideration; or (d)(8)(B) any lease contract for qualified equipment for 

a period of at least three years regardless of whether title to qualified equipment is transferred at the 
end of such period. (d)(9)  (d)(9)(A) ñQualified equipmentò means machinery or equipment located 

within Kansas which has at least an estimated three-year useful life and which at least 70% of the total 

production capacity thereof is used by the taxpayer to manufacture products within three years of the 

date of purchase. (d)(9)(B) Qualified equipment shall not include any machinery or equipment which 

is used for the collection of postconsumer waste. (e) The provisions of this section shall be applicable 

to all taxable years commencing after December 31, 1991, but prior to January 1, 1996. 

 

79-32.244Credit for compensation paid by employers to employees who are members of national 

guard and reserved forces-- (a) For taxable years 2006, 2007 and 2008, an employer who employs a 

member of the Kansas army and air national guard or a member of a Kansas unit of the reserved forces 

of the United States who was federally activated and deployed on or after August 7, 1990, that such 

employer did not employ prior to such activation and deployment and who is unemployed at the time 
of such employment shall be allowed a credit against the income tax imposed by the Kansas income 

tax act in an amount equal to 25% of the amount paid during the taxable year by such employer to 

such member as salary or compensation. Such credit shall not exceed $7,000 for each member 



employed by such employer. The credit provided in this section shall be limited to salary or 

compensation paid to such member for one year for each member employed by such employer. 

 (b) The credit allowed by this section shall not exceed the amount of tax imposed under the Kansas 

income tax act reduced by the sum of any other credits allowable pursuant to law. If the amount of the 

credit allowed by subsection (a) of this section exceeds the taxpayer's income tax liability imposed 

under the Kansas income tax act, such excess amount may be carried over for credit in the same 

manner in the succeeding taxable years until the total amount of such credit is used. 

Kentucky 2:010-1 Kentucky Jobs Development Act Program Definitions.--(1) "Act"  means KRS 154.24-010 
through KRS 154.24-150. (2) "Activation date"  means a date that: (2)(a) Shall be designated by the 

company and set forth in the service and technology agreement, within two (2) years from the date of 

the authorityôs final approval resolution; and (2)(b) Commences the companyôs ten (10) year period of 

eligibility for wage assessments and income tax credits. (3) "Approved company"  is defined in KRS 

154.24-010(3). (4) "Assessment" is defined in KRS 154.24-010(5). (5) "Authorit y"  is defined in 

KRS 154.24-010(6). (6) "Commonwealth" is defined in KRS 154.24-010(8). (7) "Economic 

development project" is defined in KRS 154.24-010(9). (8) "Eligible company"  is defined by KRS 

154.24-010(10). (9) "Full-time employee" is defined in KRS 154.24-010(13). (10) "Inducements"  is 

defined in KRS 154.24-010(15). (11) "KRS"  means the Kentucky Revised Statutes, as they may be 

amended from time to time. (12) "Rent"  is defined in KRS 154.24-010(19).1(13) "Service or 

technology" is defined in KRS 154.24-010(20). (14) "Start-up costs" is defined in KRS 154.24-

010(21). 
 

2:010-2 Service or Technology; Excluded Classifications.  (1) "Service or technology" defined in 

KRS 154.24-010 shall not include the following classifications listed by division in the index of the 

"North American Industry Classification System" (2002 ed.) published by the United States Office of 

Management and Budget and incorporated by reference in Section 7 of this administrative regulation: 

(1)(a) Section 11. Agriculture, forestry, fishing, and hunting; (1)(b) Section 21. Mining; (1)(c) Section 

23. Construction; and1)(d) Section 31-33. Manufacturing. (2) Any company principally engaged in an 

ineligible activity, including those listed in subsection (1) of this section, may be approved for the 

Kentucky Jobs Development Act Program if the company's service and technology activity: (2)(a) 

Complies with the requirements of this administrative regulation; (2)(b) Is operated by the company in 

a separate division; and  (2)(c) Is approved by the authority. 
 

2:010-3 Kentucky Jobs Development Act Program.  (1) A company wishing to participate in the 

Kentucky Jobs Development Act Program shall file an application with the authority which shall 

contain: (1)(a) Documentation and certification required pursuant to KRS 154.24-090(1). 

Documentation of services provided for persons located outside the Commonwealth shall include the 

annual gross revenues directly generated from the economic development project. In the case of those 

economic development projects which for purposes of the approved company and in accordance with 

generally accepted accounting principles do not generate revenues, the required documentation shall 

include the annual gross revenues generated by the entity for which the services from the economic 

development project are provided; (1)(b) Information required pursuant to KRS 154.24-090(2), (3) 

and (4); (1)(c) A list of the competitors of the applicant in the Commonwealth; (1)(d) Notice that a 
$500 nonrefundable application fee payable to the authority shall be submitted with the application; 

(1)(e) A brief history of the business and description of the project, including description of service or 

technology activities; (1)(f) A letter of support from the appropriate local elected officials, including 

an acknowledgment that the local community is supportive of the job assessment incentive; (1)(g) 

Notice that an administrative fee of one-tenth (.1) of one (1) percent of the estimated approved costs 

for the entire period, with a minimum administrative fee of $1,000 in addition to the $500 application 

fee, is payable upon execution of the service and technology agreement. If the approved costs, as 

finally determined, are adjusted upward, the administrative fee shall be increased 

commensurately;(1)(h) Notice that a completed Economic Development Incentive Disclosure 

Statement as incorporated by reference, shall be submitted as a part of the application; (1)(i) Projected 

costs and a breakdown of those costs, including: (1)(i)1. Annual rent for the building or the fair rental 

value if the building is being purchased; (1)(i)2. Start-up costs as defined in KRS 154.24-010(21); and 
(1)(i)3. Relocation costs as defined in KRS 154.24-010(18); (1)(j) For the ten (10) year period of the 

financial assistance: (j)1. The annual estimated wages to be paid; (1)(j)2. The annual wage assessment; 



and (1)(j)3. The annual income tax credit; (1)(k) The current number of jobs at the project location, 

both full time and part time; (1)(l) The number of new full-time and part-time jobs to be created at the 

project location by the activation date; (1)(m) The total projected number of full-time and part-time 

jobs that will exist at the project at the activation date; and (1)(n) The number of skilled, semiskilled, 

unskilled, managerial and technical jobs created by the projects. (2) Pursuant to KRS 154.24-100 the 

authority may preliminarily approve eligible companies after consideration of the application for the 

Kentucky Jobs Development Act Program if it determines the company meets all the requirements of 
the Act and this administrative regulation. 

 

2:010-4 Section 4. Hearing Procedure.  (1) The authority shall appoint a hearing agent and hold at 

least one (1) public hearing to solicit public comments. At the hearing the company shall address the 

criteria in KRS 154.24-090. (2) The hearing shall be held in Frankfort and notice of the hearing shall 

include the date, time and precise location, including street address, where the hearing shall be held. 

(3) The public shall be afforded the opportunity to present evidence and comment on the application at 

the public hearing. (4) Public hearings shall be conducted informally to allow reasonable commentary 

on the application. (5) Public hearings shall be tape recorded by the authority and copies made 

available to the public. Any person requesting a copy of the tape shall provide a blank audio cassette 

upon which the copy will be provided. (6) The hearing agent shall summarize the comments offered at 

the public hearing and shall submit the summary to the authority for its consideration of whether to 
designate the eligible company as an approved company. (6)(a) The hearing agent shall not express an 

opinion about whether the eligible company should be designated by the authority as an approved 

company. (6)(b) Two (2) copies of the report of the hearing agent shall be completed and provided to 

the authority at least ten (10) days prior to its meeting to consider designating the eligible company as 

an approved company. 

 

2:010-5 Section 5. Service and Technology Agreement Contents. The authority may require the 

following additional information as a part of the negotiated terms of a service and technology 

agreement pursuant to KRS 154.24-120: (1) Annual, quarterly or monthly progress reports to the 

authority; (2) Annual, quarterly or monthly certifications to assure compliance with KRS 154.24-

090(1), 154.24-120(2)(b) and 154.24-140(4); (3) Annual certifications of rental payments referred to 
in KRS 154.24-130(2); (4) Annual, quarterly or monthly financial reports to the authority; (5) Access 

to the approved company's records; and (6) Access to the approved companyôs facilities. 

 

2:010-6 Activation.  If an approved company has not met the job creation requirements as set forth in 

KRS 154.24-090 and the service and technology agreement by its activation date, the company shall 

lose its approved company status and shall not be eligible for the authorized inducements under the 

service and technology agreement, unless it requests and receives an extension pursuant to KRS 

154.24-090(2). The extension established by KRS 154.24-090(2) may only be granted to permit the 

company to create the number of jobs required by statute. No inducements may be taken during the 

extension period until the job creation requirement is met. 

 
2:010-7 Incorporation by Reference.  (1) The following material is incorporated by reference: (1)(a) 

The "Application for Kentucky Jobs Development Act Program" (Application) which also includes the 

"Economic Development Incentive Disclosure Statement"; and (1)(b) The "North American Industry 

Classification System" (2002 ed.) (NAIC) from the United States Office of Management and Budget. 

(2) This material may be inspected, copied or obtained, subject to applicable copyright law, at the 

offices of the Cabinet for Economic Development, 24th Floor, Capital Plaza Tower, Frankfort, 

Kentucky, Monday through Friday, 8 a.m. to 4:30 p.m. 

 

18:180 Kentucky Industrial Revitalization Act Job Revitalization Assessment Fees 

1. Definitions. (1) "Annual  Report"  means Form Number 42A814, which is incorporated by 

reference in 103 KAR 1:050.  (2) "Approved company" is defined in KRS 154.26-010(4) .(3) 

"Assessment" is defined in KRS 154.26-010(6).  (4) "Authority" is defined in KRS 154.26-010(7).  
(5) "Depar tment"  means the Department of Revenue.  (6) "Economic development project" or 

"project"  is defined in KRS 154.26-010(9) .(7) "Gross wages subject to income tax" mean any 

payment an employer gives an employee for services performed as reported in box 1 of Internal 



Revenue Service Form W-2, Wage and Tax Statement.(8) "KIRA"  means the Kentucky Industrial 

Revitalization Act, which is codified as KRS 154.26-010 to 154.26-100. 2. Annual Report for 

Assessment. (1) An approved company with a KIRA project shall file an annual report with the 

department.  (2) An annual report for the KIRA assessment shall be faxed or mailed to the department 

on or before March 15 to report wage assessments claimed for the preceding calendar year. (3) 

Information required on the annual report shall include: (3)(a) Business name;(3)(b) KIRA number 

assigned by the Cabinet for Economic Development; (3)(c) Kentucky withholding account number; 
(3)(d) Activation date of project; (3)(e) Total annual gross wages subject to income tax for all KIRA 

employees;(3)(f) Total annual Kentucky KIRA wage assessments claimed; (3)(g) Total annual local 

KIRA wage assessments claimed; and (3)(h) Total annual Kentucky tax withheld and reported for all 

employees; (4) Information required to be submitted as an attachment to the annual report in a 

spreadsheet format shall include: (4)(a) Each eligible employee's name; (4)(b) Each eligible 

employee's Social Security number; (4)(c) Each eligible employee's state of residence; (4)(d) Annual 

gross wages subject to income tax per eligible employee; (4)(e) Annual Kentucky tax withheld per 

eligible employee; and.(4)(f) Annual Kentucky KIRA wage assessment claimed per eligible employee. 

(33 Ky.R. 1201; Am. 1519; eff. 1-5-2007.) 

 

18:190 Kentucky Rural Economic Development Act Job Development Assessment Fee--18:190-

1. Definitions. .(1) "Annual Report" means Form Number 42A811, which is incorporated by 

reference in 103 KAR 1:050. (2) "Approved Company" is defined in KRS 154.22-010(4). (3) 

"Assessment" is defined in KRS 154.22-010(6). (4) "Authority" is defined in KRS 154.22-010(7).  

(5) "Department"  means the Department of Revenue. (6) "Economic development project" or 

"project"  is defined in KRS 154.22-010(10).  (7) "Gross wages" mean any payment an employer 

gives an employee for services performed as reported in box 1 of Internal Revenue Service Form W-2, 

Wage and Tax Statement.  (8) "KREDA" means the Kentucky Rural Economic Development Act, 

which is codified as KRS 154.22-010 to 154.22-080. 

 

18:190-2. Annual Report for Assessment. (1) An approved company with a KREDA project shall 

file an annual report with the department.  (2) An annual report for the KREDA job development 

assessment fee shall be faxed or mailed to the department on or before March 15 to report wage 
assessments claimed for the preceding calendar year.  (3) Information required on the annual report 

shall include (3)(a) Business name; (3)(b) KREDA number assigned by the Cabinet for Economic 

Development;(3)(c) Kentucky withholding account number;(3)(d) Activation date of project;(3)(e) 

Total annual gross wages paid to eligible KREDA employees;(3)(f) Total annual Kentucky KREDA 

wage assessments claimed; (3)(g) Total annual local KREDA wage assessments claimed; and (3)(h) 

Total annual Kentucky tax withheld and reported for all employees.  (4) Information required to be 

submitted as an attachment to the annul report in a spreadsheet format shall include:.(4)(a) Each 

eligible employee's name; (4)(b) Each eligible employee's social security number; (4)(c) Each 

employee's state of residence; (4)(d) Annual gross wages per employee; (4)(e) Annual Kentucky tax 

withheld per eligible employee; and (4)(f) Annual Kentucky KREDA wage assessment claimed per 

eligible employee. (33 Ky.R. 120; Am. 1521; eff. 1-5-2007.) 
 

18:200 Kentucky Industrial Development Act Job Development Assessment Fee. Definitions. -- 

18:200-1(1) "Annual report"  means Form Number 42A812, which is incorporated by reference in 

103 KAR 1:050. (2) "Approved company"  is defined in KRS 154.28-010 (5).  (3) "Assessment" is 

defined in KRS 154.28-010(7).  (4) "Authority" is defined in KRS 154.28-010(8).  (5) "Department" 

means the Department of Revenue.  (6) "Economic development project" or "project" is defined by 

KRS 154.28-010(11).  (7) "Gross wages" mean any payment an employer gives an employee for 

services performed as reported in box 1 of Internal Revenue Service Form W-2, Wage and Tax 

Statement.  (8) "Inducement" is defined in KRS 154.28-010(15).  (9) "KIDA" means the Kentucky 

Industrial Development Act, which is codified as KRS 154.28-010 to 154.28-100. 

 

18:200-2. Annual Report for Assessment.  (1) An approved company that has elected to take 
assessments as its KIDA project inducement shall file an annual report with the department. (2) An 

annual report for the KIDA assessment shall be faxed or mailed to the department on or before March 

15 to report wage assessments claimed for the preceding calendar year  .(3) Information required on 



the annual report shall include: (3)(a) Business name; (3)(b) KIDA number assigned by the Cabinet 

for Economic Development; (3)(c) Kentucky withholding account number; (3)(d) Activation date of 

project; (3)(e) Total annual gross wages paid to eligible KIDA employees; (3)(f) Total annual 

Kentucky KIDA wage assessments claimed; and (3)(g) Total annual Kentucky tax withheld and 

reported for all employees. (4) Information required to be submitted as an attachment to the annual 

report in a spreadsheet format shall include: (4)(a) Each eligible employee's name; (4)(b) Each eligible 

employee's Social Security number; (4)(c) Each employee's state of residence; (4)(d) Annual gross 
wages per employee; (4)(e) Annual Kentucky tax withheld per eligible employee; and (4)(f) Annual 

Kentucky KIDA wage assessment claimed per eligible employee. (33 Ky.R. 1207; Am. 1521; eff. 1-5-

2007.) 

 

18:210 Kentucky Jobs Development Act Service And Technology Job Creation Assessment Fee-- 

18:210-1. Definitions. -- (1) "Annual report"  means Form Number 42A813, which is incorporated 

by reference in 103 KAR 1:050.  (2) "Approved company" is defined by KRS 154.24-010(3).  (3) 

"Assessment" is defined in KRS 154.24-010(5). (4) "Authority"  is defined by KRS 154.24-010(6).  

(5) "Department " means the Department of Revenue. (6) "Economic development project" or 

"project"  is defined in KRS 154.24-010(9). (7) "Gross wages exclusive of any noncash benefits" 

mean any payment an employer gives an employee for services performed as reported in box 1 of 

Internal Revenue Service Form W-2, Wage and Tax Statement.  (8) "KJDA"  means the Kentucky 
Jobs Development Act, which is codified as KRS 154.24-010 to 154.24-150. 

 

18:210-2. Annual Report for Assessment. (1) An approved company with a KJDA project shall file 

an annual report with the department.  (2) An annual report for the KJDA assessment shall be faxed or 

mailed to the department on or before March 15 to report wage assessments claimed for the preceding 

calendar year. (3) Information required on the annual report shall include: (3)(a) Business name; (3)(b) 

KJDA number assigned by the Cabinet for Economic Development; (3)(c) Kentucky withholding 

account number; (3)(d) Activation date of project; (3)(e) Total annual gross wages exclusive of any 

noncash benefits paid to eligible KJDA employees; (3)(f) Total annual Kentucky KJDA wage 

assessments claimed; (3)(g) Total annual local KJDA wage assessments claimed; and (3)(h) Total 

annual Kentucky tax withheld and reported for all employees. (4) Information required to be submitted 
as an attachment to the annual report in a spreadsheet format shall include: (4)(a) Each eligible 

employee's name; (4)(b) Each eligible employee's Social Security number; (4)(c) Each employee's 

state of residence;(4)(d) Annual gross wages exclusive of any noncash benefits per eligible employee; 

(4)(e) Annual Kentucky tax withheld per eligible employee; and (4)(f) Annual Kentucky KJDA wage 

assessment claimed per eligible employee. (33 Ky.R. 1208; Am. 1522; eff. 1-5-2007.) 

 

18:220 Kentucky Economic Opportunity Zone Job Development Assessment Feeð 

18:220-1. Definitions.  (1) "Annual report"  means Form Number 42A816, which is incorporated by 

reference in 103 KAR 1:050.  (2) "Approved company"  is defined in KRS 154.23-010(2).  (3) 

"Assessment" is defined in KRS 154.23-010(4).  (4) "Authority"  is defined in KRS 154.23-010(5).  

(5) "Department"  means the Department of Revenue. (6) "Economic development project" or 
"project"  is defined in KRS 154.23-010(8.) (7) "Gross wages exclusive of any noncash benefits" 

mean any payment an employer gives an employee for services performed as reported in box 1 of 

Internal Revenue Service Form W-2, Wage and Tax Statement.  (8) "KEOZ"  means the Kentucky 

Economic Opportunity Zone Act, which is codified as KRS 154.23-005 to 154.23-079. 

 

18:220-2. Annual Report for Assessment.  (1) An approved company with a KEOZ project shall file 

an annual report with the department.  (2) An annual report for the KEOZ assessment shall be faxed or 

mailed to the department on or before March 15 to report wage assessments claimed for the preceding 

calendar year.  (3) Information required on the annual report shall include:(3)(a) Business name;(3)(b) 

KEOZ number assigned by the Cabinet for Economic Development;(3)(c) Kentucky withholding 

account number; (3)(d) Activation date of project; (3)(e) Total annual gross wages exclusive of any 

noncash benefits paid to eligible KEOZ employees; (3)(f) Total annual Kentucky KEOZ wage 
assessments claimed; (3)(g) Total annual local KEOZ wage assessments claimed; and (3)(h) Total 

annual Kentucky tax withheld and reported for all employees. (4) Information required to be submitted 

on the annual report in a spreadsheet format shall include:(4)(a) Each eligible employee's name; (4)(b) 



Each eligible employee's Social Security number; (4)(c) Each employee's state of residence; (4)(d) 

Annual gross wages exclusive of any noncash benefits per eligible employee (4)(e) Annual Kentucky 

tax withheld per eligible employee; and (4)(f)  Kentucky KEOZ wage assessment claimed per eligible 

employee. (33 Ky.R. 1210; Am. 1522; eff. 1-5-2007.) 

Louisiana 601 Presidential Disaster Relief Credits--A. Definitions --Gulf Opportunity Zone (GO Zone)ð

that portion of the Hurricane Katrina disaster area determined by the President to warrant individual or 

individual and public assistance from the federal government under the Robert T. Stafford Disaster 

Relief and Emergency Assistance Act.  Hurricane Katrina Disaster Areaðany area with respect to 
which a major disaster has been declared by the President before September 14, 2005, under Section 

401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act by reason of Hurricane 

Katrina.  Hurricane Katrina Employeeðan individual who on August 28, 2005, has a principal place 

of abode in the GO Zone and is hired during the two year period beginning on such date for a position 

with the principal place of employment in the GO Zone or an individual who on August 28, 2005, had 

a principal place of abode in the GO Zone but was displaced from such abode due to Hurricane 

Katrina and is hired during the period beginning on such date and ending on December 31, 2005, 

without regard to whether the new principal place of employment is in the GO Zone.  Hurricane 

Katrina Employerðany employer that conducted an active trade or business on August 28, 2005, in 

the GO Zone and the employer's active trade or business must have been inoperable on any day after 

August 28, 2005, and before January 1, 2006, as a result of damage sustained due to Hurricane 

Katrina.  Rita Gulf Opportunity Zone (Rita GO Zone)ðthat portion of the Hurricane Rita disaster area 
determined by the President to warrant individual or individual and public assistance from the Federal 

Government under the Robert T. Stafford Disaster Relief and Emergency Assistance Act by reason of 

Hurricane Rita.  Hurricane Rita Disaster Areaðany area with respect to which a major disaster has 

been declared by the President before October 6, 2005, under Section 401 of the Robert T. Stafford 

Disaster Relief and Emergency Assistance Act by reason of Hurricane Rita.  Hurricane Rita 

Employeeðan individual who on September 23, 2005, has a principal place of abode in the Rita GO 

Zone but was displaced from such abode due to Hurricane Katrina and is hired during the period 

beginning on such date and ending on December 31, 2005, without regard to whether the new 

principal place of employment is in the Rita GO Zone.  Hurricane Rita Employerðany employer that 

conducted an active trade or business on September 23, 2005, in the Rita GO Zone and the employer's 

active trade or business must have been inoperable on any day after September 23, and before January 
1, 2006, as a result of damage sustained due Hurricane Rita. .B. The Katrina Emergency Tax Relief 

Act of 2005, Pub. L. No. 109-73, 119 Stat. 2016 (H.R. 3768) ( "KETRA") and the Gulf Opportunity 

Zone Act of 2005, Pub. L. No. 109-135, 119 Stat. 2577 (H.R. 4440) provide for the following federal 

income tax credits, which the secretary hereby declares as presidential disaster area disaster relief 

credits.  B.1. Employee Retention Credit .B.1.a. This is a new credit. It provides a credit of 40 

percent of the qualified wages paid by an eligible employer to an eligible employee in the GO Zone or 

the Rita GO Zone. The wages are capped at $6,000. Thus, the maximum amount of the credit is 

$2,400 or 40 percent of $6,000.  B.1.b. GO Zone Qualified wages as defined in IRC 51(c)(1) are the 

wages paid or incurred by an eligible employer with respect to an eligible employee on any day after 

August 28, 2005, and before January 1, 2006, during the period when the trade or business first 

became inoperable and ending on the date on which the business resumed significant operations. 
Qualified wages include wages paid to an employee whether the employee performed the service, 

whether the service was performed elsewhere other than the principal place of employment or whether 

paid before significant operations have resumed.  B.1.c.  Rita GO Zone qualified wages as defined in 

IRC 51(c)(1) are the wages paid or incurred by an eligible employer with respect to an eligible 

employee on any day after September 23, 2005, and before January 1, 2006, during the period when 

the trade or business first became inoperable and ending on the date on which the business resumed 

significant operations. Qualified wages include wages paid to an employee whether the employee 

performed the service, whether the service was performed elsewhere other than the principal place of 

employment or whether paid before significant operations have resumed.  B.1.d. The secretary has 

determined that the Employee Retention Credit is a federal disaster relief credit granted for Hurricanes 

Katrina and Rita presidential disaster areas.  .B.2. Work Opportunity Credit  B.2.a. Pre Hurricane 

Katrina B.2.a.i. The Work Opportunity Credit is available on an elective basis to employers who 
employ individuals from one or more of eight target groups. The eight target groups are: B.2.a.i.(a) 

families that receive benefits from the Temporary Assistance for Needy Families Program; B.2.a.i.(b) 



highïrisk youth; B.2.a.i.(c) qualified ex-felons; B.2.a.i.(d) vocational rehabilitation 

referrals;.B.2.a.i.(e) qualified summer youth employees;B.2.a.i.(f) qualified veterans; B.2.a.i.(g) 

families receiving food stamps; and .B.2.a.i.(h) persons receiving Supplemental Security Income 

benefits.  B.2.a.ii. Certification is required for an individual to be treated as a member of a targeted 

group.  B.2.a.iii. The credit equals 40 percent of qualified first-year wages, which are capped at 

$6,000. The percentage decreases to 25 percent if the employee works less than 400 hours.  B.2.a.iv. 

This credit does not apply to rehires or wages paid to individuals who had previously been employed 
by the employer.  .B.2.a.v. This credit expires December 31, 2005.  .B.2.b. Post Hurricane Katrina  

.B.2.b.i. The KETRA Act provides that Hurricane Katrina employees are members of a targeted group 

for the purpose of the Work Opportunity Credit.  B.2.b.ii. The certification requirement for Hurricane 

Katrina employees is waived.  .B.2.b.iii. Wages paid to individuals who had previously been 

employed, which would normally not be included in qualified first year wages, are now included for 

Hurricane Katrina employee unless they were employed by the employer on August 28, 2005.  

B.2.b.iv. The expiration date is waived for Hurricane Katrina employees.  B.2.b.v. The secretary has 

determined that the Work Opportunity Credit, with respect to wages paid to Hurricane Katrina 

employees, is a federal disaster relief credit granted for the Hurricane Katrina presidential disaster 

areas. B.3.  Employer-Provided Housing Credit for Individuals Affected by Hurricane Katrina  

B.3.a. Definitions --Qualified Employeeðwith respect to a month, an individual who: B.3.a.(1) on 

August 28, 2005, had a principal residence in the Gulf Opportunity ( "GO") Zone; and B.3.a.(2) 
performs substantially all of his or her employment services in the GO Zone for the qualified 

employer furnishing the lodging.  Qualified Employerðany employer with a trade or business located 

in the GO Zone.  B.3.b. Pre-Hurricane KatrinaðEmployer-Provided Housing is includable in income 

as compensation pursuant to IRC §61. B.3.c. Post-Hurricane Katrina B.3.c.i. The Gulf Opportunity 

Zone Act of 2005 provides temporary income exclusion for the value of in kind lodging for a month to 

a qualified employee by or on behalf of a qualified employer.  B.3.c.ii. The amount of the exclusion 

for any month can not exceed $600.  B.3.c.iii. The provision also permits a temporary credit to a 

qualified employer of 30 percent of the value of the lodging excluded from the income of a qualified 

employee. The amount taken as a credit is not deductible by the employer.  B.3.c.iv. The secretary has 

determined that the Employer-Provided Housing Credit, with respect to wages paid to Hurricane 

Katrina employees, is a federal disaster relief credit granted for the Hurricane Katrina presidential 
disaster areas.  B.4. Rehabilitation Tax Credit B.4.a. Definitions--Certified Historic Structureðany 

building that is listed in the National Register, or that is located in a registered historic district and is 

certified by the Secretary of the Interior to the Secretary of the Treasury as being of historic 

significance to the district.  Qualified Rehabilitated Buildingða building that meets the following 

requirements: retention of existing external walls and internal structural framework of the building and 

a substantial rehabilitation requirement credit only if the rehabilitation expenditures during the 24-

month period selected by the taxpayer and ending within the taxable year exceed the greater of: 

B.4.a.(1) the adjusted basis of the building (and its structural components); or (2). $5,000. .B.4.b. Pre-

Hurricane KatrinaðA 20 percent credit is provided for qualified rehabilitation expenditures with 

respect to certified historic structures. A 10 percent credit is also provided for qualified rehabilitation 

expenditure with respect with a qualified rehabilitation building placed in service before 1936. B.4.c. 
Post-Hurricane Katrina B.4.c.i. The Gulf Opportunity Zone Act of 2005 increases the 20 percent credit 

to 26 percent with respect to certified historic structures. The Act also increases the 10 percent credit 

to 13 percent for qualified rehabilitation buildings. B.4.c.ii. The qualifying certified historic structures 

and qualified rehabilitation buildings must be located in the GO Zone.  B.4.c.iii. These expenditures 

must have been incurred with respect to such buildings on or after August 28, 2005, and before 

January 1, 2009.  B.4.c.iv. The secretary has determined that the increase in the Rehabilitation Tax 

Credit, with respect to the rehabilitation of buildings is a federal disaster relief credit granted for the 

Hurricane Katrina presidential disaster areas.  B.5. Hope Scholarship and Lifetime Learning 

Credits B.5.a. Pre-Hurricane Katrina .B.5.a.i. The Hope Scholarship credit is a nonrefundable credit 

of up to $1,500 per student per year for qualified tuition and related expenses paid for the first two 

years of the student's post-secondary education in a degree or certificate program.  B.5.a.ii. The 

Lifetime Learning Credit is equal to 20 percent of qualified tuition and related expenses incurred 
during the taxable year on behalf of the taxpayer, the taxpayer's spouse, or any dependents. Up to 

$10,000 of qualified tuition and related expenses per taxpayer return are eligible for the Lifetime 

Learning Credit. A taxpayer may claim the Lifetime Learning Credit for an unlimited number of 



taxable years.  B.5.a.iii. Both the Hope Scholarship and the Lifetime Learning Credits are available for 

"qualified tuition and related expenses," which include tuition and fees (excluding nonacademic fees) 

required to be paid to an eligible educational institution as a condition of enrollment or attendance of a 

student at the institution. Charges and fees associated with meals, lodging, insurance, transportation, 

and similar personal, living or family expenses are not eligible for the credit. The expenses of 

education involving sports, games, or hobbies are not qualified tuition expenses unless this education 

is part of the student's degree program, or the education is undertaken to acquire or improve the job 
skills of the student.  B.5.b. Post-Hurricane KatrinaB.5.b.i. The provision temporarily expands the 

Hope Scholarship and Lifetime Learning credits for students attending an eligible education institution 

located in the Gulf Opportunity Zone.  B.5.b.ii. The Hope Scholarship credit is increased to 100 

percent of the first $2,000 in qualified tuition and related expenses and 50 percent of the next $2,000 

of qualified tuition and related expenses for a maximum credit of $3,000 per student.  B.5.b.iii. The 

Lifetime Learning credit rate is increased from 20 percent to 40 percent. Thus, the maximum amount 

of the credit is $4000 or 40 percent of $10,000. B.5.b.iv. The provision expands the definition of 

qualified expenses to mean qualified higher education expenses as defined under the rules relating to 

qualified tuition programs, including certain room and board expenses for at least half-time students. 

B.5.b.v. The secretary has determined that the increase in the Hope Scholarship and the Lifetime 

Learning Credits, with respect to qualified tuition and related expenses of students in the Gulf 

Opportunity Zone, are federal disaster relief credits granted for the Hurricane Katrina presidential 
disaster areas.B.6. Low Income Housing Credit B.6.a. Pre Hurricane Katrina B.6.a.i. The low-

income housing credit may be claimed over a 10-year period for the cost of rental housing occupied by 

tenants having incomes below specified levels. The amount of the credit for any taxable year in the 

credit period is the applicable percentage of the qualified basis of each qualified low-income building. 

The qualified basis of any qualified low-income building for any taxable year equals the applicable 

fraction of the eligible basis of the building.  B.6.a.ii. In order to be eligible for the low-income 

housing credit, a qualified low-income building must be part of a qualified low-income housing 

project. In general, a qualified low-income housing project is defined as a project which satisfies one 

of two tests at the election of the taxpayer. The first test is met if 20 percent or more of the residential 

units in the project are both rent-restricted and occupied by individuals whose income is 50 percent or 

less of area median gross income (the "20-50 test"). The second test is met if 40 percent or more of the 
residential units in such project are both rent-restricted and occupied by individuals whose income is 

60 percent or less of area median gross income (the "40-60 test").  B.6.a.iii. Generally, the aggregate 

credit authority provided annually to each state for calendar year 2006 is $1.90 per resident with a 

minimum annual cap of $2,180,000 for certain small population states. These amounts are indexed for 

inflation. These limits do not apply in the case of projects that also receive financing with proceeds of 

tax-exempt bonds issued subject to the private activity bond volume limit. B.6.b. Post Hurricane 

Katrina B.6.b.i. The otherwise applicable housing credit ceiling amount is increased for each of the 

states within the Gulf Opportunity Zone. This increase applies to calendar years 2006, 2007, and 2008. 

The additional credit cap for each of the affected states equals $18 times the number of such state's 

residents within the Gulf Opportunity Zone. This amount is not adjusted for inflation. For purposes of 

this additional credit cap amount, the determination of population for any calendar year is made on the 
basis of the most recent census estimate of the resident population of the state in the Gulf Opportunity 

Zone released by the Bureau of the Census before August 28, 2005. B.6.b.ii. Under the provision, the 

Gulf Opportunity Zone, the Rita Go Zone, and the Wilma Go Zone are treated as high-cost areas for 

purposes of the low income housing credit for property placed-in-service in calendar years 2006, 

2007, and 2008. Therefore, buildings located in the Gulf Opportunity Zone, the Rita Go Zone, and the 

Wilma Go Zone are eligible for the enhanced credit. The 20-percent of population restriction is 

waived for this purpose. This enhanced credit applies regardless of whether the building receives its 

credit allocation under the otherwise applicable low-income housing credit cap or the additional credit 

cap. B.6.b.iii. The additional credit cap available for states within the Gulf Opportunity Zone for 

calendar years 2006, 2007 and 2008 may not be carried forward from any year to any other year. The 

present-law rules apply for purposes of the Rita Go Zone and the Wilma Go Zone. B.6.b.iv. The 

secretary has determined that all amounts of the low income housing credit allocated throughout the 
state during calendar years 2006, 2007, and 2008 are federal disaster relief credits granted for the Gulf 

Opportunity Zone.  B.7. New Markets Tax Credit .B.7.a. Pre Hurricane Katrina B.7.a.i. IRC 

Section 45D provides a new markets tax credit for qualified equity investments made to acquire stock 



in a corporation, or a capital interest in a partnership, that is a qualified community development entity 

( "CDE"). The amount of the credit allowable to the investor (either the original purchaser or a 

subsequent holder) is a 5 percent credit for the year in which the equity interest is purchased from the 

CDE and for each of the following two years, and a 6 percent credit for each of the following four 

years. The credit is determined by applying the applicable percentage (5 or 6 percent) to the amount 

paid to the CDE for the investment at its original issue, and is available for a taxable year to the 

taxpayer who holds the qualified equity investment on the date of the initial investment or on the 
respective anniversary date that occurs during the taxable year. The credit is recaptured if at any time 

during the seven-year period that begins on the date of the original issue of the investment the entity 

ceases to be a qualified CDE, the proceeds of the investment cease to be used as required, or the equity 

investment is redeemed.  B.7.a.ii. A qualified CDE is any domestic corporation or partnership: (1) 

whose primary mission is serving or providing investment capital for low-income communities or 

low-income persons; (2) that maintains accountability to residents of low-income communities by 

their representation on any governing board of or any advisory board to the CDE; and (3) that is 

certified by the Secretary of Treasury as being a qualified CDE. A qualified equity investment means 

stock (other than nonqualified preferred stock) in a corporation or a capital interest in a partnership 

that is acquired directly from a CDE for cash, and includes an investment of a subsequent purchaser if 

such investment was a qualified equity investment in the hands of the prior holder. Substantially all of 

the investment proceeds must be used by the CDE to make qualified low-income community 
investments. For this purpose, qualified low-income community investments include: (1) capital or 

equity investments in, or loans to, qualified active low-income community businesses; (2) certain 

financial counseling and other services to businesses and residents in low-income communities; (3) the 

purchase from another CDE of any loan made by such entity that is a qualified low-income 

community investment; or (4) an equity investment in, or loan to, another CDE.  B.7.a.iii. A "low-

income community" is a population census tract with either (1) a poverty rate of at least 20 percent or 

(2) median family income which does not exceed 80 percent of the greater of metropolitan area 

median family income or statewide median family income (for a nonmetropolitan census tract, does 

not exceed 80 percent of statewide median family income). In the case of a population census tract 

located within a high migration rural county, low-income is defined by reference to 85 percent (rather 

than 80 percent) of statewide median family income. For this purpose, a high migration rural county is 
any county that, during the 20-year period ending with the year in which the most recent census was 

conducted, has a net out-migration of inhabitants from the county of at least 10 percent of the 

population of the county at the beginning of such period..B.7.a.iv. The maximum annual amount of 

qualified equity investments is capped at $2.0 billion per year for calendar years 2004 and 2005, and at 

$3.5 billion per year for calendar years 2006 and 2007.  7.b. Post Hurricane Katrina B.7.b.i. The 

provision allows an additional allocation of the new markets tax credit in an amount equal to 

$300,000,000 for 2005 and 2006, and $400,000,000 for 2007, to be allocated among qualified CDEs 

to make qualified low-income community investments within the Gulf Opportunity Zone. To qualify 

for any such allocation, a qualified CDE must have as a significant mission the recovery and 

redevelopment of the Gulf Opportunity Zone. The carryover of any unused additional allocation is 

applied separately from the carryover with respect to allocations made under present law. B.7.b.ii. The 
secretary has determined that the additional allocation of the new markets tax credit totaling 

$300,000,000 for 2005 and 2006 and $400,000,000 for 2007 are federal disaster relief credits granted 

for the Gulf Opportunity Zone. B.8. The Employee Retention Credit, the Katrina disaster relief 

portion of the Work Opportunity Credit, the Low Income Housing Credit for years 2006, 2007, and 

2008 and the Gulf Opportunity Zone portion of the New Markets Tax Credit are part of the general 

business credit under IRC §38. If the general business credit is limited, the lesser of the amount equal 

to total disaster relief credits that are components of the general business credit or the general business 

credit will be allowed as disaster relief credits granted for the Hurricane Katrina presidential disaster 

areas or Hurricane Rita Disaster presidential disaster areas. 

1902 Inventory Tax Credits--A. Tax Credits for Local Inventory Taxes Paid. R.S. 47:6006 allows 

a credit for ad valorem taxes paid to local governments on inventory held by manufacturers, 

distributors, and retailers.  B. Application to Corporations. All entities taxed as corporations for 
Louisiana income or corporation franchise tax purposes shall claim any credit allowable for inventory 

taxes paid by them on their corporation income and corporation franchise tax return. This includes, but 

is not limited to: B.1. S corporations; B.2. partnerships taxed as corporations for income tax purposes;  



B.3. limited liability companies (LLC's) taxed as corporations for income tax purposes. C. 

Application to Individuals, Estates, and Trusts.  C.1. All individuals shall claim on their individual 

income tax returns any credit allowable for inventory taxes paid by them.  C.2. Estates or trusts shall 

claim on their fiduciary income tax returns any credit allowable for inventory taxes paid by them.  D. 

Application to Partnerships. Any credit allowable for inventory taxes paid by partnerships not taxed as 

corporations shall be claimed on the returns of the partners as follows.  D.1. Corporation partners shall 

claim the credit on their corporation income or corporation franchise tax returns.  D.2. Individual 
partners shall claim the credit on their individual income tax returns.  D.3. Partners that are estates or 

trusts shall claim the credit on their fiduciary income tax returns. 

 

1903 Administration of the School Readiness Tax Credits --A. General School Readiness Tax 

Credit Provisions  A.1. For purposes of the tax credits in R.S. 47:6101 through 6109, a child will be 

deemed to be five years of age or less if the child is five years of age or less on any day of the taxable 

year for which a credit is claimed.  A.2. The term "business" as used in this regulation means any for-

profit or not-for-profit entity not including any individual operating in their personal capacity.  A.3. 

The credits provided for in R.S. 47:6101 through 6109 are applicable against individual income tax 

and corporation income and franchise tax but not against income taxes imposed on estates and trusts.  

B. Child Care Expense Tax Credit .B.1. The Department of Revenue shall make available to 

qualifying child care facilities a credit certificate to be given to each taxpayer claiming the child care 
expense tax credit. The credit certificate will consist of a provider portion of the certificate and a 

taxpayer portion of the certificate.  B.2. The provider shall complete the provider portion of the credit 

certificate and shall submit the certificate to each taxpayer who had a child at the facility during the 

calendar year no later than January 31 of the succeeding year. The provider portion of the credit 

certificate will include, but not be limited to, the following information: the child care facility name, 

the child care facility star rating, the child care facility Louisiana tax identification number, the child 

care facility Department of Social Services license number, the name of the child attending the facility 

and the issue date and effective year. The provider shall submit to the Department of Revenue a list of 

all taxpayers to whom a certificate was issued.  B.3. The taxpayer shall complete the taxpayer portion 

of the certificate which will include, but not be limited to, the following information: the name and 

social security number of the taxpayer claiming the credit and the name, social security number and 
date of birth for the qualifying child for whom this credit is claimed on the tax return. The taxpayer 

must submit or maintain the certificate as required by the Secretary of the Department of Revenue in 

forms and instructions.  B.4. The Department of Social Services shall provide information necessary 

for the Secretary of the Department of Revenue to determine the child care provider's quality rating. 

.C. Child Care Provider Tax Credit  C.1. The average monthly number of children as used in R.S. 

47:6105 is to be determined on a calendar year basis and the provider shall claim the credit for the tax 

year that includes December 31. The child care provider tax credit will be calculated based on the 

average monthly number of children participating full-time in the Child Care Assistance or Foster 

Care Program, from January to December of a calendar year, as follows: C.1.a. full-time participation 

is considered when the Child Care Assistance or Foster Care Program pays for at least 12 days of 

service per child during the month; or C.1.b. part-time participation is considered when the Child Care 
Assistance or Foster Care Program pays for at least 40 hours of service per child during the month; or 

C.1.c. part-time participation is considered when the Child Care Assistance or Foster Care Program 

pays for at least 5 days but no more than 11 days of service per child during the month; C.1.d. two 

part-time participants are considered one full-time participant for purposes of this calculation. C.2. 

The Department of Social Services shall provide documentation to each qualifying provider of the 

average monthly number of children participating in the Child Care Assistance Program or in the 

Foster Care Program. If the provider has multiple sites, the Department of Social Services shall 

provide this information for each site. The certificate shall be delivered or mailed to all qualifying 

child care providers by March 1 of the year following the year the credit is earned. The certificate shall 

include, but not be limited to, the following information: the child care facility name, the child care 

facility star rating, the child care facility Department of Social Services license number and the issue 

date and effective year. C.3. Child care providers that operate as a corporation or sole proprietorship 
shall submit or maintain the credit certificate as required by the Secretary of the Department of 

Revenue in forms and instructions. C.4. For child care providers that operate as flow through entities 

such as partnerships, LLCs electing partnership treatment, or S corporations passing credits through to 



shareholders, every partner, member, or shareholder claiming the credit must submit or maintain 

copies of the information issued by the Department of Social Services for each site. Every partner, 

member, or shareholder claiming the credit must submit or maintain a schedule showing how the total 

credit is allocated to each partner, member or shareholder.  C.5. The Department of Social Services 

shall provide information necessary for the Secretary of the Department of Revenue to determine 

and/or verify the provider's quality rating.  D. Credit for  Child Care Directors and Staff .D.1. The 

Department of Social Services shall provide information necessary for the Secretary of the Department 
of Revenue to determine and/or verify the director and staff levels for earning the credit. D.2. In order 

to claim this credit, the Department of Social Services, or their representative, must provide child care 

facility directors and staff members with a certificate no later than January 31 that states which level 

of qualification the employee meets according to the criteria established by the Department of Social 

Services. The taxpayer must submit or maintain the certificate as required by the Secretary of the 

Department of Revenue in forms and instructions.  D.3. Each child care facility director and staff 

member will also have to verify that he/she has worked at the same child care facility for at least six 

months in the calendar year, unless otherwise approved by the Department of Social Services.  D.4. 

Child care director and staff levels will have such meaning as provided by regulation issued by the 

Department of Social Services.  .E. Business-Supported Child Care Credits E.1. Business Child 

Care Expense Credit  E.1.a. In order for a business to claim this credit, the business must provide the 

Department of Revenue the following information: the name and Louisiana revenue tax identification 
number of the child care facility to or for whom the eligible expenses were paid or made, the amount 

and nature of qualifying expenses at each child care facility as defined in R.S. 47:6102 and the child 

care facility's quality rating.  E.1.b. The Department of Social Services shall provide information 

necessary for the Secretary of the Department of Revenue to determine and/or verify the facility's 

quality rating.  E.2. Payments and Donations to Child Care Resource and Referral Agencies.  

E.2.a. In order for a business to claim this portion of the business child care expense credit, the 

taxpayer must provide the Department of Revenue a receipt from the child care resource or referral 

agency for the amount of money the taxpayer paid and/or donated during the taxable year.  E.2.b. If 

the child care resource or referral agency is part of a larger charitable organization, only fees and/or 

donations made to the child care resource or referral agency division of that organization will qualify 

for this credit. For example, if Volunteers of America has a division that functions as a child care 
resource or referral agency, only fees and donations made to the division of that organization would 

qualify for the credit while all other donations to Volunteers of America would not.  E.2.c. The 

Department of Social Services shall provide to the Department of Revenue a list of qualifying child 

care resource or referral agencies for each calendar year. 

 

709 Qualified EmployeesðUrban Zone--A. A business located in an urban parish Enterprise Zone 

and receiving the benefits of this Chapter must certify that at least 35 percent of its new employees are 

Louisiana residents who: A.1. are living in an Enterprise Zone in the same parish as the location of the 

business; A.2. are living in an Enterprise Zone in a contiguous parish if the business has 500 or more 

employees; A.3. were receiving some form of public assistance prior to employment (see definition of 

"some form of public assistance " §702.B.2); or  A.4. were considered unemployable by traditional 
standards, or lacking in basic skills.  A.4.a. The term "traditional standards" means anyone who 

qualifies as physically challenged.  A.4.b. The term "lacking in basic skills" means anyone who 

exhibits reading or writing or math skills below grade level 8.9.  B. An Annual Employee Certification 

must be filed by February 15, on all active contracts, if the business is to continue to qualify for 

additional benefits under this Chapter.  C. Employee count will be taken from the business's entire 

contiguous site for the purposes of calculating the tax credits generated. If the business has more than 

one site within the metropolitan area where the project is located, then the department may consider 

the total employee count at all those locations in calculating the total employee credits generated. D. 

Monthly totals of permanent full-time employees will be averaged over a minimum of six months to 

determine the number of tax credits generated. Part-time employees may be averaged-in with the full-

time employees after having completed a minimum of six months of continuous employment 

comprised of a minimum of 20 hours every week during that continuous period. Generally, the 
number of employees reported to the Louisiana Department of Labor will be used to calculate this 

average monthly total. 

 



711 Qualified EmployeesðRural Enterprise Zones and Economic Development Zones--A. A 

business located in an Economic Development Zone or a rural parish Enterprise Zone and receiving 

the benefits of this Chapter must certify that at least 35 percent of its new employees are Louisiana 

residents who: .A.1. live in the same parish as the location of the business; or A.2. were receiving 

some form of public assistance prior to employment; or  A.3. were considered unemployable by 

traditional standards, or lacking in basic skills.  A.3.a. The term "traditional standards" means any one 

who qualifies as physically challenged.  A.3.b. The term "lacking in basic skills" means anyone who 
exhibits reading or writing or math skills below Grade 8.9.  B. An Annual Employee Certification 

must be filed by February 15, on all active contracts, if the business is to continue to qualify for 

additional benefits under this Chapter.  C. Employee count will betaken from the business's entire 

contiguous site for the purposes of calculating the tax credits generated. If the business has more than 

one site within the metropolitan area where the project is located, then the department may consider 

the total employee count at all these locations in calculating the employee credits generated.  D. 

Monthly totals of permanent full-time employees will be averaged over a minimum of six months to 

determine the number of tax credits generated. Part-time employees may be averaged-in with the full-

time employees after having completed a minimum of six months of continuous employment 

comprised of a minimum of 20 hours every week during that continuous period. Generally, the 

number of employees reported to the Louisiana Department of Labor will be used to calculate this 

average monthly total. 
 

735 Job Creation Requirements Å Five New Jobs Must Be Created--A. For a business to qualify 

for the benefits of this Chapter, there must be an expansion in the total number of employees. A 

minimum of five new jobs credits must be generated within the first two years of the contract period. 

The "base number" from which the number of new jobs will be determined shall meet one of the 

following: A.1. the number of employees that an applicant has on the day before the effective date of 

the contract. (The effective date will be either the day that the advance notice was received by the 

Business Incentives Division or the date that construction begins on the project shown on the advance 

notice but not earlier than the date received unless a waiver of timely filing has been approved by the 

board); or A.2. the highest number of employees that was certified under an Enterprise Zone contract 

that was still valid the day before the effective date on the anticipated new Enterprise Zone contract. 
 

1101 General A. Intent of Law. To provide incentive tax credits to certain business establishments 

which qualify as a basic industry.  B. Program Description  B.1. The qualified establishment must be 

a basic industry with annual gross payroll for new direct jobs equal to or exceeding $1,000,000 within 

three years of the anticipated date on which the establishment will first qualify for the incentive tax 

credit.  B.2. The amount of the incentive tax credits must be directly related to the new direct jobs 

created as a result of the qualified establishment locating in the state. The incentive tax credits cannot 

exceed the estimated net direct benefits which will accrue to the state as a result of the establishment 

locating in the state.  B.3. Approval by the Board of Commerce and Industry, the secretaries of the 

Department of Labor and the Department of Revenue and Taxation, and the governor is required. 

 
1103 Definitions --The following words or terms as used in this Chapter shall have the following 

meaning, unless a different meaning appears from the context.  Basic Industryða. manufacturing, as 

defined or classified under Division D of the Standard Industrial Classification (SIC) Manual, latest 

version; administrative and auxiliary services which are assigned a one-digit auxiliary code in the SIC 

Manual of 1, 2, or 3; if the business is assigned the one-digit auxiliary code of 3, the business qualifies 

only if 75 percent of the inventory processed through such warehouse is shipped out of state; or the 

following, if an establishment classified therein has or will have within one year, sales of at least 75 

percent of its total sales, as determined by the Incentive Approval Committee to out-of-state customers 

or buyers, to in-state customers or buyers if the product or service is resold by the purchaser to an out-

of-state customer or buyer for ultimate use, or to the federal government: a.i. motor freight 

transportation and warehousing, as defined or classified under Major Group 42 of the SIC Manual, 

latest version; a.ii. transportation by air, as defined or classified under Major Group 45 of the SIC 
Manual, latest version; a.iii. arrangement of passenger transportation, as defined or classified under 

Industry Group 472 of the SIC Manual, latest version; a.iv. arrangement of transportation of freight or 

cargo, as defined or classified under Industry Group 473 of the SIC Manual, latest version; a.v. 



insurance carriers, as defined or classified under Major Group 63 of the SIC Manual, latest version; 

a.vi. mailing, reproduction, commercial art and photography, and stenographic services, as defined or 

classified under Industry Group 733 of the SIC Manual, latest version; a.vii. services to dwellings and 

other buildings, as defined or classified under Industry Group 734 of the SIC Manual, latest version; 

a.viii. miscellaneous equipment rental and leasing, as defined or classified under Industry Group 735 

of the SIC Manual, latest version; a.ix. personnel supply services, as defined or classified under 

Industry Group 736 of the SIC Manual, latest version; a.x. computer programming, data processing, 
and other computer-related services, as defined or classified under Industry Group 737 of the SIC 

Manual, latest version; a.xi. miscellaneous business services, as defined or classified under Industry 

Group 738 of the SIC Manual, latest version; a.xii. medical and dental laboratories, as defined or 

classified under Industry Group 807 of the SIC Manual, latest version; a.xiii. engineering, 

architectural, and surveying services, as defined or classified under Major Group 87 of the SIC 

Manual, latest version; a.xiv. water transportation, as defined or classified under Major Group 44 of 

the SIC Manual, latest version; a.xv. communication, as defined or classified under Major Group 48 of 

the SIC Manual, latest version, excepting subgroups 4832 and 4833.  b. In addition to LAC 

13:I.1103.A.a above, to be considered engaged in a basic industry the establishment shall offer within 

180 days of the date it first qualifies for the incentive tax credit, a basic health benefits plan to all 

employees who occupy ñnew direct jobsò in accordance with R.S. 51:2453(l)(b). The basic health 

benefits plan must provide: b.i. at least 50 percent of the premium is paid by the employer; b.ii. 
coverage must provide for basic hospital care which includes, but is not limited to: b.ii.(a) in-patient 

services such as hospitalization, doctor visits in the hospital, any other care such as tests, x-rays, 

treatments, emergency services, blood, anesthesia, bed and board, drugs, general nursing services, 

medical and surgical supplies, and out-patient tests 72 hours prior to admission; b.ii.(b) out-patient 

services for surgery; b.iii. basic physician care for/but not be limited to such things as annual PAP 

Smear and immunization shots, but not well visits.  c.  Any establishment engaged in the gaming 

industry shall not be eligible to apply for benefits under this Chapter.  Date the Establishment First 

Qualifies for the Incentive Tax Creditðthe date the contract between the Board of Commerce and 

Industry and the establishment is approved by the governor. Departmentðfor purposes of this 

Chapter, the Department of Economic Development. Establishmentðfor purposes of this Chapter, 

any business entity, including but not limited to a sole proprietorship, limited liability partnership, 
limited liability company, partnership, corporation, or combination of corporations which have a 

central parent corporation which makes corporate management decisions such as those involving 

consolidation, acquisition, merger, or expansion. Estimated Direct State Benefitsðthe tax revenues 

projected by the Department of Economic Development to accrue to the state as a result of new direct 

jobs. The factor used to determine the estimated direct state benefits is 6 percent of the gross payroll 

associated with the qualifying project. (This factor is widely used by Louisiana state government 

officials in determining economic impacts, tax projections, etc. The factor was obtained from the 

Legislative Fiscal Office and is also used by the State Budget Office and statewide by economists who 

participate in revenue projections and economic impact analyses.)  Estimated Direct State Costsð

the costs projected by the Department to accrue to the state as a result of new direct jobs. The 

estimated direct state costs are determined from the current annual per capita state general fund 
expenditure being made by the state to care for its citizens multiplied by the total number of new state 

residents resulting from the qualified establishment locating in the state. The direct outlay of 

additional state funds to the qualified establishment is also a direct state cost. The average annual 

value of that cost over the useful life of the item purchased or built will be included in this direct cost 

determination. Such costs shall include but not be limited to the following: a. the costs of education of 

new state resident children; b. the costs of public health, safety, and transportation services to be 

provided to new state residents; c. the costs of other state services to be provided to new state 

residents; d.. the costs of employee training and other state services.  Estimated Net Direct State 

Benefitsðthe estimated direct state benefits, not including revenues projected to accrue to municipal 

and parish governments, less the estimated direct state costs.  Gross Payrollðwages paid for new 

direct jobs as defined herein.  Incentive Approval Committeeðwill consist of the following 

members of the Department: Financial Incentives Division Director, the Deputy Assistant Secretary of 
the Office of Policy and Research, the Deputy Assistant Secretary of the Office of Commerce and 

Industry, the General Counsel of the DED, and the Quality Jobs Program Administrator, or their 

representatives.  Net Benefit Rateðthe estimated net direct state benefits computed as a percentage 



of gross payroll over the five-year contract period; however, the net benefit rate shall not exceed 5 

percent. Formula: Estimated (5 year) Direct State BenefitsðEstimated (5 year) Direct State Costs = 

Estimated (5 year) Net Direct State Benefits Estimated (5 year) Net Direct State Benefits/(5 year) 

Estimated Gross Payroll = Net Benefit Rate New Direct Jobðfull -time-equivalent employment with 

a qualified establishment, in a job that previously did not exist in this state prior to the date of approval 

of the contract by the Board of Commerce and Industry.  Wagesðall remuneration for services from 

whatever source, including commissions, bonuses, cash value of all remuneration in any medium other 
than cash, dismissal payments and gratuities. The latter two shall be estimated in accordance with the 

Internal Revenue Code and its rules and regulations. Wages shall not include the following: a. the 

amount of any payment with respect to services performed after January 1, 1951, to or on behalf of an 

individual in its employ under a plan or system established by an employing unit which makes 

provision for individuals in its employ generally, or for a class or classes of such individuals, 

including any amount paid by an employing unit for insurance or annuities, or into a fund to provide 

for any such payment, on account of: a.i. retirement; a.ii. sickness or accident disability; a.iii. medical 

and hospitalization expenses in connection with sickness or accident disability; a.iv. death, provided 

the individual in its employ: a.iv.(a) has not the option to receive, instead of provision for such death 

benefit, any part of such payment or, if such death benefit is insured, any part of the premium or 

contributions to premiums paid by his employing unit; a.iv.(b) has not the right, under the provisions 

of the plan or system or policy of insurance providing for such death benefit, to assign such benefit or 
to receive cash consideration in lieu of such benefit either upon his withdrawal from the plan or 

system providing for such benefit or upon the termination of such plan or system or policy of 

insurance or of his services with such employment unit; a.v. a bona fide thrift or savings fund, 

providing: a.v .(a) such payment is conditioned upon a payment of a substantial sum by such 

individuals in its employ; a.v.(b) such sum paid by the employing unit cannot under the provisions of 

such plan be withdrawn by an individual more frequently than once in any 12-month period, except 

upon an individual's separation from that employment; a.vi. any payment made to, or on behalf of, an 

employee or his beneficiary under a cafeteria plan of the type described in 26 U.S.C. 125 and referred 

to in 26 U.S.C. 330(b)(5)(G); a.vii. any payment made, or benefit furnished, to or for the benefit of an 

employee if at the time of such payment or such financing it is reasonable to believe that the employee 

will be able to exclude such payment or benefit from income under an educational assistance program 
as described in 26 U.S.C. 127 or a dependent care assistance program as described in 26 U.S.C. 129 

and as referred to in 26 U.S.C. 330(b)(13); a.viii. the payment by an employing unit, without 

deduction from the remuneration of the individual in its employ, of the tax imposed upon such 

individual in its employ under Section 3101 of the federal Internal Revenue Code with respect to 

domestic services in a private home of the employer or for agricultural labor performed after 

December 31, 1980; a.viii.(a) dismissal payments which the employer is not required by law or 

contract to make; a.ix. the value of any meals and lodging furnished by or on behalf of an employer to 

an individual in his employ, provided the meals and lodging are furnished on the business premises of 

the employer for the convenience of the employer. 

 

1105 Qualified Establishment. A.  In order to become a qualified establishment under this Chapter 
the business entity must: A.1. be engaged in a basic industry as defined in LAC 13:I.1103.A; A.2. 

have an annual gross payroll for new direct jobs projected by the Department to equal or exceed 

$1,000,000 dollars within three years of the anticipated date on which the qualified establishment will 

receive its first incentive tax credit. The criteria for the projection is defined in LAC 13:I.1109; A.3. 

have a number of full-time employees working an average of 25 or more hours per week in new direct 

jobs equal to, or in excess of, 80 percent of the total number of new direct jobs; A.4. must offer a basic 

health benefits plan to new employees.  B. A subunit of an entity may be classified as an establishment 

if engaged in an activity or service or production of a product which is demonstratively independent 

and separate from the entity's other activities, services, or products and can function in the absence of 

any other functions of the entity. Limited interunit overlap of administrative and purchasing functions 

will not disqualify a subunit from consideration as an establishment by the Department. The 

ñexpansionò of a facility which already exists in Louisiana and has an existing contract under this 
Chapter, must be a ñsubunitò as defined in this Chapter. An expansion, of an entity without a contract 

under this Chapter, must be a stand alone operation.  B.1. The entity shall have a minimum payroll of 

$ 1,000,000 and the subunit shall also have a minimum payroll of $1,000,000.  B.2. Subunit of an 



entity must have an accounting system capable of tracking payroll, expenses, revenue, and production 

and must continue such an accounting system during the contract period under this Chapter.  B.3. The 

entity has not previously had a subunit in Louisiana determined to be an establishment pursuant to this 

Chapter. Only one subunit of an entity can receive the benefits of this program. B.4. The Department 

will determine on a case-by-case basis, using the parameters established by statute, any circumstances 

under which a subunit may be considered an establishment and make those recommendations to the 

Board of Commerce and Industry .B.5. The Department must have determined that the subunit will 
have a probable net gain in total employment within the original five-year contract period.  B.6. The 

Department will determine on a case-by-case basis the criteria for determining the period of time 

within which such gain must be demonstrated and a method for determining net gain in total 

employment. In order to make these determinations in an impartial and objective manner, the 

Department will employ nationally recognized standards (ie: the RMA Annual Statement Studies).  C. 

A qualified establishment cannot be engaged in the gaming industry. D. If the applicant is determined 

to be qualified by the Department, the Department shall conduct a cost/benefit analysis to determine 

the estimated net direct state benefits and the net benefit rate applicable for a 10-year period and to 

estimate the amount of gross payroll for a 10-year period.  E. An expansion may be eligible if they 

meet the minimum criteria as defined in LAC 13:I.1103.A.1 and 2. 

 

1119 Incentive Tax Credits -- A. Incentive tax credits may be taken for the taxable periods specified 
in the contract against Louisiana corporation and personal income taxes and corporation franchise tax 

in an amount equal to the net benefit rate provided by the Department multiplied by that years gross 

payroll of new direct jobs as verified by the Department of Labor. B. Incentive tax credits cannot 

exceed net direct state benefits (the estimated state benefits minus all costs to the state as a result of 

the establishment moving to or expanding in the state) that will accrue to the state as a result of the 

entity locating in Louisiana. C. The net gain in total employment will be calculated by the contractee 

and certified by the Department by using the following method: C.1. calculate the average monthly 

employment using a summary of the four Quarterly Reports of Wages Paid (Department of Labor 

Form ES-4) covering the 12-month taxable period. The contractee will include copies of all Form ES-

4's submitted to the Department of Labor which were used to calculate this average; C.2. subtracting 

the average number of employees at the beginning of the project yields the new direct jobs; C.3. 
verify, by providing a list, showing that 80 percent or more of the new direct jobs worked an average 

of 25 hours or more per week during that 12-month period; C.4. total the gross payroll of the new 

direct jobs to verify that the minimum $1,000,000 is met;  C.5. multiply the gross payroll by the net 

benefit rate to obtain the incentive tax credit for that taxable period.  D. The contractee must file with 

the Department on forms prescribed for the annual incentive tax credit. E. The annual incentive tax 

credit must be based on the net benefit rate originally established.  F. The Department will perform an 

audit, if deemed necessary, to verify information provided pursuant to LAC 13:I.1119.C for continued 

eligibility.  G. Within 60 days of receipt of a completed request form for the respective year's incentive 

tax credit, the Department will notify the Department of Revenue and Taxation in writing of the 

contractee's continued eligibility. 

 
1121 hibited Incentives--A qualified establishment that enters a contract under this Chapter will not 

be eligible to receive the other credits or exemptions listed under R.S. 51:2458: 1. R.S. 47:34 (tax 

credit for generation of new jobs in Louisiana); 2.  R.S. 47:38 and 287.757 (income tax credit for 

conversion of vehicles to alternate fuel usage); .3. R.S. 47:4301 through 4306 (The Industry 

Assistance Programðincome tax, corporate franchise tax, state sales tax, and excise tax exemptions 

for manufacturing establishments); .4. R.S. 47:6004 (employer credit for employment of previously 

unemployed person); 5. R.S. 47:6009 (Louisiana basic skills training tax creditðincome tax credit); 

6. R.S. 47:6010 (employer income tax credit for employee alcohol and substance abuse treatment 

programs); 7. R.S. 51:1787 (incentives tax exemption from sales and use tax materials to be used in 

the construction of a building and for machinery and income tax credit for each employee in 

enterprise zone); 8. R.S. 47:287.748 (re-entrant jobs credit for formerly incarcerated employeesð

corporate income tax); .9. R.S. 47:287.749 (corporate income tax credit for new jobs); 10. R.S. 
47:287.753 (neighborhood assistance income tax credit). 

Maine 2529 Pine Tree Development Zone tax credit --1. Credit allowed. A taxpayer that is a qualified 

Pine Tree Development Zone business as defined in Title 30-A, section 5250-I, subsection 17 is 



allowed a credit in the amount of: 1.A. One hundred percent of the tax that would otherwise be due 

under this chapter upon premiums that are attributable to a qualified business activity as defined in 

Title 30-A, section 5250-I, subsection 16 for each of the first 5 tax years beginning with the tax year in 

which the taxpayer commences its qualified business activity; and 1.B. Fifty percent of the tax that 

would otherwise be due under this chapter upon premiums that are attributable to a qualified business 

activity as defined in Title 30-A, section 5250-I, subsection 16 for each of the 5 tax years following 

the time period in paragraph A.  2. Apportioned credit in certain circumstances. In the case of a 
qualified Pine Tree Development Zone business as defined in Title 30-A, section 5250-I, subsection 

17 that engages in both qualified and nonqualified business activities in the State, the credit provided 

for in this section is limited to that portion that is attributable to the qualified business activity. The 

limitation is calculated by an apportionment. The apportionment is determined by a fraction, the 

numerator of which is the property value plus the payroll for the taxable year attributed to the qualified 

business activity of the business and the denominator of which is the statewide property value plus 

payroll for the taxable year of the business.  If the apportionment provisions of this subsection do not 

fairly reflect the amount of the credit associated with the taxpayer's qualified business activity, the 

taxpayer may petition for, or the State Tax Assessor may require, in respect to all or any part of the 

taxpayer's business activity, the employment of another reasonable method to effectuate an equitable 

apportionment of the credit associated with the taxpayer's qualified business activity.  3. Limitation. 

The credit provided by this section may not be claimed for calendar years beginning on or after 
January 1, 2019.  4. Definitions. As used in this section, unless the context otherwise indicates, the 

following terms have the following meanings.  4.A. 'Property' means the average value of the 

taxpayer's real and tangible personal property that is owned or rented and used during the tax period. 

Property owned by the taxpayer is valued at its original cost. Property rented by the taxpayer is valued 

at 8 times the net annual rental rate. The net annual rental rate is the annual rental rate paid by the 

taxpayer.  4.B. 'Payroll' means the total amount paid in this State during the tax period by the taxpayer 

for compensation, including wages, pretax employee contributions made to a benefit package and 

employer contributions made to an employee benefit package.   

 

5215 Jobs and investment tax credit--1. Credit allowed. A taxpayer, other than a public utility as 

defined by Title 35-A, section 102, is allowed a credit to be computed as provided in this section 
against the tax imposed by this Part, subject to the limitations contained in subsection 3. The amount 

of the credit equals the qualified federal credit, as defined in subsection 2, for taxable years beginning 

on or after January 1, 1979, except that a credit may be taken with respect to used property, and may 

not be allowed with respect to an excluded investment.  2.  Definitions. As used in this section, unless 

the context otherwise indicates, the following terms have the following meanings.  A. "Qualified 

federal credit" means, with respect to any taxable year, that portion of the credit allowed by the 

Internal Revenue Code of 1954, Section 35(b)(1), as of December 31, 1985, that is directly and solely 

attributable to qualified investment with a location in this State.  A-1. "Excluded investment" means 

an investment related to a retall facility, unless the taxpayer can demonstrate to the satisfaction of the 

State Tax Assessor that the commercial result of the project or projects to which the credit relates has 

not or will not result in a substantial detriment to existing businesses in the State.  A-2. "Retail 
facility" does not include a facility primarily engaged in warehousing, order taking, manufacturing, 

storage or distribution, even when a portion of the facility is used to make retail sales of tangible 

personal property directly from the facility.  2.B. The term "new jobs credit base" means the excess of 

Bureau of Unemployment Compensation wages for the taxable year of the qualified investment or 

either of the next 2 calendar years over the Bureau of Unemployment Compensation wages for the 

highest of the 3 calendar years preceding the year of the qualified investment. In computing its new 

jobs credit base, a successor-taxpayer shall add to its own Bureau of Unemployment Compensation 

wages the Bureau of Unemployment Compensation wages of its predecessor.  2.C. The term "Bureau 

of Unemployment Compensation wages" means the total amount of wages paid by an employer 

subject to tax under Title 26, section 1221, less any excesses attributable to statutory increases.  2.D. 

"Successor-taxpayer" means a taxpayer that has acquired, within 4 years of its taxable year-end, the 

organization, trade or business, or 50% or more of the assets of the organization, trade or business, of 
another taxpayer that, at the time of the acquisition, was an employing unit.  2.E. "Used property" 

means property that is originally placed in service by the taxpayer outside of this State. The cost of 

property used by the taxpayer outside of this State and then placed into service in this State on or after 



January 1, 1997 is the original cost of the property to the taxpayer, minus the straight-line depreciation 

allowable for the tax years or portions of the tax years during which the taxpayer used the property 

outside of this State. The cost of property used by the taxpayer outside of this State and then placed 

into service in this State before to January 1, 1997 is the original cost of the property.  3. Limitations.  

The tax credit for any taxable year is applicable only to those taxpayers:3.A. With property considered 

to be qualified investment of at least $5,000,000 for that taxable year with a situs in the State and 

placed in service by the taxpayer after January 1, 1979; and 3.B. With payroll records and reports 
substantiating that at least 100 new jobs attributable to the operation of property considered to be 

qualified investment were created in the 24-month period following the date the property was placed 

in service. To assess the continuing nature of the jobs, the taxpayer must demonstrate that the new jobs 

credit base is at least $700,000 for the taxable year of the qualified federal credit or for either of the 

next 2 calendar years. The $700,000 must be adjusted proportionally for any change in Title 26, 

section 1043, subsection 2 wages from $7,000. With respect to new jobs created after August 1, 1998, 

but before October 1, 2001, the employer must also demonstrate that the qualifying jobs are covered 

by a retirement program subject to the Employee Retirement Income Security Act of 1974, 29 United 

States Code, Sections 101 to 1461, as amended; that group health insurance is provided for employees 

in those positions; and that the wages for those positions, calculated on a calendar year basis, are 

greater than the most recent average annual wage in the labor market area in which the employee is 

employed.  3.C. (Repealed by Ch. 414 (S.B. 440), Laws 1999, effective July 9, 1999.)  4. Carry -over. 
The amount of credit that may be used by a taxpayer for any taxable year may not exceed either 

$500,000 or the amount of tax otherwise due, whichever is less. Any unused credit may be carried 

over to the following year or years for a period not to exceed 7 years, including the year the credit was 

first taken, and may be deducted from the taxpayer's tax for that year or those years, subject to the 

same limitations provided in this subsection. 5. Carry -back. There may be no carry-back to prior 

years of the amount of credit allowable under this section.  6.  Recapture. If, during any taxable year, 

any qualified investment property is disposed of, or otherwise ceases to be property covered by 

subsection 3, paragraph A with respect to the taxpayer, before the end of the useful life that was taken 

into account in computing the credit under subsection 1, then the tax under this Part for that taxable 

year must be increased by an amount equal to the aggregate decrease in the credit allowed under 

subsection 1 for all prior taxable years that would have resulted solely from substituting for the useful 
life, in determining qualified investment under the Internal Revenue Code of 1954 as of December 31, 

1985, the period beginning with the time the property was placed in service by the taxpayer and 

ending with the time the property ceased to be property covered by subsection 3.  6-A. Affiliated 

groups; tax years prior to January 1, 1995. This subsection applies retroactively to all tax years 

beginning before the effective date of this subsection as well as prospectively to all tax years 

beginning on or after the effective date of this subsection but prior to January 1, 1995 and for which 

the taxpayer's right to file an original or amended return had not or has not expired at the time of the 

taxpayer's filing of the return. In the case of corporations that are members of an affiliated group 

engaged in a unitary business, the credit provided for in this section applies as follows. 6-A.A. The 

credit provided for in this section, in an amount equal to the aggregate qualified federal credit for all 

taxable corporations that are members of an affiliated group engaged in a unitary business, must be 
allowed against the total tax liability of all the taxable corporations that are members of the affiliated 

group engaged in a unitary business if the taxable corporations that are members of the affiliated 

group have, in the aggregate: 6-A.A.(1) Property considered to be qualified investment of at least 

$5,000,000 for that taxable year with a situs in the State and placed in service by the taxable 

corporations after January 1, 1979; 6-A.A.(2) Payroll records and reports substantiating that at least 

200 new jobs attributable to the operation of property considered to be qualified investment were 

created in the 12-month period following the date the property was placed in service; and 6-A.A.(3) A 

new jobs credit base of at least $1,400,000 for the taxable year of the qualified federal credit or the 

next calendar year. The $1,400,000 must be adjusted proportionally for any change in Title 26, section 

1043, subsection 2 wages from $7,000.  6-A.B. The amount of the credit that may be used in any 

taxable year may not exceed the lesser of $300,000 or the total amount of tax liability otherwise due of 

all taxable corporations that are members of an affiliated group engaged in a unitary business. Any 
unused credit may be carried over to the following year or years for a period not to exceed 7 years, 

including the year the credit was first taken, and may be deducted from the tax imposed by this Part 

for that year or those years, subject to the same limitations provided in this subsection. The credit must 



be apportioned among the taxable corporations in the affiliated group in the same proportion that the 

tax liability of each taxable corporation in the affiliated group bears to the total tax liability of all the 

taxable corporations in the affiliated group.  6-B. Affiliated groups; tax years beginning on or after 

January 1, 1995. This subsection applies to tax years beginning on or after January 1, 1995. In the case 

of corporations that are members of an affiliated group engaged in a unitary business, the credit 

provided for in this section applies as follows.  6-B.A. The credit provided for in this section, in an 

amount equal to the aggregate qualified federal credit for all taxable corporations that are members of 
an affiliated group engaged in a unitary business, must be allowed against the total tax liability of all 

the taxable corporations that are members of the affiliated group engaged in a unitary business if the 

taxable corporations that are members of the affiliated group have, in the aggregate: 6-B.A.(1) 

Property considered to be qualified investment of at least $5,000,000 for that taxable year with a situs 

in the State and placed in service by the taxable corporations after January 1, 1979; 6-B.A.(2) Payroll 

records and reports substantiating that at least 100 new jobs attributable to the operation of property 

considered to be qualified investment were created in the 24-month period following the date the 

property was placed in service; and 6-B.A.(3) A new jobs credit base of at least $700,000 for the 

taxable year of the qualified federal credit or either of the next 2 calendar years. The $700,000 must be 

adjusted proportionally for any change in Title 26, section 1043, subsection 2 wages from $7,000.  6-

B.B. The amount of the credit that may be used in any taxable year may not exceed the lesser of 

$500,000 or the total amount of tax liability otherwise due of all taxable corporations that are members 
of an affiliated group engaged in a unitary business. Any unused credit may be carried over to the 

following year or years for a period not to exceed 7 years, including the year the credit was first taken, 

and may be deducted from the tax imposed by this Part for that year or those years, subject to the same 

limitations provided in this subsection.  The credit must be apportioned among the taxable 

corporations in the affiliated group in the same proportion that the tax liability of each taxable 

corporation in the affiliated group bears to the total tax liability of all the taxable corporations in the 

affiliated group.  7. Legislative findings. The Legislature finds that encouragement of the growth of 

major industry in the State is in the public interest and promotes the general welfare of the people of 

the State; that the use of investment tax credits to encourage industry to make substantial capital 

investments in the State is necessary to promote the purpose of the Legislature of encouraging the 

growth of industry; and that the requirements of at least $5,000,000 in qualified investment in the 
State and an increase of at least 100 new jobs following the investment are reasonable qualifying 

criteria for the application of an investment tax credit and will best promote substantial capital 

investment in the State.  8. (Repealed by Ch. 652 (S.B. 828), Laws 2002, effective July 25, 2002.) 

 

5217 Employer-assisted day care--1. Credit allowed. A taxpayer constituting an employing unit is 

allowed a credit against the tax imposed by this Part for each taxable year equal to the lowest of: 1.A. 

Five thousand dollars; 1.B. Twenty percent of the costs incurred by the taxpayer in providing day care 

service for children of employees of the taxpayer; or 1.C. One hundred dollars for each child of an 

employee of the taxpayer enrolled on a full-time basis, or each full-time equivalent, throughout the 

taxable year in day care service provided by the taxpayer or in the first year that the taxpayer provides 

day care services, for each child enrolled on a full-time basis, or each full-time equivalent, on the last 
day of the year.  2. Definitions. As used in this section, unless the context indicates otherwise, the 

following terms have the following meanings.  2.A. ñEmploying unitò has the same meaning as in 

Title 26, section 1043.  2.B. ñProviding day care servicesò means expending funds to build, furnish, 

license, staff, operate or subsidize a day care center licensed by the Department of Human Services to 

provide day care services to children of employees of the taxpayer at no profit to the taxpayer or to 

contract with a day care facility licensed by or registered with the department to provide day care 

services to children of the employees of the taxpayer. ñProviding day care servicesò also includes the 

provision of day care resource and referral services to employees and the provision of vouchers by an 

employer to an employee for purposes of paying for day care services for children of the employee. 

2.C. "Quality child care services " has the meaning set forth in section 5219-Q, subsection 1.  3. 

Carryover; carry back.  The amount of the credit that may be used by a taxpayer for a taxable year 

may not exceed the amount of tax otherwise due under this Part. Any unused credit may be carried 
over to the following year or years for a period not to exceed 15 years or it may be carried back for a 

period not to exceed 3 years. 4. Quality child care services. The credit allowed under subsection 1 

doubles in amount if the day care service provided by the taxpayer constitutes quality child care 



services. 

 

5217-B Employer-provided long-term care benefits--B.1. Credit.  A taxpayer constituting an 

employing unit is allowed a credit against the tax imposed by this Part for each taxable year that 

begins on or after July 10, 1989 and before January 1, 2000 equal to the lowest of the following: 

B.1.A. Five thousand dollars; B.1.B. Twenty percent of the costs incurred by the taxpayer in providing 

long-term care policy coverage as part of a benefit package; or B.1.C. One hundred dollars for each 
employee covered by an employer-provided long-term care policy.  B.2. Definitions. As used in this 

section, unless the context otherwise indicates, the following terms have the following meanings: 

B.2.A. ñLong-term care policyò has the same meaning as in Title 24-A, section 5051.  B.2.B. 

ñEmploying unitò has the same meaning as in Title 26, section 1043.  B.3. Limitation.  The amount of 

the credit that may be used by a taxpayer for a taxable year may not exceed the amount of tax 

otherwise due under this Part. Any unused credit may be carried over to the following year or years for 

a period not to exceed 15 years. 

 

5217-C Employer-provided long-term care benefits on and after January 1, 2000-- C.1. Credit.  A 

taxpayer constituting an employing unit is allowed a credit against the tax imposed by this Part for 

each taxable year equal to the following: C.1.A. Five thousand dollars; C.1.B. Twenty percent of the 

costs incurred by the taxpayer in providing long-term care insurance as part of a benefit package; or 
C.1.C. One hundred dollars for each employee covered by employer-provided eligible long-term care 

insurance.  C.2. Definitions. As used in this section, unless the context otherwise indicates, the 

following terms have the following meanings.  C.2.A. "Employing unit" has the same meaning as in 

Title 26, section 1043. C.2.B. (Repealed by Ch. 679 (H.B. 70), Laws 2002, applicable to tax years 

beginning on or after January 1, 2002.) C.2.C. "Eligible long-term Care insurance" means: C.2.C.(1) 

For tax years beginning on or after January 1, 2000, a qualified long-term care insurance contract as 

defined in the Code, Section 7702B(b); and C.2.C.(2) For tax years on or after January 1, 2002, a 

contract specified in subparagraph (1) or a long-term care insurance policy certified by the 

Superintendent of Insurance under Title 24-A, section 5075-A.  C.3. Limitation.  The amount of the 

credit that may be used by a taxpayer for a taxable year may not exceed the amount of tax otherwise 

due under this Part. Any unused credit may be carried over to the following year or years for a period 
not to exceed 15 years. 

 

5217-D Credit for educational opportunity --D.1.  Definitions. As used in this section, unless the 

context otherwise indicates, the following terms have the following meanings.  D.1.A. "Benchmark 

loan payment" has the same meaning as in Title 20-A, section 12541, subsection 2.  D.1.B. 

"Employer" has the same meaning as the term "employing unit," as defined in Title 26, section 1043, 

subsection 10.  D.1.C. "Full time" employment means employment with a normal workweek of 32 

hours or more.  D.1.D. "Part time" employment means employment with a normal workweek of 

between 16 and 32 hours.  D.1.E. "Qualified employee" means an employee who is eligible for the 

credit provided in this section and who is employed at least part time.  D.1.F. "Opportunity contract" 

means the contract described in Title 20-A, section 12542, subsection 3.  D.1.G. "Opportunity 
program participant" means an individual who enters into an opportunity contract with the State, 

obtains the specified degree and complies with the requirements under Title 20-A, section 12542, 

subsections 3 to 5.  D.1.H. "Resident individual" has the same meaning as in section 5102, subsection 

5.  D.1.I. "Seasonal employment" has the same meaning as in Title 26, section 1251 and in regulations 

promulgated thereunder.  D.1.J. "Term of employment" includes all months when the individual is 

actually employed. It includes time periods when an individual is on leave or vacation. It extends to 

the full year for individuals working for employers who customarily operate only during a regularly 

recurring period of 9 months or more in a calendar year. For individuals working for employers who 

customarily operate only during regularly recurring periods of less than 9 months in a calendar year, 

including seasonal employment, the term of employment extends only to time periods when the 

individual is actually working.  D.2. Credit allowed. A taxpayer constituting an opportunity program 

participant or an employer of a qualified employee is allowed a credit against the tax imposed by this 
Part for each taxable year under the terms established in this section. The credit is created to 

implement the Job Creation Through Educational Opportunity Program established under Title 20-A, 

chapter 428-C.  The credit may not reduce the tax otherwise due under this Part to less than zero. A 



taxpayer entitled to the credit for any taxable year may carry over and apply to the tax liability for any 

one or more of the next succeeding 10 years the portion, as reduced from year to year, of any unused 

credits. More than one taxpayer may claim a credit based on loan payments actually made to a 

relevant lender or lenders to benefit a single opportunity program participant, but no 2 taxpayers may 

claim the credit based on the same payment.  D.3. Calculation of the credit. The following provisions 

govern the calculation of the credit in this section. D.3.A. If the relevant opportunity program 

participant's opportunity contract limits the amount of the credit to a benchmark loan payment, and the 
relevant opportunity program participant's actual monthly payment due is higher than that amount, 

then the credit claimed may not exceed the product of the benchmark loan payment and the number of 

months in which the taxpayer made loan payments. D.3.B. If the relevant opportunity program 

participant's opportunity contract certifies that the principal for the relevant loans is at or below the 

level of the principal cap, or if the relevant opportunity program participant's actual monthly payment 

is below the benchmark loan payment, the taxpayer may claim a credit based only on regularly 

scheduled loan payments actually made.  D.3.C. If the credit is claimed on behalf of an individual who 

was already enrolled in an associate or a bachelor's degree program at an accredited Maine junior 

college, college or university, as defined in Title 20-A, section 12541, subsection 1, on the 

commencement of the Job Creation Through Educational Opportunity Program under Title 20-A, 

chapter 428-C, the percentage figure listed in the opportunity contract, as specified under Title 20-A, 

section 12542, subsection 5, must be applied to the amount determined under paragraph A or B.  D.4. 
Conditions for an opportunity program participant claiming the credit . An opportunity program 

participant may claim the credit only if the participant is a resident individual. The participant may 

claim the credit based only on regular payments made during months in which the individual was 

working for an employer located in this State. A married couple filing jointly under Title 36, section 

5221 may claim the credit only to the extent that the spouse on whose behalf the credit is claimed 

meets these requirements.  D.5. Conditions for an employer claiming the credit. A taxpayer 

constituting an employer may claim the credit under this section under the following circumstances. 

The employer may undertake to make partial or full loan payments directly to the relevant lender or 

lenders on behalf of a qualified employee, having taken reasonable steps to ascertain that the 

employee is in fact a qualified employee, and may claim a credit based on amounts that came due and 

were paid by the employer during the term of employment. To receive the credit, the employer must 
retain for 5 years any proof of eligibility that the employee or independent contractor provides.  The 

employer may claim a credit for the amount that the qualified employee could have claimed during 

any months when the qualified employee was employed, had the qualified employee made the partial 

or full loan payments instead, under conditions where the qualified employee had sufficient income to 

claim the full credit for the taxable year. If the qualified employee is employed only on a part-time 

basis, the employer may claim a credit only up to half of the total that the qualified employee could 

have claimed had the qualified employee made all payments and earned sufficient income to claim the 

full credit for the taxable year, but the amount the employer claims must still be based on amounts 

actually paid.   

 

5219-K Research expense tax credit-- K.3. Limitation on credit allowed. The credit allowed under 
this section is limited to 100% of a corporation's first $25,000 of tax due, as determined before the 

allowance of any credits, plus 75% of the corporation's tax due, as determined in excess of $25,000. 

The assessor shall adopt rules similar to those authorized under the Code, Section 38(c)(5)(B) for 

purposes of apportioning the $25,000 among members of a controlled group.  K.4. Corporations 

filing combined return.  In the case of corporations filing a combined return, a credit generated by an 

individual member corporation under the provisions of this section must first be applied against the tax 

due attributable to that company under this Part. A member corporation with an excess research and 

development credit may apply its excess credit against the tax due of another group member to the 

extent that that other member corporation can use additional credits under the limitations of subsection 

3. Unused, unexpired credits generated by a member corporation may be carried over from year to 

year by the individual corporation that generated the credit, subject to the limitation in subsection 5.  

K.5. Carryover to succeeding years. A taxpayer entitled to a credit under this section for any taxable 
year may carry over and apply to the tax due for any one or more of the next succeeding 15 taxable 

years the portion, as reduced from year to year, of the credit that exceeds the tax due for the taxable 

year. A taxpayer may carry over and apply to the tax due for any subsequent taxable year the portion 



of those credits, as reduced from year to year, not allowed by subsection 3.  K.6. Additional rules. 

The State Tax Assessor shall adopt such rules as are necessary to implement this section.  K.7. 

Application.  This section applies to any tax year beginning on or after January 1, 1996. 

 

5219-L Super credit for substantially increased research and development--L.1. Super credit 

allowed for substantial expansions of research and development. A taxpayer that qualifies for the 

research expense tax credit allowed under section 5219-K is allowed an additional credit against the 
tax due under this Part equal to the excess, if any, of qualified research expenses for the taxable year 

over the super credit base amount. For purposes of this section, "super credit base amount" means the 

average amount spent on qualified research expenses by the taxpayer in the 3 taxable years 

immediately preceding the effective date of this section, increased by 50%. For purposes of this 

section, "qualified research expenses" has the same meaning as under the Code, Section 41 but applies 

only to expenditures for research conducted in this State.  L.2. Amount of super credit allowed. The 

credit allowed under this section is limited to 50% of the taxpayer's tax due after the allowance of any 

other credits taken pursuant to this chapter.  L.3. Carry over to succeeding years. A taxpayer entitled 

to a credit under this section for any taxable year may carry over and apply to the tax due for any one 

or more of the next succeeding 5 taxable years the portion, as reduced from year to year, of any 

unused credit, but in no event may the credit applied in any single year exceed 50% of the taxpayer's 

tax due after the allowance of any other credits taken pursuant to this chapter.  L.4.  Limitation . The 
credit provided by this section may not be used to reduce the taxpayer's tax liability under this Part to 

less than the amount of the taxpayer's tax due in the preceding taxable year after the allowance of any 

credits taken pursuant to this chapter.  L.5. Corporations filing combined returns. In the case of 

corporations filing a combined return, a credit generated by an individual member corporation under 

the provisions of this section must first be applied against the tax due attributable to that company 

under this Part. A member corporation with an excess research and development credit may apply its 

excess credit against the tax due of another group member to the extent that that other member 

corporation can use additional credits under the limitations of subsection 4. Unused, unexpired credits 

generated by a member corporation may be carried over from year to year by the individual 

corporation that generated the credit, subject to the limitation in subsection 3. 

 
5219-M High -technology investment tax credit--M.1. Definitions. As used in this section, unless 

the context otherwise indicates, the following terms have the following meanings. M.1.A. ñHigh-

technology activityò means: M.1.A.(1) The design, creation and production of computer software, 

computer equipment, supporting communications components and other accessories that are directly 

associated with computer software and computer equipment; and M.1.A.(2) The provision of Internet 

access services and advanced telecommunications services.  M.1.B. ñInvestment credit baseò means 

the total adjusted basis of the eligible equipment for federal income tax purposes of the taxpayer on 

the date that the equipment was placed into service for the first time in the State by the taxpayer or 

other person during the tax year for which the credit is claimed. In computing the adjusted basis of the 

eligible equipment on the date placed in service for the first time in the State, the total allowable 

depreciation of the equipment for the tax year must be multiplied by a fraction the numerator of which 
is the number of days that the equipment was in service in the State during the tax year and the 

denominator of which is the total number of days that the equipment was in service during the tax 

year.  M.1.C. ñEligible equipmentò means all computer equipment, electronics components and 

accessories, communications equipment and computer software placed into service in the State and 

used primarily in high-technology activity, provided that otherwise eligible equipment used in wire 

line telecommunications must be capable of transmitting data at 200 kilobits or more per second in at 

least one direction and otherwise eligible equipment used in wireless telecommunications equipment 

must be capable of transmitting data at 42 kilobits or more per second in at least one direction.  M.1.D. 

ñPrimarilyò means more than 50% of the time.  M.1.E. "Qualified lessor" means a person that leases 

or subleases eligible equipment to a person that is engaged primarily in high technology activity, but 

only when: M.1.E.(1) The eligible equipment is used primarily in the high technology activity engaged 

in by the lessee or sublessee; M.1.E.(2) The lessor derived aggregate total lease payments from 
personal property of at least 3 times the total payments received from eligible equipment during the 

taxable year; and M.1.E.(3) The lease or sublease upon which the credit is based qualifies as a lease of 

property for federal income tax purposes under the guidelines contained in Revenue Procedure 2001-



28 of the United States Department of the Treasury, Internal Revenue Service.  M.1-A. Credit 

allowed. The following persons are allowed a credit as follows.  M.1-A.A. Unless entitlement to the 

credit is waived by the user pursuant to paragraph B: M.1-A.A.(1) A person engaged primarily in high 

technology activity that purchases and uses eligible equipment in that activity may claim a credit in 

the amount of that person's investment credit base subject to the limitations provided by subsection 4; 

or M.1-A.A.(2) A person engaged primarily in a high technology activity that leases and uses eligible 

equipment in that activity may claim a credit in the amount of the lease payments made on the eligible 
equipment in each tax year, except that if the eligible equipment is depreciable by that person for 

federal income tax purposes, the credit is based on that person's investment credit base subject to the 

limitations provided by subsection 4.  M.1-A.B. When a qualified lessor provides the assessor with 

satisfactory evidence that the lessee or sublessee of eligible equipment has waived its right to claim a 

credit under this section that it is otherwise entitled to claim with respect to that equipment: M.1-

A.B.(1) A qualified lessor that leases eligible equipment may claim a credit in the amount of the 

lessee's investment credit base to the extent of the credits waived by the lessee, net of any lease 

payments received for the eligible equipment in the taxable year, subject to the limitations provided by 

subsection 4; and M.1-A.B.(2) A qualified lessor that subleases eligible equipment may claim a credit 

in the amount of the lease payments made on the eligible equipment in each tax year, net of sublease 

payments received in the taxable year, except that if the eligible equipment is depreciable by the 

sublessee for federal income tax purposes, the credit is based on the sublessee's investment credit base 
to the extent of the credits waived by the sublessee subject to the limitations provided by subsection 4.  

M.2. Purchaser of eligible equipment; credit allowed.  M.3. Lessor of eligible equipment; credit 

allowed.  M.4. Limitation.  The credit allowed by this section, including amounts carried to the tax 

year pursuant to subsection 5, may not be used: M.4.A. To reduce a person's tax liability under this 

Part to less than zero; 4.B. To reduce a person's tax liability under this Part to less than the amount of 

the taxpayer's tax liability in the preceding taxable year after the allowance of any other credits taken 

pursuant to this chapter; or  M.4.C. Except as otherwise provided by subsection 5, paragraph B, to 

reduce a person's tax liability by more than $100,000, after the allowance of all other tax credits except 

for the credits allowed under sections 5216-C and 5219-L.  M.5. Carry over to succeeding years. 

Unused credits may be carried forward to succeeding tax years as follows.  M.5.A. A person entitled 

to a credit under this section for any taxable year may carry over and apply to the tax liability for any 
one or more of the next succeeding 5 taxable years the portion of any unused credits. M.5.B. Unused 

credits for which a person was eligible, but did not claim, for tax years ending prior to January 1, 2001 

may be carried forward and applied to the tax liability for any one or more of the next succeeding 10 

taxable years to the extent that those credits relate to equipment that meets the definition of eligible 

equipment in effect for tax years beginning on or after January 1, 2001. Credits carried forward that 

are allowed to a person pursuant to this paragraph are limited to $100,000 per year, except that if a 

person's investment credit base for any taxable year beginning on or after January 1, 2001 is less than 

$100,000, the credit allowed under this paragraph may be increased by an amount equal to the 

difference between $100,000 and the person's investment credit base, provided that the credit allowed 

by this section may in no event exceed $200,000.  M.6. Corporations filing  combined return. In the 

case of corporations filing a combined return, a credit generated by an individual member corporation 
under the provisions of this section must first be applied against the tax liability attributable to that 

company under this Part. A member corporation with an excess high-technology investment tax credit 

may apply its excess credit against the tax liability of other group members to the extent that the other 

member corporations can use additional credits under the limitations of subsection 4. Unused, 

unexpired credits generated by a member corporation may be carried over from year to year by the 

individual corporation that generated the credit, subject to the limitations in subsection 5, and the rules 

set forth in this paragraph for applying the credit to the tax liability of other group members are 

applicable in the years to which credits are carried forward. 

5219-O Credit for dependent health benefits paid --O.1. Credit allowed. A taxpayer constituting 

an employing unit that employs fewer than 5 employees is allowed a credit to be computed as 

provided in this section against the tax imposed by this Part, subject to the limitations contained in 

subsections 3 and 4. The credit equals the lesser of 20% of dependent health benefits paid with respect 
to the taxpayer's low-income employees under a health benefit plan during the taxable year for which 

the credit is allowed or $125 per low-income employee with dependent health benefits coverage. A 

taxpayer who received a credit under this section in the preceding year and whose number of low-



income employees is 5 or more may continue to receive the credit for 2 years after the last year in 

which the number of employees was fewer than 5.  O.2. Definitions. As used in this section, unless 

the context otherwise indicates, the following terms have the following meanings.  O.2.A. 

"Dependent" means a dependent, as defined by Section 152 of the Code, who is under 19 years of age.  

O.2.B. "Dependent health benefits" means health benefits and health insurance costs allowable as 

deductions to the employer under Section 105 of the Code, paid by the taxpayer on behalf of the 

taxpayer's low-income employees for the benefit of the employees' dependents.  Title 36 5219-O.2.C. 
"Employing unit" has the same meaning as in Title 26, section 1043.  O.2.D. "Health benefit plan" 

means a plan that: O.2.D.(1) Includes comprehensive coverage for at least the following range of 

benefits: O.2.D.(1)(a) Inpatient and outpatient hospital services; O.2.D.(1)(b) Physicians' surgical and 

medical services; O.2.D.(1)(c) Laboratory and x-ray services; and Title 36 5219-O.2.D.(1)(d) Well-

baby and well-child care, including age-appropriate immunizations; O.2.D.(2) Affords coverage that 

has an actuarial value no less than 80% of the actuarial value of coverage that is provided to 

employees of the State. For purposes of this paragraph, "actuarial value" means the expected cost of a 

benefit based on assumptions as to relevant variables such as morbidity, mortality, persistency and 

interest. When comparing the actuarial value of one benefit or package of benefits to another, both 

actuarial values must be based on the same assumptions; O.2.D.(3) Imposes copayment and deductible 

costs on the employee that do not exceed 10% of the actuarial value of all benefits afforded by the 

plan; and -O.2.D.(4) Makes the same or comparable coverage available for the benefit of the 
employee's dependent children who are under 19 years of age. O.2.E. "Low-income employee" means 

a Maine resident whose average weekly earnings from the taxpayer do not exceed the State's average 

weekly wage as calculated by the Department of Labor.  O.3. Qualifications. A taxpayer may claim 

the credit allowed by this section only for those periods during which the following conditions are 

met: O.3.A. The taxpayer maintains a health benefit plan that is available to all of the taxpayer's low-

income employees who have been employed for 30 days or more on a schedule that exceeds either 25 

hours per week or 1000 hours per year; O.3.B. The taxpayer pays at least 80% of the cost of health 

insurance coverage for each low-income employee who is under the health benefit plan; O.3.C. The 

taxpayer pays at least 60% of the cost of dependent health benefits for children under 19 years of age 

who are covered under the health benefit plan and who are dependents of a low-income employee; and 

O.3.D. The taxpayer submits documentation from the insurer of the portion of the cost of benefits 
attributable to coverage of dependents that qualifies for a credit under this section.  O.4. Limitations; 

carry-over. The amount of the credit that may be used by a taxpayer for a taxable year may not 

exceed 50% of the state income tax otherwise due under this Part for that year. The unused portion of 

any credit may be carried over to the following year or years for a period not to exceed 2 years. The 

credit allowable under this section may not be carried back to prior years. 

 

5219-Q Quality child care investment credit--Q.1. Definition.  As used in this section, unless the 

context otherwise indicates, ñquality child care servicesò means services provided at a child care site 

that meets minimum licensing standards and: Q.1.A. Is accredited by an independent, nationally 

recognized program approved by the Department of Health and Human Services, Office of Child Care 

and Head Start; Q.1.B. Utilizes recognized quality indicators for child care services approved by the 
Department of Health and Human Services, Office of Child Care and Head Start; and Q.1.C. Includes 

provisions for parent and client input, a review of the provider's policies and procedures, a review of 

the provider's program records and an on-site program review.  For large, multifunction agencies, only 

those portions of the child care sites that were reviewed by the accrediting body may be considered 

sites that provide quality child care services.  Q.1-A. Certification . Upon application by an investor, 

the Department of Health and Human Services, Office of Child Care and Head Start shall certify if an 

investment in a child care site contributed significantly toward the ability of the child care site to 

improve its level of child care services toward the goal of providing quality child care services. The 

department shall send a list of taxpayers making certified investments in the previous year to the State 

Tax Assessor by February 1st annually.  Q.2. Credit allowed. A taxpayer that has made an investment 

in child care services certified under subsection 1-A during the tax year is allowed a credit against the 

tax imposed by this Part in an amount equal to the qualifying portion of expenditures paid or expenses 
incurred by the taxpayer for certified investments in child care services as calculated pursuant to 

subsection 3.  Q.3. Qualifying portion . For purposes of calculating the credit provided by this section, 

the qualifying portion is: Q.3.A. For a corporation, 30% of up to $30,000 of expenditures, apportioned 



if part of an affiliated group engaged in a unitary business; and Q.3.B. For an individual taxpayer, if 

the taxpayer expends at least $10,000 in one year, $1,000 each year for 10 years and $10,000 at the 

end of the 10-year period.  Q.4. Limitation; carry -over. The credit provided by this section may not 

reduce the tax otherwise due under this Part below zero. Any unused portion of the credit may be 

carried over to the following year or years until exhausted. 

 

5219-W Pine Tree Development Zone tax credit--W.1. Credit allowed. Except as provided by 
subsection 2, a taxpayer that is a qualified Pine Tree Development Zone business as defined in Title 

30-A, section 5250-I, subsection 17 is allowed a credit in the amount of: W.1.A. One hundred percent 

of the tax that would otherwise be due under this Part for each of the first 5 tax years beginning with 

the tax year in which the taxpayer commences its qualified business activity, as defined in Title 30-A, 

section 5250-I, subsection 16; and W.1.B. Fifty percent of the tax that would otherwise be due under 

this Part for each of the 5 tax years following the time period in paragraph A.  W.2. Apportioned 

credit in certain circumstances. In the case of a qualified Pine Tree Development Zone business as 

defined in Title 30-A, section 5250-I, subsection 17 that engages in both qualified and nonqualified 

business activities in this State, the credit provided for in this section is limited to that portion that is 

attributable to the qualified business activity. The limitation is calculated by an apportionment. The 

apportionment is determined by a fraction, the numerator of which is the property value plus the 

payroll for the taxable year attributed to the qualified business activity of the business and the 
denominator of which is the statewide property value plus payroll for the taxable year of the business.  

If the qualified business is a taxable corporation that has affiliated groups, as defined in section 5102, 

subsection 1-B, engaged in a unitary business, as defined in section 5102, subsection 10-A, the 

property and payroll values in the State of the unitary affiliated groups must be included in the 

apportionment fraction. The resulting fraction must be multiplied by the total tax liability otherwise 

due under this Part of the qualified business and those affiliated groups.  If the apportionment 

provisions of this subsection do not fairly reflect the amount of the credit associated with the 

taxpayer's qualified business activity, the taxpayer may petition for, or the State Tax Assessor may 

require, in respect to all or any part of the taxpayer's business activity, the employment of another 

reasonable method to effectuate an equitable apportionment of the credit associated with the taxpayer's 

qualified business activity.  W.3. Members of pass-through entities. A member of a pass-through 
entity that is a qualified Pine Tree Development Zone business, as defined in Title 30-A, section 5250-

I, subsection 17, is allowed a credit under this section based on the tax due under this Part related to 

items of income, gain, deduction, loss or other items required to be reported by the pass-through entity 

to the member. For purposes of this subsection, 'pass-through entity' means a corporation that for the 

applicable tax year is treated as an S corporation under the Code and a partnership, trust, limited 

liability company or similar entity that for the applicable tax year is not taxed as a C corporation for 

federal tax purposes; 'member' means an individual or other owner of a pass-through entity.  W.4. 

Limitation.  The credit provided by this section may not be claimed for tax years beginning on or after 

January 1, 2019.  W.5. Definitions. As used in this section, unless the context otherwise indicates, the 

following terms have the following meanings.  W.5.A. "Property" means the average value of the 

taxpayer's real and tangible personal property that is owned or rented and used during the tax period. 
Property owned by the taxpayer is valued at its original cost. Property rented by the taxpayer is valued 

at 8 times the net annual rental rate. The net annual rental rate is the annual rental rate paid by the 

taxpayer.  W.5.B. "Payroll" means the total amount paid in this State during the tax period by the 

taxpayer for compensation, including wages, pretax employee contributions made to a benefit package 

and employer contributions made to an employee benefit package. 

 

5219-Y Certified media production credit--Y.1. Credit allowed. A media production company, as 

defined in section 6901, subsection 5, is allowed a credit against the taxes imposed by this Part in an 

amount equal to the Maine income tax imposed on income directly related to a certified media 

production as defined in section 6901, subsection 1.  If the media production company realizes income 

from a certified media production and also has Maine-source income from other sources, the credit 

allowed under this section is based on a fraction of the media production company's entire Maine 
income tax liability for the year. The fraction is equal to the media production company's 

compensation paid during the tax year related to the certified media production divided by the media 

production company's total Maine compensation paid. For purposes of this paragraph, 'compensation' 



has the same meaning as in section 5210, subsection 3. If the calculation provided by this paragraph 

does not fairly reflect the tax liability associated with the media production company's certified media 

production, the media production company may petition for, or the State Tax Assessor may require, 

the employment of another reasonable method to make an equitable determination of the Maine tax 

associated with the media production company's certified media production.  Y.2. Limitation . The 

credit allowed by this section may not reduce the tax otherwise due under this Part below zero and 

may be used only in the year in which the certified media production income is generated. Taxpayers 
claiming a credit under section 5219-W are not eligible for this credit. 

Maryland  5-707Business entity incentives and initiatives-- (a) In general. To the extent provided for in this 

section, a business entity is entitled to: (A)(1) The special property tax credit in section 9-103 of the 

tax - property article; (A)(2) The income tax credits in section 10-702 of the tax - general article; and 

(A)(3) Consideration for financial assistance from programs in subtitle 1 of this title. (b) Eligibility.  A 

business entity that moves into or locates in an enterprise zone on or after the date that the enterprise 

zone is designated under section 5-704 of this subtitle may benefit from the incentives and initiatives 

in this section if: (B)(1) The business entity meets the requirements and conditions of the code section 

applicable to each incentive or initiative; (B)(2) The respective political subdivision certifies that the 

business entity has complied with the standards that the subdivision submitted under section 5-

703(b)(5) of this subtitle; (B)(3) The business entity creates new or additional jobs or makes a capital 

investment to qualify for the property tax credit under section 9-103 of the tax - property article and 

the income tax credits under section 10-702 of the tax - general article; and (B)(4) In considering 
whether the business entity qualifies for financial assistance from the programs in subtitle 1 of this 

title, the Secretary determines that the business entity will create new or additional jobs. (c) 

Limitatio n. The incentives and initiatives provided for in this section are not available to a business 

entity that: (C)(1) Was in an enterprise zone before the date that the enterprise zone is designated, 

except for a capital investment or expansion of its labor force that occurs on or after the enterprise 

zone is designated; or  (C)(2) Is located in an enterprise zone that was designated under federal law 

unless the Secretary and the board of public works consent to the designation. (d) Period of 

availability . (D)(1) Except as provided in section 10-702 of the Tax - General Article and Section 9-

103 of the Tax - Property Article, the incentives and initiatives set forth in this section are available for 

10 years after the date that an area is designated an enterprise zone. (D)(2) A law enacted after the 

enactment of this section that eliminates or reduces the benefits available to a business entity under 
this section does not apply to a business entity that was in an enterprise zone before the effective date 

of the law. 

 

Note: This section is new language derived without substantive change from former Art. 83A, Section 

5-404, as it related to incentives and initiatives under federal law, and the second sentence of Section 

5-402(f). In subsection (a)(2) of this section, the word "and" is added to indicate that the list is 

inclusive. In the introductory language to subsection (c) of this section, the reference to incentives and 

initiatives under this section is substituted for the former reference "to those provided under this 

subtitle" in light of the revised structure of this section.  The Economic Development Article Review 

Committee notes, for the consideration of the General Assembly, that the Department interprets 

subsection (d)(1) of this section as authorizing the availability of the tax credits under this section for 
10 years after the date that the business entity qualifies for the tax credits, rather than the date on 

which the Secretary designates the enterprise zone.  The Economic Development Article Review 

Committee also notes, for the consideration of the General Assembly, that subsection (d)(1) of this 

section, which establishes a general 10-year period for the availability of benefits under this section is 

both contradictory and confusing as it relates to other, more specific provisions. Controlling time 

limitations for the tax benefits to which this section refers are included in TG Section 10-702 and TP 

Section 9-103, more specific than and not entirely consistent with this section. TG Section 10-702(c) 

through (f); TP Section 9-103(d) and (e). The nontax benefits under Subtitle 1 of this title, to 

consideration of which a business entity is entitled under subsection (a)(3) of this subtitle, are not 

limited to a designated enterprise zone or focus area. Under Section 5-105 of this title, the enterprise 

zone designation is only a possible enhancement to consideration of benefits under Subtitle 1 of this 

title, not an eligibility criterion. Thus, reading subsection (d)(1) of this section to impose a 10-year 
limit on the availability of nontax benefits to a business entity is both incorrect and confusing. 

Accordingly, the General Assembly may wish to consider repealing subsection (d)(1) of this section as 



contradictory, with respect to tax benefits governed by other articles, and confusing, with respect to 

nontax benefits under Subtitle 1 of this title.  Defined terms: "Area" Section 5-701 "Business entity" 

Section 5-701 "Enterprise zone" Section 5-701 "Secretary" Section 1-101 (e)  (e)(1)  (e)(1)(i) 

Notwithstanding Subsection (d) of this Section, except for a business entity certified to receive a 

property tax credit under Section 9-103 of the Tax - Property Article for a tax year beginning before 

July 1, 2008, a business entity located in an enterprise zone may not receive the incentives and 

initiatives set forth in subsection (a)(1) and (2) of this section if the entity is located on land or within 
improvements owned by the federal government, the state, a county, or a municipal corporation unless 

the business entity has first utilized all applicable property tax exemptions under Title 7 of the tax - 

Property Article, including entering into any available payment in lieu of tax agreement. (e)(1)(ii) 

Subparagraph (i) of this paragraph does not apply to a business entity leasing land or improvements 

owned by the Maryland Economic Development Corporation. (e)(2) Notwithstanding subsection (d) 

of this section, a business entity located in a BRAC Revitalization And Incentive Zone established 

under Subtitle 12 of this Title may not receive the property tax credit under Section 9-103 of the Tax - 

Property Article unless: (e)(2)(i) The business entity qualified for the property tax credit before the 

date that the BRAC Revitalization And Incentive Zone is designated; or (e)(2)(ii) The political 

subdivision where the business entity is located expressly grants the property tax credit to the business 

entity. 

 
5-708 Effect of federal law-- (A) In general. An area that is designated an enterprize zone, 

empowerment zone, or enterprise community under federal law shall automatically be designated as 

an enterprise zone notwithstanding the limit on the number of enterprise zones that the secretary may 

designate under section 5-704(b) of this subtitle. (B) State approval for designation under federal 

law. An application by a political subdivision and the designation by the secretary of an area as an 

enterprise zone constitutes the state approval that may be required to designate an area as an enterprise 

zone under federal law. 

 

Note: This section is new language derived without substantive change from former Art. 83A, Section 

5-402(g) and the first sentence of (f). In subsection (a) of this section, the reference to an "enterprise 

community" is added for clarity and conformity with Section 5-701(d)(3) of this subtitle. Also in 
subsection (a) of this section, the reference to enterprise zones that the Secretary may designate "under 

Section 5-704(b) of this subtitle" is added for clarity. Also in subsection (a) of this section, the former 

phrase "and without any additional action by the political subdivision or the Secretary be" is deleted 

for brevity. 

 

6-304 Amount and Application of Credit -- (A) In general. (A)(1) A qualified business entity may 

claim a tax credit in the amount determined under this section.  (A)(2) A qualified business entity shall 

submit to the appropriate state units, with the tax return on which the credit is claimed, certification 

from the department that the business entity has met the requirements of this subtitle and is eligible for 

the credit.  (B) Amount of credit. (B)(1) Except as provided in this section, the credit earned under 

this section: (B)(1)(I) For qualified employees working in a facility not located in a revitalization area, 
is the lesser of: (B)(1)(I)1 $1,000 multiplied by the number of qualified employees employed by the 

qualified business entity during the credit year; and (B)(1)(I)2 2.5% of the wages paid by the qualified 

business entity during the credit year to the qualified employees; and (B)(1)(II) For qualified 

employees working in a facility located in a revitalization area, is the lesser of: (B)(1)(II)1 $1,500 

multiplied by the number of qualified employees employed by the qualified business entity during the 

credit year; and (B)(1)(II)2 5% of the wages paid by the qualified business entity during the credit year 

to the qualified employees.  (B)(2) The credit earned by a qualified business entity under this subtitle 

may not exceed $1,000,000 for any credit year.  (C) Application of credit . (C)(1) The credit earned 

under subsection (b) of this section shall be taken over a 2-year period, with one-half of the credit 

amount allowed each year beginning with the credit year. (C)(2) The same credit cannot be applied 

more than once against different taxes by the same taxpayer.  (C)(3) If the credit allowed under this 

subtitle exceeds the total tax otherwise due from a qualified business entity in a taxable year, the 
qualified business entity may apply the excess as a credit for succeeding taxable years until the earlier 

of: (C)(3)(I) The full amount of the excess is used; or (C)(3)(II) The expiration of the 5th taxable year 

from the credit year. (C)(4) The credit under this subtitle may not be carried back to a preceding 



taxable year. 

 

Note: This section is new language derived without substantive change from former Art. 83A, Section 

5-1102(c)(1) through (5) and (7) and (d). The introductory language of subsection (b)(1)(i) of this 

section is added to clarify the credit for facilities that are located outside of a revitalization area. The 

Economic Development Article Review Committee notes, for the consideration of the General 

Assembly, that this section is unclear as to the actual start of the "credit year" defined in Section 6-301 
of this subtitle and applied in this section. Under Section 6-303(b) of this subtitle, a qualified business 

entity has 24 months in which to create the minimum number of qualified positions for which the 

entity may claim the credit. Although subsection (a)(2) of this section requires a qualified business 

entity to submit certification of eligibility with the tax return on which the credit is claimed, it does not 

specifically require submission in the first year in which the entity is eligible for the credit. Once the 

credit is claimed, the qualified business entity generally must use it within two consecutive taxable 

years, but may roll over an unused portion of the credit through the 5th taxable year following the 

credit year. Under one reading of this section, it might be possible for a qualified business entity to 

hold off on submitting initial proof of compliance until the entity has a large enough tax liability to 

consume at least one-half of the credit. The General Assembly may wish to clarify that the qualified 

business entity must file certification as soon as the entity fulfils the eligibility requirements for the tax 

credit, having created the required number of qualified positions within 24 months after the opening or 
expansion of the business facility for which the tax credit is to be claimed.  Defined terms: "Credit 

year" Section 6-301 "Department" Section 1-101 "Qualified business entity" Section 6-301 "Qualified 

employee" Section 6-101 "Revitalization area" Section 6-301 "State" Section 1-101. 

 

6-305 Recapture-- (A) Decrease in qualified positions greater than 5%. If, during any of the 3 

years after the credit year, the number of qualified positions of the qualified business entity falls more 

than 5% below the average number of qualified positions that existed during the credit year on which 

the credit was computed, the credit shall be recaptured as follows: (A)(1) The credit shall be 

recomputed and reduced by the percentage reduction of the number of qualified employees; (A)(2) 

The recomputed credit shall be subtracted from the amount of credit previously allowed; and (A)(3) 

The qualified business entity shall pay the difference as taxes payable to the state for the taxable year 
in which the number of qualified positions falls more than 5% below the average number of qualified 

positions during the credit year.  (B) Reduction of qualified positions below threshold. If, during 

any of the 3 years after the credit year, the average number of qualified positions falls below the 

applicable threshold number of positions required under section 6-303(b)(1) of this subtitle, all credits 

earned shall be recaptured.  (C) Required information; verification .  (C)(1) During the 3 taxable 

years after the credit year, a qualified business entity shall provide any information required by the 

department in regulation to verify that the qualified business entity is not subject to subsection (a) or 

(b) of this section. (C)(2) The department may require that any information provided under this 

subsection be verified by an independent auditor that the qualified business entity selects. 

 

Note: This section is new language derived without substantive change from former Art. 83A, Section 
5-1102(e). In subsection (a) of this section, the defined term "qualified business entity" is substituted 

for the former references to a "qualifying business entity" for consistency within this subtitle.  Defined 

terms: "Credit year" Section 6-301 "Department" Section 1-101 "Qualified business entity" Section 6-

301 "Qualified employee" Section 6-101 "Qualified position" Section 6-301 "State" Section 1-10. 

 

6-402 Qualification; Certification -- (A) In general.  (A)(1) To qualify for a project tax credit or a 

start-up tax credit, a person shall be certified by the Secretary as meeting the requirements of this 

subtitle and as being eligible for the tax credit. (A)(2) The Secretary may not certify a person as a 

qualified business entity unless the person notifies the department of its intent to seek certification 

before hiring any qualified employees to fill the qualified positions necessary to satisfy the 

employment threshold under subSection (b)(2) of this Section.  (B) Eligibility.  To be eligible for a 

project tax credit or a start-up tax credit, a person shall: (B)(1) Establish or expand a business facility 
that: (B)(1)(I) is located in a qualified distressed county; and (B)(1)(II)  (B)(1)(II)1 is located in a 

priority funding area under Section 5-7b-02 of the state finance and procurement article; or (B)(1)(II)2 

is eligible for funding outside of a priority funding area under Section 5-7b-05 or Section 5-7b-06 of 



the state finance and procurement article; (B)(2) During any 24-month period, create at least 25 

qualified positions at the new or expanded business facility; and (B)(3) Be primarily engaged at the 

new or expanded business facility in any combination of: (B)(3)(I) manufacturing or mining; 

(B)(3)(II) transportation or communications; (B)(3)(III) filmmaking, resort business, or recreational 

business; (B)(3)(IV) agriculture, forestry, or fishing; (B)(3)(V) research, development, or testing; 

(B)(3)(VI) biotechnology; (B)(3)(VII) computer programming, information technology, or other 

computer-related services; (B)(3)(VIII) central services for a business entity engaged in financial 
services, real estate services, or insurance services; (B)(3)(IX) the operation of central administrative 

offices; (B)(3)(X) the operation of a company headquarters other than the headquarters of a 

professional sports organization;(B)(3)(XI) the operation of a public utility; (B)(3)(XII) warehousing; 

or (B)(3)(XIII) other business services. (C) Certification . To be certified as a qualified business entity 

for a project tax credit or a start-up tax credit, a person shall submit to the Secretary an application that 

specifies: (C)(1) the effective date of the start-up or expansion; (C)(2) the number of full-time 

employees before the start-up or expansion and the payroll of the existing employees; (C)(3) the 

number of qualified positions created and qualified employees hired and the payroll of the new 

qualified employees; and (C)(4) any other information that the Secretary requires by regulation. (D) 

Verification.  The Secretary may require any information required under this Section to be verified by 

an independent auditor that the qualified business entity selects. 

 
Note: This Section is new language derived without substantive change from former Art. 83A, Section 

5-1501(a)(3)(ii) and (7)(ii) through (v), (e)(1), (3), and (4), and, as it related to certification by the 

Secretary, (f). In subSection (a)(2) of this Section and in the introductory language of subSection (c) 

of this Section, the references to a "person" are substituted for the former references to a "business 

entity" for clarity and consistency within this title. Also in subSection (a)(2) of this Section, the 

reference to "subSection (b)(2) of this Section" is substituted for the former inaccurate reference to 

"subSection (a)(7)(ii) of this Section" enacted by Ch. 729, Acts of 2001. In subSection (b)(3)(vii) of 

this Section, the reference to "information technology" is substituted for the former obsolete reference 

to "data processing" for clarity and consistency within this title. In the introductory language of 

subSection (c) of this Section, the reference to submitting "an application that specifies" certain 

information is added for clarity. Also in the introductory language of subSection (c) of this Section, 
the former phrase "in accordance with regulations adopted by the Secretary" is deleted as redundant of 

Section 6-407 of this subtitle.  Former Art. 83A, Section 5-1501(e)(2), which excluded projects 

announced before April 10, 1999, is transferred to the Session Laws. See General  Note to Subtitle. 

Defined terms: "Central services" Section 6-101 "Company headquarters" Section 6-101 

"Department" Section 1-101 "Qualified business entity" Section 6-401 "Qualified distressed county" 

Section 1-101 "Qualified employee" Section 6-101 "Qualified position" Section 6-401 "Secretary" 

Section 1-101. 

 

6-403 Project Tax Credit-- (A) In general. (A)(1) A qualified business entity may claim a project tax 

credit for the cost of an eligible economic development project in a qualified distressed county if the 

total eligible project cost for the eligible economic development project cost is at least $500,000.  
(A)(2) A qualified business entity is not entitled to a project tax credit for a cost incurred before 

notifying the department of its intent to seek certification as qualifying for the project tax credit. (B) 

Amount of credit. (B)(1) Subject to the limitation in paragraph (2) of this subSection, the project tax 

credit allowed under this Section is the lesser of $5,000,000 and the total eligible project cost for the 

eligible economic development project, less the amount of the credit previously taken for the project 

in prior taxable years. (B)(2) Except as provided in subSections (e) and (f) of this Section, the project 

tax credit allowed in a taxable year may not exceed the state tax for that year on the qualified business 

entity's income generated by or arising out of the eligible economic development project, as 

determined under subSections (c) and (d) of this Section. (C) Amount of tax. (C)(1) This subSection 

does not apply to a person subject to taxation under title 6 of the insurance article. (C)(2) The state tax 

for the taxable year on a qualified business entity's income generated by or arising out of an eligible 

economic development project equals the difference between: (C)(2)(I) the state tax without regard to 
this subtitle; and (C)(2)(II) the state tax on the qualified business entity's Maryland taxable income 

reduced by the amount of its net income attributable to the eligible economic development project. 

(C)(3) If an eligible economic development project is a totally separate facility, net income attributable 



to the project shall be determined under the separate accounting method reflecting only the gross 

income, deductions, expenses, gains, and losses that are directly attributable to the facility and the 

overhead expenses apportioned to the facility. (C)(4) If the eligible economic development project is 

an expansion to a previously existing facility: (C)(4)(I) net income attributable to the entire facility 

shall be determined under the separate accounting method reflecting only the gross income, 

deductions, expenses, gains, and losses that are directly attributable to the facility and the overhead 

expenses apportioned to the facility; and (C)(4)(II) net income attributable to the eligible economic 
development project shall be determined by apportioning the net income of the entire facility, as 

calculated under item (i) of this paragraph, to the eligible economic development project by a formula 

approved by the comptroller or the state department of assessments and taxation. (C)(5) If the 

comptroller or the state department of assessments and taxation is satisfied that the nature and 

activities of a qualified business entity make it impractical to use the separate accounting method, the 

qualified business entity shall determine net income from the eligible economic development project 

using an alternative method approved by the comptroller or the state department of assessments and 

taxation. (D) Exception. A qualified business entity that is subject to taxation under title 6 of the 

insurance Article may not claim the project tax credit for the taxable year in which the project is 

placed in service or for the next 4 taxable years. (E) Carryover . If the eligible project cost for the 

eligible economic development project exceeds the state tax on the qualified business entity's income 

generated by or arising out of the project for the taxable year in which the project is placed in service, 
the qualified business entity may apply any excess as a project tax credit for succeeding taxable years 

against the state tax on the qualified business entity's income generated by or arising out of the project 

until the earlier of: (E)(1) the full amount of the excess is used; or (E)(2) the expiration of the 14th 

taxable year following the taxable year in which the project is placed in service. (F) Application;  

refund. (F)(1) Subject to the limitation in paragraph (4) of this subSection and subject to Section 6-405 

of this subtitle, this subSection applies to any taxable year after the 4th but before the 15th taxable 

year following the taxable year in which the project is placed in service. (F)(2) A qualified business 

entity other than a person subject to taxation under title 6 of the insurance Article may: (F)(2)(I) apply 

any excess of eligible project costs for the eligible economic development project over the cumulative 

amount used as a project tax credit for the taxable year and all prior taxable years as a tax credit 

against the state tax for the taxable year on the qualified business entity's income other than income 
generated by or arising out of the project; and (F)(2)(II) claim a refund in the amount, if any, by which 

the unused excess exceeds the state tax for the taxable year on the qualified business entity's income 

other than income generated by or arising out of the project.  (F)(3) A qualified business entity that is 

subject to taxation under title 6 of the insurance article may: (F)(3)(I) apply any excess of eligible 

project costs for the eligible economic development project over the cumulative amount used as a 

project tax credit for the taxable year and all prior taxable years as a tax credit against the premium tax 

imposed for the taxable year; and (F)(3)(II) claim a refund in the amount, if any, by which the unused 

excess exceeds the premium tax for the taxable year.  (F)(4) For any taxable year, the total amount 

used as a project tax credit and claimed as a refund under this subSection may not exceed the amount 

of tax that the qualified business entity is required to withhold for the taxable year from the wages of 

qualified employees under Section 10-908 of the tax - general article. (G) Documentation required. 
A qualified business entity shall attach the certification required under Section 6-402 of this subtitle to 

the tax return on which the project tax credit is claimed. 

 

Note: This Section is new language derived without substantive change from former Art. 83A, Section 

5-1501(a)(6)(iii), (b), and, as it related to required documentation, (f). In subSection (a)(1) of this 

Section, the former phrase "amount of the qualified business entity's" is deleted as surplusage. In 

subSection (c)(2)(i) of this Section, the reference to this "subtitle" is substituted for the former 

reference to this "Section" to reflect the reorganization of material derived from former Art. 83A, 

Section 5-1501 in this subtitle. In subSection (c)(5) of this Section, the phrase "f the Comptroller or 

the State Department of Assessments and Taxation is satisfied" is substituted for the former phrase "f a 

qualified business entity can show to the satisfaction of the Comptroller or the Department of 

Assessments and Taxation" for brevity. In subSection (d) of this Section, the former phrase "following 
the taxable year in which the project is placed in service" is deleted as surplusage. In subSection (g) of 

this Section, the reference to certification "required under Section 6-402 of this subtitle" is added for 

clarity. Defined terms: "Eligible economic development project" Section 6-401 "Eligible project cost" 



Section 6-401 "Person" Section 1-101 "Qualified business entity" Section 6-401 "Qualified distressed 

county" Section 1-101 "Qualified employee" Section 6-101. 

 

6-404 Start-Up Tax Credit-- (A) In general. (A)(1) a qualified business entity that locates in a 

qualified distressed county may claim a start-up tax credit in the amount provided in subSection (b) of 

this Section. (A)(2) a qualified business entity is not entitled to a start-up tax credit for a cost incurred 

before notifying the department of its intent to seek certification as qualifying for the start-up tax 
credit.  (B) Amount. The start-up tax credit allowed under this Section for each taxable year equals 

the least of: (B)(1) the qualified business entity's total eligible start-up cost associated with 

establishing or expanding a business facility in the qualified distressed county, less the amount of the 

credit previously taken for the project; (B)(2) the product of multiplying $10,000 times the number of 

qualified employees employed at the new or expanded business facility; or (B)(3) $500,000. (C) 

Carryover. If the start-up tax credit allowed under subSection (b) of this Section for the taxable year 

in which a qualified business entity locates in a qualified distressed county exceeds the total tax 

otherwise due from the qualified business entity for that taxable year, the qualified business entity may 

apply the excess as a credit for succeeding taxable years until the earlier of: (C)(1) the full amount of 

the excess is used; or (C)(2) the expiration of the 14th taxable year following the taxable year in which 

the qualified business entity locates in a qualified distressed county. (D) Refund. (D)(1) subject to the 

limitation in paragraph (3) of this subSection and subject to Section 6-405 of this subtitle, this 
subSection applies to any taxable year after the 4th but before the 15th taxable year following the 

taxable year in which the qualified business entity locates in a qualified distressed county. (D)(2) a 

qualified business entity may claim a refund in the amount, if any, by which the qualified business 

entity's eligible start-up cost exceeds the cumulative amount used as a start-up tax credit for the 

taxable year and all prior taxable years.  (D)(3) for any taxable year, the total amount claimed as a 

refund under this subSection may not exceed the amount of tax that the qualified business entity is 

required to withhold for the taxable year from the wages of qualified employees under Section 10-908 

of the tax - general article. (E) Documentation required. A qualified business entity shall attach the 

certification required under Section 6-402(a) of this subtitle to the tax return on which the start-up tax 

credit is claimed. 

 
Note: This Section is new language derived without substantive change from former Art. 83A, Section 

5-1501(c), (a)(12)(ii) and, as it related to the maximum eligible credit, (i), and, as it related to 

certification submission, (f). In subSection (e) of this Section, the phrase "required under Section 6-

402(a) of this subtitle" is added for clarity. Defined terms: "Department" Section 1-101 "Eligible start-

up cost" Section 6-401 "Qualified business entity" Section 6-401 "Qualified distressed county" 

Section 1-101 "Qualified employee" Section 6-101 

 

6-405 Application of Tax Credits--If the pay for the majority of the qualified positions created from 

the establishment or expansion of a business facility is at least 250% of the federal minimum wage, 

Sections 6-403(f) and 6-404(d) of this subtitle apply beginning with the taxable year after the 2nd 

taxable year that follows the taxable year when the qualified business entity locates in a qualified 
distressed county. 

 

Note: this Section is new language derived without substantive change from former art. 83a, Section 

5-1501(h). Defined Terms: "Qualified business entity" Section 6-401 "Qualified distressed county" 

Section 1-101 "Qualified position" Section 6-401 

 

8-214 Credit against financial institution franchise tax for wages paid under Article 83A, § 5-

1102 

Credit against financial institution franchise tax for wages paid under Article 83A, § 5-1102.ðA 

financial institution may claim a credit against the financial institution franchise tax for wages paid to 

qualified employees as provided under Title 6, Subtitle 3 of the Economic Development Act. 

 

8-215 Credit against financial institution franchise tax for neighborhood, community assistance 

contributions --A financial institution may claim a credit against the financial institution franchise tax 

for Neighborhood and Community Assistance contributions as provided under Article 83B, Section 4-



704 of the Code. 

 

8-216 Credit against financial institution franchise tax for wages, child care, and transportation 

for disabled employees--A financial institution may claim a credit against the financial institution 

franchise tax for: (1) wages paid to a qualified employee with a disability; and (2)  (2)(i) child care 

provided or paid for by a business entity for the children of a qualified employee with a disability as 

provided under section 21-309 of the Education Article; or (2)(ii) transportation provided or paid for 
by the business entity for a qualified employee with a disability as provided under section 21-309 of 

the Education Article. 

 

8-217 Credit against financial institution franchise tax for businesses that create jobs--A 

financial institution may claim a State tax credit against the financial institution franchise tax payable 

under this subtitle as provided under Section 9-230 of the TaxðProperty Article. 

 

8-218 Credit against financial institution franchise tax for employer-provided long-term care 

insurance--A financial institution may claim a credit against the financial institution franchise tax for 

employer-provided long-term care insurance as provided under section 10-709 of this article. 

 

8-220 Credit against financial institution franchise tax for One Maryland project costs, start-up 
costs--A financial institution may claim a credit against the financial institution franchise tax for one 

Maryland project costs and start-up costs as provided under Title 6, Subtitle of the Economic 

Development Article. 

 

10-704.4 Credit against individual or corporate income tax for wages paid under Article 83A, § 

5-1102--Credit against individual or corporate income tax for wages paid under Article 83A, § 5-

1102.ðAn individual or a corporation may claim a credit against the income tax for wages paid to 

qualified employees as provided under Title 6, Subtitle 3 of the Economic Development Article. 

 

10-704.5 Credit against individual or corporate income tax for certified rehabilitation-- (a) 

Credit . An individual or corporation may claim a credit against the state income tax for a certified 
rehabilitation as provided under Article 83B, Section 5-801 of the Code. (b) Refund of credit. An 

individual or corporation that is not otherwise required to file an income tax return, including a 

corporation exempt from income tax under section 501(c)(3) of the Internal Revenue Code: (b)(1) may 

file a return to claim a refund of the credit under this section; and (b)(2) shall file a return if the 

individual or corporation is subject to the recapture of the credit under this section as provided under 

Article 83B, Section 5-801 of the Code. 

 

10-704.6 Credit against individual or corporate income tax for neighborhood, community 

assistance contributions--An individual or a corporation may claim a credit against the state income 

tax for Neighborhood and Community Assistance contributions as provided under Article 83B, 

Section 4-704 of the Code. 
 

10-704.7 Credit against individual or corporate income tax for wages, child care, and 

transportation for disabled employees--(a) In general. An individual or a corporation may claim a 

credit against the income tax for:  (a)(1) wages paid to a qualified employee with a disability; and 

(a)(2) (a)(2)(i) child care provided or paid for by a business entity for the children of a qualified 

employee with a disability as provided under section 21-309 of the Education Article; or (a)(2)(ii) 

transportation provided or paid for by the business entity for a qualified employee with a disability as 

provided under section 21-309 of the Education Article. (b) (b)(1) Credit against income tax due. An 

organization that is exempt from taxation under Section 501(c)(3) or (4) of the Internal Revenue Code 

may apply the credit under this section: (b)(1)(i) as a credit against income tax due on unrelated 

business taxable income as provided under Sections 10-304 and 10-812 of this title; or (b)(1)(ii) as a 

credit for the payment to the comptroller of taxes that the organization: (b)(1)(ii)1. is required to 
withhold from the wages of employees under Section 10-908 of this title; and (b)(1)(ii)2. is required to 

pay to the comptroller under section 10-906(a) of this title. (b)(2) If the credit allowed under this 

subsection in any taxable year exceeds the sum of the state income tax otherwise payable by the 



organization for that taxable year and the taxes that the organization has withheld from the wages of 

employees and is required to pay to the comptroller under Section 10-906(a) of this title for the taxable 

year, the organization may apply the excess as a credit under paragraph (1)(i) or (ii) of this subsection 

in succeeding taxable years for the carryforward period provided in Section 21-309 of the education 

article. (b)(3)The comptroller shall adopt regulations to provide procedures for claiming and applying 

credits authorized under paragraph (1)(ii) of this subsection.  
 
10-704.8 Credit against individual or corporate income tax for certain job-creating businesses--

An individual or a corporation may claim a State tax credit against the income tax as provided under 

Section 9-230 of the TaxðProperty Article. 

 

10-704.9 Credit against individual or corporate income tax for certain commercial fertilizer 

costs-- (a) In general. Subject to the provisions of this section, an individual or a corporation may 

claim a credit against the state income tax for a taxable year in the amount equal to 50% of the 
certified additional commercial fertilizer costs necessary to convert agricultural production to a 

nutrient management plan under Title 8, Subtitle 8 of the Agriculture article. (b) (b)(1) Time periodð

amount. The credit allowed under this section may only be claimed by an individual or a corporation 

for up to 3 consecutive taxable years. (b)(2) The credit allowed under this section may not exceed 

$4,500 in any taxable year. (b)(3) (b)(3)(i) If the credit allowed under this section in any taxable year 

exceeds the total tax otherwise payable by the individual or corporation for that taxable year, the 

individual or corporation may apply the excess as a credit for succeeding taxable years until the earlier 

of: (b)(3)(i)1. the full amount of the excess is used; or (b)(3)(i)2. the expiration of the 5th succeeding 

taxable year.  (b)(3)(ii)Any excess credit carried forward under this paragraph does not apply to the 

credit limit specified in paragraph (2) of this subsection.  (c) Credit not allowable after January 1, 

2009. The credit allowed under this section may not be earned for any credit year beginning on or after 
January 1, 2009. (d) (d)(1) Qualification for credit . To qualify for the credit under this section, an 

individual or a corporation must receive a statement from the Department of Agriculture certifying: 

(d)(1)(i) that the individual or corporation has submitted a nutrient management plan to the department 

in accordance with Title 8, Subtitle 8 of the Agriculture article; (d)(1)(ii) that the additional 

commercial fertilizer costs are necessary to convert agricultural production to comply with a nutrient 

management plan under Title 8, Subtitle 8 of the Agriculture article; and (d)(1)(iii) the amount of the 

credit that the individual or corporation is eligible to take for the taxable year. (d)(2) An individual or 

a corporation must file proof of certification by the department of agriculture in a manner prescribed 

by the comptroller. (e) Regulations. Subject to the provisions of this subsection, the State Department 

of Agriculture shall adopt regulations necessary to carry out the provisions of this section. 

 

10-704.10 Credit for wages paid to a qualified ex-felon employee--(a) An individual or corporation 
may claim a credit against the income tax for wages paid to a qualified ex-felon employee as provided 

under section 11-704 of the Labor and Employment Article. (b)(1) (b)(1) An organization that is 

exempt from taxation under section 501(c)(3) or (4) of the Internal Revenue Code may apply the 

credit under this section: (b)(1)(i) as a credit against income tax due on unrelated business taxable 

income as provided under sections 10-304 and 10-812 of this title; or (b)(1)(ii) as a credit for the 

payment to the comptroller of taxes that the organization: (b)(1)(ii)1. is required to withhold from the 

wages of employees under section 10-908 of this title; and b)(1)(ii)2. is required to pay to the 

comptroller under section 10-906(a) of this title. (b)(2) If the credit allowed under this subsection in 

any taxable year exceeds the sum of the state income tax otherwise payable by the organization for 

that taxable year and the taxes that the organization has withheld from the wages of employees and is 

required to pay to the comptroller under section 10-906(a) of this title for the taxable year, the 
organization may apply the excess as a credit under paragraph (1)(i) or (ii) of this subsection in 

succeeding taxable years for the carryforward period provided in section 11-704 of the Labor and 

Employment Article. (b)(3) The comptroller shall adopt regulations to provide procedures for claiming 

and applying credits authorized under paragraph (1)(ii) of this subsection. 

 

10-705 Evidence of entitlement to tax credit required--To be allowed a credit under this subtitle, a 

person shall submit to the Comptroller satisfactory evidence that the person is entitled to the credit. 

 



10-706 Application of certain tax credits under subtitle to State and county income tax-- (a) 

Credit for income tax withheld. Except as otherwise provided in this section, a credit allowed under 

this subtitle is allowed against the State income tax only. 10-706(b) Credit under § 10-701 TAX-

GEN. A credit under Section 10-701 of this subtitle is allowed against the total county and State 

income taxes.  (c) (c)(1) Credit under § 10-704 TAX-GEN. and § 10-709 TAX-GEN. A credit 

allowed under Section 10-704(a)(1) or Section 10-709(b)(1) of this subtitle is allowed against the 

county income tax only. (c)(2) A credit allowed under Section 10-704(a)(2) or Section 10-709(b)(2) of 
this subtitle is allowed against the county income tax 

 

10-708 Credit against State income tax for property used in telecommunications business-- (a) In 

general. A public utility that is a telecommunications company may claim a credit against the state 

income tax in an amount equal to 60% of the total state, county, and municipal corporation property 

taxes paid by the public utility during the taxable year on its operating real property in the state that is 

used in its telecommunications business other than operating land. (b) (b)(1) Amount. The credit 

allowed under this section may not exceed the State income tax imposed for the taxable year, 

determined before the application of the credits allowed under this section and sections 10-701 and 10-

701.1 of this subtitle but after application of any other credits allowable under this subtitle.   (b)(2) 

The unused amount of the credit for any taxable year may not be carried over to any other taxable 

year. 
 

10-710 Credit against State income tax for costs of long-term care insurance-- (a) Definition . In 

this Section, ñlong-term care insuranceò has the meaning stated in Section 18-101 of the insurance 

article. (b) (b)(1) In general. Subject to the limitation under paragraph (2) of this subsection, an 

employer may claim a tax credit in an amount equal to 5% of the costs incurred by the employer 

during the taxable year to provide long-term care insurance as part of an employee benefit package. 

(b)(2) The credit allowed under this section may not exceed the lesser of: (b)(2)(i) $5,000; or (b)(2)(ii) 

$100 for each employee covered by long-term care insurance provided under the employee benefit 

package.  (c) (c)(1) Application against State income tax. An individual or corporation may apply 

the credit under subsection (b) of this Section against the state income tax. (c)(2) An organization that 

is exempt from taxation under Section 501(c)(3) or (4) of the Internal Revenue Code may apply the 
credit under this section against state income tax due on unrelated business taxable income as provided 

under Sections 10-304 and 10-812 of this title. (d) (d)(1) Excess credit. If the employer is subject to 

more than one tax against which the credit allowed under this Section may be applied, the same credit 

may not be applied more than once against different taxes.  (d)(2) If the credit allowed under this 

subsection in any taxable year exceeds the total tax otherwise payable by the employer for that taxable 

year, the employer may apply the excess as a credit for succeeding taxable years until the earlier of: 

(d)(2)(i) the full amount of the excess is used; or (d)(2)(ii) the expiration of the 5th taxable year after 

the taxable year in which the costs to provide long-term care insurance as part of an employee benefit 

package were incurred. 

 

10-711Credit against State income tax for wages paid under work-based learning program--An 
individual or corporation may claim a credit against the state income tax for wages paid to each 

student under an approved paid work-based learning program as provided under Section 21-501 of the 

Education Article. 

 

10-713 Credit against State income tax for multijurisdictional electric company-- (a) (a)(1) 

Definitions. In this section the following words have the meanings indicated. (a)(2) (a)(2)(i) 

ñMultijurisdictional electric companyò means a public service company that has: (a)(2)(i)1. Gross 

revenue for the taxable year in excess of $50,000,000 from the sale, transmission or distribution of 

electricity in the state; and (a)(2)(i)2. Gross revenue for the taxable year from the transmission and 

distribution of electricity outside the state equal to at least 25% of its total gross revenue for the 

taxable year from the transmission and distribution of electricity. (a)(2)(ii) ñMultijurisdictional electric 

companyò includes a related mutual service company, as defined under the Public Utility Holding 
Company Act of 1935 (15 U.S.C. Section 79, et seq.), of a public service company described in 

subparagraph (i) of this paragraph.  (a)(3) ñQualified corporate headquartersò means: (a)(3)(i) A 

corporation's principal place of business, where a majority of the officers of the corporation ordinarily 



and regularly perform their corporate duties and functions; or (a)(3)(ii) A corporation's regional 

headquarters located in a Maryland county on the Delmarva peninsula. (b) Credits for wages paid at 

corporate headquarters. For a taxable year beginning before January 1, 2005, a multijurisdictional 

electric company may claim a credit against the state income tax in an amount equal to 25% of the 

wages paid during the taxable year to employees of the multijurisdictional electric company that are 

employed and regularly work at the qualified corporate headquarters of the multijurisdictional electric 

company.  (c) (c)(1) Calculations. For any taxable year, the credit allowed under this section may not 
exceed the lesser of:(c)(1)(i) The state income tax before application of the credits allowed under this 

section and sections 10-701 and 10-701.1 of this subtitle but after application of all other credits 

allowed under this subtitle; and (c)(1)(ii)(c)(1)(ii)1. $2,000,000 if the qualified corporate headquarters 

is the corporation's principal place of business; and (c)(1)(ii)2. $500,000 if the qualified corporate 

headquarters is not the corporation's principal place of business. (c)(2) The unused amount of the 

credit for any taxable year may not be carried over to any other taxable year. 

 

10-714 Credit against State income tax for One Maryland project and start-up costs--An 

individual or corporation may claim a credit against the State income tax for One Maryland project 

costs and start-up costs as provided under Title 6, Subtitle 4 of the Economic Development Article. 

 

10-715 Credit against State income tax for costs of employee commuter benefits-- (a) In general. 
An individual or corporation may claim a credit against the state income tax for the cost of providing 

commuter benefits to the business entity's employees as provided under Section 2-901 of the 

Environment article.  (b) Application of credit. An organization that is exempt from taxation under 

Section 501(c)(3) or (4) of the Internal Revenue Code may apply the credit under this section as a 

credit for the payment to the comptroller of taxes that the organization: (b)(1) is required to withhold 

from the wages of employees under Section 10-908 of this title; and (b)(2) is required to pay to the 

comptroller under Section 10-906(a) of this title. 

 

10-716 Credit against State income tax for child care, dependent care costs-- (a) (a)(1) 

Definitions. In this section the following words have the meanings indicated. (a)(2) ñFederal child and 

dependent care creditò means the child and dependent care credit properly claimed by an individual 
for the taxable year under Section 21 of the Internal Revenue Code. (a)(3) ñQualifying individualò 

means a qualifying individual within the meaning of Section 21(b) of the Internal Revenue Code.  (b) 

In general. An individual whose federal adjusted gross income for the taxable year does not exceed 

$50,000, or $25,000 in the case of a married individual filing a separate return, may claim a credit 

against the State income tax as provided in this section for expenses paid by the individual during the 

taxable year for the care of a qualifying individual.  (c) Amount. Subject to subsection (d) of this 

section, the credit allowed under this section equals the lesser of:  (c)(1) 32.5% of the federal child and 

dependent care credit; or (c)(2) the State income tax for the taxable year.  (d) (d)(1) Reduction. If an 

individual's federal adjusted gross income for the taxable year exceeds $41,000, the credit otherwise 

allowed under this section shall be reduced by 10% for each $1,000 or fraction of $1,000 by which the 

individual's federal adjusted gross income exceeds $41,000.  (d)(2) In the case of a married individual 
filing a separate return, if the individual's federal adjusted gross income for the taxable year exceeds 

$20,500, the credit otherwise allowed under this section shall be reduced by 10% for each $500 or 

fraction of $500 by which the individual's federal adjusted gross income exceeds $20,500.  (e) 

Construction with other deductions or exclusions. The credit allowed under this section does not 

affect the treatment under this title of any deduction or exclusion allowed under this title or allowed 

for federal income tax purposes for expenses paid by the individual for the care of a qualifying 

individual. 

 

10-721Credit against State income tax for qualified research and development expenses--(a) 

(a)(1) In this section the following words have the meanings indicated.  (a)(2) "Department" means the 

Department of Business and Economic Development.  (a)(3) "Maryland base amount" means the base 

amount as defined in Section 41(c) of the Internal Revenue Code that is attributable to Maryland, 
determined by: (a)(3)(i) substituting "Maryland qualified research and development expense" for 

"qualified research expense";(a)(3)(ii) substituting "Maryland qualified research and development" for 

"qualified research"; and (a)(3)(iii) using, instead of the "fixed base percentage": (a)(3)(iii)1. the 



percentage that the Maryland qualified research and development expense for the 4 taxable years 

immediately preceding the taxable year in which the expense is incurred is of the gross receipts for 

those years; or (a)(3)(iii)2. for a taxpayer who has fewer than 4 but at least 1 prior taxable year, the 

percentage as determined under item 1 of this item, determined using the number of immediately 

preceding taxable years that the taxpayer has. (a)(4) "Maryland gross receipts" means gross receipts 

that are reasonably attributable to the conduct of a trade or business in this State, determined under 

methods prescribed by the Comptroller based on standards similar to the standards under Section 10-
402 of this title. (a)(5) "Maryland qualified research and development" means qualified research as 

defined in Section 41(d) of the Internal Revenue Code that is conducted in this State. (a)(6) "Maryland 

qualified research and development expenses" means qualified research expenses as defined in Section 

41(b) of the Internal Revenue Code incurred for Maryland qualified research and development.  (b) 

Subject to the limitations of this section, an individual or a corporation may claim credits against the 

State income tax in an amount equal to: (b)(1) 3% of the Maryland qualified research and 

development expenses, not exceeding the Maryland base amount for the individual or corporation, 

paid or incurred by the individual or corporation during the taxable year; and (b)(2) 10% of the 

amount by which the Maryland qualified research and development expenses paid or incurred by the 

individual or corporation during the taxable year exceed the Maryland base amount for the individual 

or corporation.   (c) (c)(1) By September 15 of the calendar year following the end of the taxable year 

in which the Maryland qualified research and development expenses were incurred, an individual or 
corporation shall submit an application to the Department for the credits allowed under subsection 

(b)(1) and (2) of this section.  (c)(2) (c)(2)(i) Except as provided under paragraph (4) of this 

subsection, the total amount of credits approved by the Department under subsection (b)(1) of this 

section may not exceed $3,000,000 for any calendar year.  (c)(2)(ii) Subject to paragraph (4) of this 

subsection, if the total amount of credits applied for by all individuals and corporations under 

subsection (b)(1) of this section exceeds the maximum specified under subparagraph (i) of this 

paragraph, the Department shall approve a credit under subsection (b)(1) of this section for each 

applicant in an amount equal to the product of multiplying the credit applied for by the applicant times 

a fraction: (c)(2)(ii)1.  the numerator of which is the maximum specified under subparagraph (i) of this 

paragraph; and (c)(2)(ii)2. the denominator of which is the total of all credits applied for by all 

applicants under subsection (b)(1) of this section in the calendar year.  (c)(3) (c)(3)(i) Except as 
provided in paragraph (4) of this subsection, the total amount of credits approved by the Department 

under subsection (b)(2) of this section may not exceed $3,000,000 for any calendar year. (c)(3)(ii) 

Subject to paragraph (4) of this subsection, if the total amount of credits applied for by all individuals 

and corporations under subsection (b)(2) of this section exceeds the maximum specified under 

subparagraph (i) of this paragraph, the Department shall approve a credit under subsection (b)(2) of 

this section for each applicant in an amount equal to the product of multiplying the credit applied for 

by the applicant times a fraction: (c)(3)(ii)1. the numerator of which is the maximum specified under 

subparagraph (i) of this paragraph; and (c)(3)(ii)2. the denominator of which is the total of all credits 

applied for by all applicants under subsection (b)(2) of this section in the calendar year. (c)(4) (c)(4)(i) 

For any calendar year, if the maximum specified under paragraph (2)(i) of this subsection exceeds the 

total amount of credits applied for by all individuals and corporations under subsection (b)(1) of this 
section, the maximum specified under paragraph (3)(i) of this subsection shall be increased for that 

calendar year by an amount equal to the amount by which the maximum specified under paragraph 

(2)(i) of this subsection exceeds the total amount of credits applied for by all individuals and 

corporations under subsection (b)(1) of this section. (c)(4)(ii) For any calendar year, if the maximum 

specified under paragraph (3)(i) of this subsection exceeds the total amount of credits applied for by 

all individuals and corporations under subsection (b)(2) of this section, the maximum specified under 

paragraph (2)(i) of this subsection shall be increased for that calendar year by an amount equal to the 

amount by which the maximum specified under paragraph (3)(i) of this subsection exceeds the total 

amount of credits applied for by all individuals and corporations under subsection (b)(2) of this 

section. (c)(5) By December 15 of the calendar year following the end of the taxable year in which the 

Maryland qualified research and development expenses were incurred, the Department shall certify to 

the individual or corporation the amount of the research and development tax credits approved by the 
Department for the individual or corporation under subsection (b)(1) and (2) of this section. (c)(6) To 

claim the approved credits allowed under this section, an individual or corporation shall: (c)(6)(i) file 

an amended income tax return for the taxable year in which the Maryland qualified research and 



development expense was incurred; and (c)(6)(ii) attach a copy of the Department's certification of the 

approved credit amount to the amended income tax return. (d) If the credit allowed under this section 

in any taxable year exceeds the State income tax for that taxable year, an individual or corporation 

may apply the excess as a credit against the State income tax for succeeding taxable years until the 

earlier of: (d)(1) the full amount of the excess is used; or (d)(2) the expiration of the 7th taxable year 

after the taxable year in which the Maryland qualified research and development expense was 

incurred. (e) (e)(1) In determining the amount of the credit under this section: (e)(1)(i) all members of 
the same controlled group of corporations, as defined under Section 41(f) of the Internal Revenue 

Code, shall be treated as a single taxpayer; and (e)(1)(ii) the credit allowable by this section to each 

member shall be its proportionate shares of the qualified research expenses giving rise to the credit. 

(e)(2) The Comptroller shall adopt regulations providing for: (e)(2)(i) determination of the amount of 

the credit under this section in the case of trades or businesses, whether or not incorporated, that are 

under common control; (e)(2)(ii) pass-through and allocation of the credit in the case of estates and 

trusts, partnerships, unincorporated trades or businesses, and S corporations; (e)(2)(iii) adjustments in 

the case of acquisitions and dispositions described in Section 41(f)(3) of the Internal Revenue Code; 

and (e)(2)(iv) determination of the credit in the case of short taxable years. (e)(3) the regulations 

adopted under paragraph (2) of this subsection shall be based on principles similar to the principles 

applicable under Section 41 of the Internal Revenue Code and regulations adopted thereunder. (f) 

(f)(1) The Department of Business and Economic Development and the Comptroller jointly shall 
adopt regulations to prescribe standards for determining when research or development is considered 

conducted in the State for purposes of determining the credit under this section. (f)(2) In adopting 

regulations under this subsection, the Department and the Comptroller may consider: (f)(2)(i) the 

location where services are performed; (f)(2)(ii) the residence or business location of the person or 

persons performing services; (f)(2)(iii) the location where supplies used in research and development 

are consumed; and (f)(2)(iv) any other factors that the Department determines are relevant for the 

determination.  (g)(g)(1) On or before January 10 of each year, the Department shall report to the 

Governor and, subject to Section 2-1246 of the State Government Article, to the General Assembly, 

on the credits approved under this section. (g)(2) The report required under paragraph (1) of this 

subsection shall include for each individual or corporation approved to receive a credit under 

subsection (b)(1) and (2) of this section in the prior calendar year: (g)(2)(i) the individual's or 
corporation's name and address; and (g)(2)(ii) the amount of the credit approved. (g)(3) The report 

required under paragraph (1) of this subsection shall include the name of the individual or corporation 

and the aggregate amount of credits approved in all calendar years for each individual or corporation 

under subsection (b)(1) and (2) of this section. (g)(4) The report required under paragraph (1) of this 

subsection shall summarize for the credits approved under subsection (b)(1) of this section and for the 

credits approved under subsection (b)(2) of this section: (g)(4)(i) the total number of applicants for 

credits under this section in each calendar year; (g)(4)(ii) the number of applications for which a tax 

credit was approved in each calendar year; and (g)(4)(iii) the total credits authorized under this section 

for all calendar years under this section.  (h) If the provisions of Section 41 of the Internal Revenue 

Code governing the Federal Research and Development Tax Credit are repealed or terminate, the 

provisions of this section continue to operate as if the provisions of Section 41 of the Internal Revenue 
Code remain in effect, and the Maryland Research and Development Tax Credit under this section 

shall continue to be available. 

 

10-725 Biotechnology Investment Credit.ð (a) (a)(1) In this section the following words have the 

meanings indicated. (a)(2) "Biotechnology company" means a company organized for profit that is 

primarily engaged in the research, development, or commercialization of innovative and proprietary 

technology that comprises, interacts with, or analyzes biological material including biomolecules 

(DNA, RNA, or protein), cells, tissues, or organs. (a)(3) (a)(3)(i) "Company" Means any entity of any 

form duly organized and existing under the laws of any jurisdiction for the purpose of conducting 

business for profit. (a)(3)(ii) "Company" Does not include a sole proprietorship. (a)(4) "Department" 

means the Department of Business and Economic Development. (a)(5)  (a)(5)(i) "Investment" means 

the contribution of money in cash or cash equivalents expressed in United States dollars, at a risk of 
loss, to a qualified Maryland biotechnology company in exchange for stock, a partnership or 

membership interest, or other ownership interest in the equity of the qualified Maryland biotechnology 

company, title to which ownership interest shall vest in the qualified investor. (a)(5)(i)(ii) 



"Investment" Does not include debt. (a)(5)(i)(iii) For purposes of this section, an investment is at risk 

of loss when its repayment entirely depends upon the success of the business operations of the 

qualified company. (a)(6) (a)(6)(i) "Qualified investor" means any individual or entity that invests at 

least $25,000 in a qualified Maryland biotechnology company and that is required to file an income 

tax return in any jurisdiction. (a)(6)(ii) "Qualified Investor" Does not include a qualified pension plan, 

individual retirement account, or other qualified retirement plan under the employee retirement 

income security act of 1974, as amended, or fiduciaries or custodians under such plans, or similar tax-
favored plans or entities under the laws of other countries. (a)(7)  (a)(7)(i) "Qualified Maryland 

biotechnology company" means a biotechnology company that: (a)(7)(i)1 has its headquarters and 

base of operations in this State; (a)(7)(i)2 has fewer than 50 full-time employees; (a)(7)(i)3 Except as 

provided in subparagraph (ii) of this paragraph, has been in active business no longer than 10 years; 

(a)(7)(i)4 Does not have its securities publicly traded on any exchange; and (a)(7)(i)5 has been 

certified as a biotechnology company by the Department. (a)(7)(ii) "Qualified Maryland 

biotechnology company" includes a company that has been in active business for up to 12 years if the 

department determines that the company requires additional time to complete the process of regulatory 

approval. (b) (b)(1) Subject to paragraphs (2) and (3) of this subsection and subsections (d) and (e) of 

this section, for the taxable year in which an investment in a qualified Maryland biotechnology 

company is made, a qualified investor may claim a credit against the State income tax in an amount 

equal to the amount of tax credit stated in the final credit certificate approved by the Secretary for the 
investment as provided under this section. (b)(2) To be eligible for the tax credit described in 

paragraph (1) of this subsection, the qualified investor shall be: (b)(2)(i) For a company, duly 

organized and in good standing in the jurisdiction under the laws under which it is organized; (b)(2)(ii) 

For a company, in good standing and authorized or registered to do business in the state;(b)(2)(iii) 

Current in the payment of all tax obligations to the state or any unit or subdivision of the state; and 

(b)(2)(iv) Not in default under the terms of any contract with, indebtedness to, or grant from the state 

or any unit or subdivision of the state. (b)(3) To be eligible for the tax credit described in paragraph 

(1) of this subsection, the qualified investor may not, after making the proposed investment, own or 

control more than 25% of the equity interests in the qualified Maryland biotechnology company in 

which the investment is to be made. (c)  (c)(1) At least 30 days prior to making an investment in a 

qualified Maryland biotechnology company for which a qualified investor would be eligible for an 
initial tax credit certificate under subsection (b) of this section, the qualified investor shall submit an 

application to the Department. (c)(2) The application shall evidence that the qualified Maryland 

biotechnology company is: (c)(2)(i) In good standing; (c)(2)(ii) Current in the payment of all tax 

obligations to the state or any unit or subdivision of the state; and (c)(2)(iii) Not in default under the 

terms of any contract with, indebtedness to, or grant from the state or any unit or subdivision of the 

state. (c)(3) The Department shall: (c)(3)(i) approve all applications that qualify for credits under this 

section on a first come first served basis; and (c)(3)(ii) within 30 days of receipt of an application, 

certify the amount of any approved tax credits to a qualified investor. (c)(4)  (c)(4)(i) After the date on 

which the Department issues an initial tax credit certificate under this section, a qualified investor 

shall have 30 calendar days to make an investment in a qualified Maryland biotechnology company 

under this section. (c)(4)(ii) Within 10 calendar days after the date on which a qualified investor 
makes the investment, the qualified investor shall provide to the department notice and proof of the 

making of the investment, including: (c)(4)(ii)1 The date of the investment; (c)(4)(ii)2 The amount 

invested; (c)(4)(ii)3 Proof of the receipt of the invested funds by the qualified Maryland biotechnology 

company; (c)(4)(ii)4 A complete description of the nature of the ownership interest in the equity of the 

qualified Maryland biotechnology company acquired in consideration of the investment; and 

(c)(4)(ii)5 Any reasonable supporting documentation the department may require. (c)(4)(iii) If a 

qualified investor does not provide the notice and proof of the making of the investment required in 

subparagraph (ii) of this paragraph within 40 calendar days after the date on which the department 

issues an initial tax credit certificate under this section: (c)(4)(iii)1 the Department shall rescind the 

initial tax credit certificate; and (c)(4)(iii)2 The credit amount allocated to the rescinded certificate 

shall revert to the Maryland biotechnology investment tax credit reserve fund and shall be available in 

the applicable fiscal year for allocation by the department to other initial tax credit certificates in 
accordance with the provisions of this section. (d)  (d)(1) The tax credit allowed in an initial tax credit 

certificate issued under this section is 50% of the investment in a qualified Maryland biotechnology 

company, not to exceed $250,000. (d)(2) During any fiscal year, the secretary may not certify 



eligibility for tax credits for investments in a single qualified Maryland biotechnology company that in 

the aggregate exceed 15% of the total appropriations to the Maryland biotechnology investment tax 

credit reserve fund for that fiscal year. (d)(3) If the tax credit allowed under this section in any taxable 

year exceeds the total tax otherwise payable by the qualified investor for that taxable year, the 

qualified investor may claim a refund in the amount of the excess. (e)  (e)(1) In this subsection, 

"Reserve Fund" means the Maryland Biotechnology Investment Tax Credit Reserve Fund established 

under paragraph (2) of this subsection. (e)(2) (e)(2)(i) There is a Biotechnology Investment Tax Credit 
Reserve Fund which is a special continuing, nonlapsing fund that is not subject to Section 7-302 of the 

State Finance and Procurement Article. (e)(2)(ii) The money in the Fund shall be invested and 

reinvested by the Treasurer, and interest and earnings shall be credited to the General Fund. (e)(3)  

(e)(3)(i) Subject to the provisions of this subsection, the Secretary shall issue an initial tax credit 

certificate for each approved investment in a qualified Maryland biotechnology company eligible for a 

tax credit. (e)(3)(ii) An initial tax credit certificate issued under this subsection shall state the 

maximum amount of tax credit for which the qualified investor is eligible. (e)(3)(iii)  (e)(3)(iii)1 

Except as otherwise provided in this subparagraph, for any fiscal year, the Secretary may not issue 

initial tax credit certificates for credit amounts in the aggregate totaling more than the amount 

appropriated to the Reserve Fund for that fiscal year in the State budget as approved by the General 

Assembly. (e)(3)(iii)2 If the aggregate credit amounts under initial tax credit certificates issued in a 

fiscal year total less than the amount appropriated to the Reserve Fund for that fiscal year, any excess 
amount shall remain in the Reserve Fund and may be issued under initial tax credit certificates for the 

next fiscal year. (e)(3)(iii)3 For any fiscal year, if funds are transferred from the Reserve Fund under 

the authority of any provision of law other than under paragraph (4) of this subsection, the maximum 

credit amounts in the aggregate for which the Secretary may issue initial tax credit certificates shall be 

reduced by the amount transferred. (e)(3)(iv) For each fiscal year, the Governor shall include in the 

budget bill an appropriation to the Reserve Fund.  (e)(3)(v) Notwithstanding the provisions of Section 

7-213 of the State Finance and Procurement Article, the Governor may not reduce an appropriation to 

the Reserve Fund in the State budget as approved by the General Assembly. (e)(3)(vi) Based on the 

actual amount of an investment made by a qualified investor, the Secretary shall issue a final tax credit 

certificate to the qualified investor. (e)(4)  (e)(4)(i) Except as provided in this paragraph, money 

appropriated to the Reserve Fund shall remain in the Fund. (e)(4)(ii)  (e)(4)(ii)1 Within 15 days after 
the end of each calendar quarter, the Department shall notify the Comptroller as to each final credit 

certificate issued during the quarter: (e)(4)(ii)1.A the maximum credit amount stated in the initial tax 

credit certificate for the investment; and (e)(4)(ii)1.B the final certified credit amount for the 

investment. (e)(4)(ii)2 On notification that an investment has been certified, the Comptroller shall 

transfer an amount equal to the credit amount stated in the initial tax credit certificate for the 

investment from the Reserve Fund to the General Fund. (f)  (f)(1) The credit claimed under this 

section shall be recaptured as provided in paragraph (2) of this subsection if within 2 years from the 

close of the taxable year for which the credit is claimed: (f)(1)(i) the qualified investor sells, transfers, 

or otherwise disposes of the ownership interest in the qualified Maryland biotechnology company that 

gave rise to the credit; or (f)(1)(ii) the qualified Maryland biotechnology company that gave rise to the 

credit ceases operating as an active business with its headquarters and base of operations in the State. 
(f)(2) The amount required to be recaptured under this subsection is the product of multiplying; 

(f)(2)(i) the total amount of the credit claimed or, in the case of an event described in paragraph (1)(i) 

of this subsection, the portion of the credit attributable to the ownership interest disposed of; 

and(f)(2)(ii)  (f)(2)(ii)1 100%, if the event requiring recapture of the credit occurs during the taxable 

year for which the tax credit is claimed; (f)(2)(ii)2 67%, if the event requiring recapture of the credit 

occurs during the first year after the close of the taxable year for which the tax credit is claimed; or 

(f)(2)(ii)3 33%, if the event requiring recapture of the credit occurs more than 1 year but not more than 

2 years after the close of the taxable year for which the tax credit is claimed. Chapter 518 of the Acts 

of 2008 (f)(3) The qualified investor that claimed the credit shall pay the amount to be recaptured as 

determined under paragraph (2) of this subsection as taxes payable to the State for the taxable year in 

which the event requiring recapture of the credit occurs. (g)  (g)(1) The Department may revoke its 

initial or final certification of an approved credit under this section if any representation in connection 
with the application for the certification is determined by the department to have been false when 

made. (g)(2) The revocation may be in full or in part as the Department may determine and, subject to 

paragraph (3) of this subsection, shall be communicated to the qualified investor and the Comptroller. 



(g)(3) The qualified investor shall have an opportunity to appeal any revocation to the Department 

prior to notification of the Comptroller. (g)(4) The Comptroller may make an assessment against the 

qualified investor to recapture any amount of tax credit that the qualified investor has already claimed. 

(h)  (h)(1) On or before January 10 of each year, the Department shall report to the Governor and, 

subject to Section 2-1246 of the State Government Article, to the General Assembly, on the initial tax 

credit certificates awarded under this section for the prior calendar year. (h)(2) The report required 

under paragraph (1) of this subsection shall include for each initial tax credit certificate awarded: 
(h)(2)(i) the name of the qualified investor and the amount of credit awarded or allocated to each 

investor; (h)(2)(ii) the name and address of the qualified Maryland biotechnology company that 

received the investment giving rise to the credit under this section and the county where the qualified 

Maryland biotechnology company is located; and (h)(2)(iii) the dates of receipt and approval by the 

Department of all applications for initial tax credit certificates. (h)(3) The report required under 

paragraph (1) of this subsection shall summarize for the category of qualified investors: (h)(3)(i) the 

total number of applicants for initial tax credit certificates under this section in each calendar year; 

(h)(3)(ii) the number of applications for which initial tax credit certificates were issued in each 

calendar year; and (h)(3)(iii) the total initial tax credit certificates authorized under this section for all 

calendar years under this section. (i) The Department and the Comptroller jointly shall adopt 

regulations to carry out the provisions of this section and to specify criteria and procedures for 

application for, approval of, and monitoring continuing eligibility for the tax credit under this section. 
(d)(2) for a business entity to qualify for an enhanced property tax credit under this subsection, the 

business entity, along with its affiliates, shall be primarily engaged in one or more of the following at 

the qualifying premises: (d)(2)(i) manufacturing or mining; (d)(2)(ii) transportation or 

communications; (d)(2)(iii) agriculture, forestry, or fishing; (d)(2)(iv) research, development, or 

testing; (d)(2)(v) biotechnology; (d)(2)(vi) computer programming, data processing, or other 

computer-related services; (d)(2)(vii) central services as defined in Section 6-101 of the Economic 

Development Article; (d)(2)(viii) the operation of central administrative offices or a company 

headquarters as defined in Section 6-101 of the Economic Development Article;(d)(2)(ix) a public 

utility; (d)(2)(x) warehousing; or (d)(2)(xi) business services. (d)(3) To qualify for the enhanced 

property tax credit under this subsection, a business entity shall: (d)(3)(i) within a 6-year period 

beginning on the notification date, employ individuals in the number of new permanent full-time 
positions required under paragraph (1) of this subsection; (d)(3)(ii) during the 6-year hiring period, 

obtain and occupy the new or expanded premises and, if applicable, the newly renovated premises 

adjoining or otherwise neighboring the new or expanded premises; and (d)(3)(iii) during the 6-year 

hiring period, comply with all other requirements for the credits described in this subsection and in 

any applicable local law. (d)(4) (d)(4)(i) If a business entity meets the requirements of this subsection 

and subsection (b) of this section and of applicable local law adopted under subsection (b)(1) of this 

section, for each of the first 12 taxable years after it qualifies for the credit, a property tax credit may 

be claimed against the county or municipal corporation property taxes that would otherwise be due. 

(d)(4)(ii) the county or municipal corporation shall compute the amount of the property tax credit 

granted to equal 58.5% of the amount of property tax imposed on the increase in assessment of: 

(d)(4)(ii)1. the new or expanded premises; (d)(4)(ii)2. newly renovated real property improvements 
adjoining or otherwise neighboring the new or expanded premises, if the renovations are substantial, 

as defined in legislation enacted by the county or municipal corporation to grant the credits under this 

subsection; and (d)(4)(ii)3. the personal property located on the premises described in items 1 and 2 of 

this subparagraph. (d)(4)(iii) the increase in assessment shall be measured from the notification date to 

the applicable annual assessment date after the county or municipal corporation has certified that the 

business entity has qualified for the credit. (d)(5) on receipt of notification under subsection (b)(7) of 

this section that a business entity has been certified for an enhanced property tax credit under this 

subsection, the department shall compute and certify to the comptroller or, in the case of the insurance 

premiums tax, the Maryland insurance commissioner the amount of the state tax credit authorized 

under this subsection that may be claimed by the business entity or any of its affiliates against the 

individual or corporate income tax, insurance premiums tax, or financial institution franchise tax that 

would otherwise be due to equal 31.5% of the amount of property tax imposed on the increase in 
assessment of the real and personal property described in paragraph (4)(ii) of this subsection for each 

of the first 12 taxable years for which the credit is allowed. (d)(6) If a business entity or any of its 

affiliates claim the enhanced tax credits under this subsection for a certain premises, they may not 



claim the tax credits under subsection (c) of this section. (e) Limitation on application of credit. The 

same State tax credit cannot be applied more than once against different taxes by the same taxpayer. 

(f) Application of excess credit. if the state tax credit allowed under this section in any taxable year 

exceeds the total tax otherwise payable by the business entity for that taxable year, a business entity or 

its affiliates may apply the excess as a credit for succeeding taxable years until the earlier of: (f)(1) the 

full amount of the excess is used; or (f)(2) the expiration of the 5th taxable year after the taxable year 

in which the State tax credit is claimed. (g) Regulatory authority of Insurance Commissioner. The 
Maryland Insurance Commissioner shall adopt regulations to provide for the computation, carryover, 

and recapture of the State tax credit under Section 6-116 of the Insurance Article. (h) Regulatory 

authority of Department. The Department shall adopt regulations to provide for the computation, 

carryover, and recapture of the State tax credit under Section 8-217 of the TaxðGeneral Article. (i) 

Regulatory authority of Comptroller. The Comptroller shall adopt regulations to provide for the 

computation, carryover, and recapture of the State tax credit under Section 10-704.8 of the Taxð

General Article. (j) Reduction of taxes liable under lease agreements. The lessor of real property 

eligible for property tax credits under this section shall reduce by the amount of the property tax 

credits computed under this section the amount of taxes for which the eligible business entity is 

contractually liable under the lease agreement.  (k) Implementation. The governing body of the county 

or municipal corporation shall provide, by law, for: (k)(1) the specific requirements for eligibility for a 

tax credit authorized under this section; (k)(2) any additional limitations on eligibility for the credit; 
(k)(3) the information to be supplied by the business entity to a county or municipal corporation and 

the Comptroller to verify that the business entity is not subject to subsection ( l) of this section; and 

(k)(4) any other provision appropriate to implement the credit. (l) Recapture of claimed credits. All 

credits claimed under this section for a taxable year shall be recaptured if, during the 3 taxable years 

succeeding the taxable year in which a credit was claimed: (l)(1) the employment level or square 

footage of a business entity at the premises falls below the applicable thresholds required to qualify for 

the property tax credit under subsection (c) of this section; or (l)(2) for the enhanced property tax 

credit, the employment level or square footage of a business entity, together with its affiliates, at the 

premises falls below the applicable thresholds required to qualify for the enhanced property tax credit 

under subsection (d) of this section. (m) Annual report. on October 1 of each year, each county and 

municipal corporation that has granted tax credits under this section shall report to the Department, the 
Department of Business and Economic Development, and the Comptroller: (m)(1) the amount of each 

credit granted for that year; and (m)(2) whether the business entity is in compliance with the 

requirements for the tax credit. (n) Entitlement to claim credit.  (n)(1) After a business entity has 

complied with all the requirements provided in this section and in any applicable local law for a 

particular tax credit, the business entity shall be entitled to claim the credits for the term provided in 

this section. (n)(2) no abrogation of this law or law hereinafter enacted that eliminates or reduces the 

tax credits available under this section shall apply to any business entity or affiliate of a business entity 

that qualified for the tax credits before the effective date of such law or abrogation. 

 

11-702 Pilot program created; purpose; duties of Department--(a) There is a pilot program for 

long-term employment of ex-felons to provide incentives to business entities to encourage the long-
term employment of qualified ex-felon employees.  (b)(1) On or before January 1, 2007, the 

department, in consultation with the board, shall establish a pilot program for the employment of ex-

felons provided in section 11-703 of this subtitle. (2) The pilot program established under this subtitle 

shall terminate at the end of December 31, 2011. (c) The purpose of the pilot program is to implement 

a program in at least two areas of the state to provide fidelity bonds and to qualify business entities for 

tax credits to encourage the long-term employment of qualified ex-felon employees under the pilot 

program. (d) The department shall: (1) purchase the necessary amount of fidelity bonds to provide 

bonds to business entities for a full year of employment for up to 150 qualified ex-felons each year; 

and (2) provide the fidelity bonds purchased each year to the one-stop centers in the workforce 

investment areas designated under section 11-703 of this subtitle. (e) The pilot program shall: (1) be 

implemented in one-stop centers in at least two workforce investment areas of the state as designated 

by the department in consultation with the board under section 11-703 of this subtitle; and (2) provide 
fidelity bonds to business entities through the one-stop centers in two or more areas of the state as 

designated under section 11-703 for the employment of up to 150 qualified ex-felons each year. (f) 

The pilot program shall require a one-stop center that is designated for participation in the pilot 



program to: (1) work with appropriate community organizations and state and local government 

entities that provide services to qualified ex-felons to encourage the referral and participation of 

qualified ex-felons in the program; (2) provide outreach and education efforts to encourage business 

entities to hire qualified ex-felons for long-term employment under the pilot program; (3) provide a 

business entity that hires a qualified ex-felon under the program with: (i) a fidelity bond for the 

qualified ex-felon that covers at least 12 months of employment; and (ii) information on the tax credits 

available to a business entity that hires a qualified ex-felon through the pilot program; and (4) develop 
an evaluation process for the pilot program that includes a mechanism to evaluate whether the pilot 

program has operated to secure stable employment of qualified ex-felons that have participated in the 

program. 

 

11-703 Application, designation of one-stop centers--(a) A one-stop center shall apply to the 

department for designation as a location for the pilot program.  (b) The application shall describe the 

plan to be implemented by the one-stop center to administer the requirements of the pilot program as 

provided in section 11-702 of this subtitle. (c)(1) The department, in consultation with the board, shall 

evaluate the applications submitted by one-stop centers and shall designate one-stop centers in at least 

two workforce investment areas as pilot program locations. (2) The designation of one-stop centers 

under paragraph (1) of this subsection shall include a consideration of the number of qualified ex-

felons residing in the workforce investment area in which the one-stop center is located. 
 

11-704 Tax credit for wages paid to qualified ex-felon under pilot program--(a) Except as 

provided in subsection (c) of this section, a business entity that hires a qualified ex-felon employee 

through the pilot program established under this subtitle may claim a tax credit in the amounts 

determined under subsection (b) of this section for wages paid to a qualified ex-felon employee.  (b) 

For each taxable year, for the wages paid to each qualified ex-felon employee, a credit is allowed in an 

amount equal to: (1) 30% of up to the first $6,000 of the wages paid to the qualified ex-felon 

employee during the first year of employment; and (2) 20% of up to the first $6,000 of the wages paid 

to the qualified ex-felon employee during the second year of employment.  (c)(1) A business entity 

may not claim the credit under this section for an employee: (i) who is hired to replace a laid-off 

employee or to replace an employee who is on strike; or (ii) for whom the business entity 
simultaneously receives federal or state employment training benefits.  (2) A business entity may not 

claim the credit under this section until it has notified the department that a qualified ex-felon 

employee has been hired.  (3) A business entity may claim a credit in the amount provided in 

paragraph (5) of this subsection for an employee whose employment lasts less than 1 year if the 

employee: (i) voluntarily terminates employment with the employer;(ii) is unable to continue 

employment due to a disability or death; or (iii) is terminated for cause. (4) A business entity may not 

claim the credit under this section if the business entity is claiming a tax credit for the same employee 

under Article 88a, Section 54 of the code or Section 21-309 of the Education Article. (5)(i) If a 

business entity is entitled to a tax credit for an employee who is employed for less than 1 year because 

the employee voluntarily terminates employment with the employer to take another job, the business 

entity may claim a tax credit of 30% of up to the first $6,000 of the wages paid to the employee during 
the course of employment. (ii) If a business entity is entitled to a tax credit for an employee who is 

employed for less than 1 year for a reason other than that described in subparagraph (i) of this 

paragraph, the amount of the credit shall be reduced by the proportion of a year that the employee did 

not work. (d) If the credit allowed under this section in any taxable year exceeds the total tax 

otherwise payable by the business entity for that taxable year, a business entity may apply the excess 

as a credit for succeeding taxable years until the earlier of: (1) the full amount of the excess is used; or 

(2) the expiration of the fifth taxable year after the taxable year in which the wages for which the 

credit is claimed are paid.  (e) If a credit is claimed under this section, the claimant must make the 

addition required in section 10-205 or section 10-306 of the Tax - General Article. 

 

11-705Adoption of regulations--(a) The department, in consultation with the board, shall adopt 

regulations necessary to carry out the provisions of this subtitle. (b) The comptroller shall adopt 
regulations to provide for the computation and carryover of the credit under section 10-704.10 of the 

Tax - General Article. 

Massachusetts 62C  Sec. 67D Biotechnology or medical device manufacturing companies; jobs incentive 



payment--(a) When used in this section, the following words shall have the following meaning: 

"Application year", the calendar year for which a biotechnology or medical device manufacturing or 

marine science technology company submits the information required for a determination as to a jobs 

incentive payment.  "Biotechnology company", a business primarily engaged in the research, 

development, production or provision of biotechnology for the purpose of developing or providing 

products or processes for specific commercial or public purposes including, but not limited to, 

medical, pharmaceutical, nutritional and other health-related purposes or a person engaged in 
providing services or products necessary for such research, development, production or provision. 

This term shall include contract manufacturers engaged in the production of biotechnology products 

for a biotechnology company or a medical device manufacturing company.  "Business", a corporation, 

sole proprietorship, partnership, limited liability company or any other form of business organization.  

"Commissioner", the commissioner of revenue.  "Eligible Jobs", a number determined by first 

multiplying each of the local jobs created by a biotechnology or medical device manufacturing or 

marine science technology company during a single calendar year by the job qualifier for that job, and 

then totaling the number for all of the local jobs created.  "Full time employee", a person who is 

employed for consideration for at least 35 hours per week and whose salary is subject to withholding 

as provided in chapter 62B.  "Job qualifier fraction", in the case of either a full-time employee or a 

part-time employee of a biotechnology or medical device manufacturing or marine science technology 

company, the figure that determines the extent to which that employee is employed in the 
commonwealth during a single calendar year. The job qualifier fraction for each employer shall be 

determined by multiplying the following percentages together: (i) the percentage of time that an 

employee worked while employed by the company expressed as average hours worked per week out 

of 35 hours, not to exceed 100 per cent; (ii) that employee's time attributable to work in the 

commonwealth, as a portion of that employee's total work for the company; and (iii) the portion of the 

year the employee worked for the company.  "Jobs incentive payment", a business employment 

incentive payment for biotechnology or medical device manufacturing or marine science technology 

companies as provided for in this section.  "Local jobs created", the total number of jobs created by a 

biotechnology or medical device manufacturing or marine science technology company during a 

single calendar year in which the new employees perform qualified services at least 1 in-state location, 

including jobs performed by persons that are transferred within the company to work at an in-state 
location from a location based outside the state.  "Marine science technology company," a business 

engaged in research, exploration, operations, monitoring, or defense in marine settings. This term shall 

include contract manufacturers engaged in the production of these products for a marine science 

technology company. "Medical device manufacturing company", a business primarily engaged in 

manufacturing medical or surgical instruments, surgical appliances or supplies or electromedical, 

electrotherapeutic or irradiation apparatus. This term shall include contract manufacturers engaged in 

the production of such products for a medical device manufacturing company or a biotechnology 

company.  "Part-time employee", a person who is employed for consideration for less than 35 hours a 

week and whose salary is subject to withholding as provided in chapter 62B.  "Payment years", in the 

case of a biotechnology or medical device manufacturing or marine science technology company that 

is determined to be eligible for a jobs incentive payment, the 3 calendar years following the 
application year.  "Qualified services", direct production manufacturing services performed by an 

employee of a biotechnology or medical device manufacturing or marine science technology company 

during a calendar year that consist primarily of at least 1 of the following services: medicinal and 

botanical manufacturing, pharmaceutical and preparation manufacturing, in vitro diagnostic substance 

manufacturing, biological product, except diagnostic, manufacturing, surgical and medical instrument 

manufacturing, electromedical and electrotherapeutic apparatus manufacturing, surgical appliance and 

supplies manufacturings and irradiation apparatus manufacturing. These services are as referenced in 

the federal NAICS Codes for biotechnology manufacturing, numbers 325411-325414, 339112, 

314510, 339113 and 334517, respectively or direct manufacturing or professional services performed 

by an employee of a marine science technology company during a calendar year that consists of 

research, exploration, operations, monitoring, or defense in a marine setting.  "Weighted, average 

employment", for a calendar year, the total number of jobs maintained by a biotechnology or medical 
device manufacturing or marine science technology company in which the employees performed 

employment services at least 1 in-state location. The number is to be determined by first multiplying 

each of the individual jobs maintained by the company for that year by the job qualifier fraction for 



that job and then totaling the number for all of these jobs. (b) A biotechnology or medical device 

manufacturing or marine science technology company that creates 10 or more eligible jobs in the 

commonwealth during a single calendar year shall be entitled to a jobs incentive payment if its 

weighted average employment for such year reflects a net increase of at least 10 jobs over the 

company's weighted average employment for the prior calendar year. The jobs incentive payment shall 

be equal to 50 per cent of the amount paid by the company as salary attributable to eligible jobs 

created by the company in such year to the extent that the salary was subject to Massachusetts 
withholding pursuant to chapter 62B for such year, multiplied by the applicable Massachusetts income 

tax rate for such salary. For the purposes of this provision, an eligible job shall be deemed created in 

the commonwealth on the first day for which Massachusetts withholding is required in connection 

with the compensation paid to the employee.  (c) The jobs incentive payment shall be paid to a 

biotechnology or medical device manufacturing or marine science technology company in 3 equal 

installments in each of the 3 calendar years commencing with the calendar year subsequent to the 

application year. If, for the first or second payment year, the company's weighted average employment 

falls below its weighted average for the application year, the company shall be disqualified from 

receiving its second installment payment, it may still receive its third installment payment if its 

weighted average employment for its second payment year is above its weighted average employment 

for the application year.  (d) A biotechnology or medical device manufacturing or marine science 

technology company that seeks a jobs incentive payment shall apply to the commissioner to receive 
such payment on a form to be prescribed by the commissioner. This form shall reference the necessary 

information concerning the eligible jobs created by the company in the Commonwealth during the 

application year and also the company's weighted average employment for such year and the prior 

calendar year. The commissioner shall advise the company of his determination in writing.  (e) Not 

later than March 1 of each calendar year for which a biotechnology or medical device manufacturing 

or marine science technology company has been approved to receive a jobs incentive payment, the 

company shall submit to the commissioner, in a form prescribed by the commissioner, the information 

necessary to evaluate the company's prior year weighted employment average.  (f) A biotechnology or 

medical device manufacturing or marine science technology company that has previously been 

approved to receive a jobs incentive payment is entitled to re-apply for an additional payment for a 

second or third application year. In such cases, the company may be entitled to receive a jobs incentive 
payment that relates to different application years in the same calendar year. When a company has 

previously been granted a jobs incentive payment for 3 application years, it shall not request an 

additional jobs incentive payment.  (g) The commissioner shall issue payments, as authorized in 

subsection (b), without further appropriation. The commissioner may issue rules and regulations as 

necessary or helpful to implement this section, including rules and regulations to ensure compliance 

with this section. 

 

63 32E Credits.ð(a) This section shall apply to credits earned under section 38X. (b) At the written 

election of a taxpayer entitled to a credit under section 38X, the commissioner shall apply the credit 

against the liability of the taxpayer as determined on its return, as first reduced by any other available 

credits, and shall then refund to the taxpayer 90 per cent of the balance of the credits.  (c) The 
commissioner may require substantiation of a taxpayer's claim for a refund under subsection (b) before 

payment of the refund. No interest shall accrue on a refund under section 40 of chapter 62C before the 

commissioner's receipt of the substantiation request.  (d) The commissioner shall promulgate 

regulations or other guidelines as he deems necessary to implement this section. The commissioner 

shall submit any proposed regulations to the joint committee on revenue and the house and senate 

committees on ways and means before their adoption by the department. The regulations shall be 

accompanied by a summary which clearly instructs the taxpayer of his rights under this section. 

 

63 Sec. 38T Credit against taxes imposed on persons filming motion picture for employment of 

persons within commonwealth in connection with filming or production --(a) As used in this 

section the following words shall, unless the context clearly requires otherwise, have the following 

meanings: ð "Commissioner", the commissioner of revenue.  "Motion picture", a feature-length film, 
a video, a digital media project, a television series defined as a season not to exceed 27 episodes, or a 

commercial made in the commonwealth, in whole or in part, for theatrical or television viewing or as a 

television pilot. The term "motion picture" shall not include a production featuring news, current 



events, weather and financial market reports, talk show, game show, sporting events, awards show or 

other gala event, a production whose sole purpose is fundraising, a long-form production that 

primarily markets a product or service, a production containing obscene material or performances. 

"Motion picture production company", a company including its subsidiaries engaged in the business of 

producing motion pictures, videos, television series, or commercials intended for a theatrical release or 

for television viewing. The term "motion picture production company" shall not mean or include any 

company which is more than 25 per cent owned, affiliated, or controlled, by any company or person 
which is in default on a loan made by the commonwealth or a loan guaranteed by the commonwealth. 

"Massachusetts production expense", a production expense for the motion picture clearly and 

demonstrably incurred in the commonwealth. "Principal photography", the phase of production during 

which the motion picture is actually filmed. The term shall not include preproduction or 

postproduction.  "Production expense" or "production cost", preproduction, production and 

postproduction expenditures directly incurred in the production of a motion picture. The term shall 

include wages and salaries paid to individuals employed in the production of the motion picture; the 

costs of set construction and operation, editing and related services, photography, sound 

synchronization, lighting, wardrobe, make-up and accessories; film processing, transfer, sound 

mixing, special and visual effects; music; location fees and the cost of purchase or rental of facilities 

and equipment or any other production expense as may be determined by the department of revenue to 

be an eligible production expense. The term shall not include costs incurred in marketing or 
advertising a motion picture, any costs related to the transfer of tax credits or any amounts paid to 

persons or businesses as a result of their participation in profits from the exploitation of the 

production.  "Secretary", the secretary of economic development.  (b) A taxpayer engaged in the 

making of a motion picture shall be allowed a credit against the taxes imposed by this chapter for the 

employment of persons within the commonwealth in connection with the filming or production of 1 or 

more motion pictures in the commonwealth within any consecutive 12 month period. The credit shall 

be equal to 25 per cent of the total aggregate payroll paid by a motion picture production company that 

constitutes Massachusetts source income, when total production costs incurred in the commonwealth 

equal or exceed $50,000 during the taxable year. For purposes of this subsection, the term "total 

aggregate payroll" shall not include the salary of any employee whose salary is equal to or greater than 

$1,000,000.  (c) A taxpayer shall be allowed an additional credit against the taxes imposed by this 
chapter equal to 25 per cent of all Massachusetts production expenses, not including the payroll 

expenses used to claim a credit pursuant to subsection (b), where the motion picture is also eligible for 

a credit pursuant to subsection (b) and either Massachusetts production expenses exceed 50 per cent of 

the total production expenses for a motion picture or at least 50 per cent of the total principal 

photography days of the film take place in the commonwealth.  (d) The tax credit shall be taken 

against the taxes imposed under this chapter and shall, at the election of the taxpayer, be refundable to 

the extent provided for in section 32E. Any amount of the tax credit that exceeds the tax due for a 

taxable year may be carried forward by the taxpayer to any of the 5 subsequent taxable years.  (e)(1) 

All or any portion of tax credits issued in accordance with the provisions of this section may be 

transferred, sold or assigned to other taxpayers with tax liabilities under this chapter or chapter 62. 

Any tax credit that is transferred, sold or assigned and taken against taxes imposed by this chapter or 
said chapter 62 shall not be refundable. Any amount of the tax credit that exceeds the tax due for a 

taxable year may be carried forward by the transferee, buyer or assignee to any of the 5 subsequent 

taxable years from which a certificate is initially issued by the department of revenue.  (2) An owner, 

transferee or assignee desiring to make a transfer, sale or assignment shall submit to the commissioner 

a statement which describes the amount of tax credit for which the transfer, sale or assignment of tax 

credit is eligible. The owner, transferee or assignee shall provide to the commissioner such 

information as the commissioner may require for the proper allocation of the credit. The commissioner 

shall provide to the taxpayer a certificate of eligibility to transfer, sell or assign the tax credits. The 

commissioner shall not issue a certificate to a taxpayer that has an outstanding tax obligation with the 

commonwealth in connection with any motion picture for any prior taxable year. A tax credit shall not 

be transferred, sold or assigned without a certificate.  (g) The commissioner, in consultation with the 

secretary, shall promulgate regulations necessary for the administration of this subsection. 
 

63 Sec. 38Z Dairy farm tax credit program --(a)There shall be established a dairy farm tax credit 

program under which a domestic or foreign corporation that holds a certificate of registration as a 



dairy farm pursuant to section 16A of chapter 94 may be allowed a refundable income tax credit based 

on the amount of milk produced and sold. The credit may be claimed against the taxes due pursuant to 

this chapter. The credit shall be established to offset the cyclical downturns in milk prices paid to dairy 

farmers and shall be based on the United States Federal Milk Marketing Order for the applicable 

market such that if the United States Federal Milk Marketing Order price drops below a trigger price 

anytime during the taxable year such domestic or foreign corporation may receive the tax credit.  (b) 

The commissioner of agricultural resources, in consultation with the commissioner of revenue, shall 
adopt regulations for the implementation, administration and enforcement of this section, including the 

establishment of the trigger price, which shall take into account the operating costs of milk production 

including hired labor and some portion of the value of unpaid labor, and the amount of the tax credit 

which shall be based upon volume of milk production. (c) The total cumulative value of the tax credits 

authorized pursuant to this section and subsection (o) of section 6 of chapter 62 shall not exceed 

$4,000,000 annually.  (d) If the amount of the credit allowed under this section exceeds the taxpayer's 

liability, the commissioner of revenue shall treat such excess as an overpayment and shall pay the 

taxpayer 100 per cent of the amount of such excess, without interest. The commissioner of agricultural 

resources shall certify to the department of revenue whether a dairy farm claiming credits under this 

section has met the eligibility requirements provided in this section and the amount of credit to which 

any such eligible applicant is entitled. 

Michigan 206.366 New jobs training programs and corresponding withholding requirements; report  based on 

information received from community college districts; information to be included in report. --By July 
1 of each year, based on the information received from each community college district pursuant to 

section 163 of the community college act of 1966, 1966 PA 331, MCL 389.163, the department shall 

submit to the governor, the clerk of the house of representatives, the secretary of the senate, the 

chairperson of each standing committee that has jurisdiction over economic development issues, the 

chairperson of each legislative budget subcommittee that has jurisdiction over economic development 

issues, and the president of the Michigan strategic fund an annual report concerning the operation and 

effectiveness of the new jobs training programs and the corresponding withholding requirements 

under this chapter. The report shall include all of the following: (a) The number of community 

colleges participating in the new jobs training program and the names of those colleges. (b) The 

number of employers that have entered into agreements with community colleges pursuant to the new 

jobs training program and the names of those employers organized by major industry group under the 
standard industrial classification code as compiled by the United States department of labor. (c) The 

total amount of money from a new jobs credit from withholding each employer described in 

subdivision (b) has remitted to the community college district. (d) The total amount of new jobs 

training revenue bonds each community college district has authorized, issued, or sold. (e) The total 

amount of each community college district's debt related to agreements at the end of the calendar year. 

(f) The number of degrees or certificates awarded to program participants in the calendar year. (g) The 

number of individuals who entered a program at each community college district in the calendar year; 

who completed the program in the calendar year; and who were enrolled in a program at the end of the 

calendar year. (h) The number of individuals who completed a program and were hired by an 

employer described in subdivision (b) to fill new jobs. 

 
206.367 Credit for Production Companies.-- (1) An eligible production company may claim a credit 

for a state certified qualified production against the tax deducted and withheld under this chapter equal 

to the amount of the credit the eligible production company is eligible to claim for the state certified 

qualified production under section 455 of the Michigan business tax act, 2007 PA36, MCL 208.1455.  

An eligible production company shall not claim a credit under this section for any of the following: 

(1)(a) A credit or portion of a credit the eligible production company claims under section 455 of the 

Michigan business tax act, 2007 PA 36, MCL 208.1455. (1)(b) A credit or portion of a credit that 

another taxpayer claims under this section or under section 455 of the Michigan business tax act, 2007 

PA 36, MCL 208.1455. (2) The credit allowed under this section shall not exceed the tax liability of 

the eligible production company under this act for the tax year. The credit under this section shall be 

claimed after all other credits under this act. (3) The amount of the credit under this section shall be 

reduced by a credit application and redemption fee equal to 0.5% of the credit claimed, which shall be 
paid by the taxpayer claiming the credit and be deposited by the department in the Michigan film 

promotion fund. (4) To the extent not withheld by a professional services corporation or professional 



employer organization, payments to the professional services corporation or professional employer 

organization for the services of a performing artist or a crew member that qualify for the credit under 

this section or section 455 of the Michigan business tax act, 2007 PA 36, MCL 208.1455, are subject 

to withholding by the eligible production company as provided under section351.  (5) As used in this 

section, "eligible production company", "Michigan film promotion fund", and "state certified qualified 

production" mean those terms as defined under section 455 of the Michigan business tax act, 2007 PA 

36, MCL 208.1455. 
 

208.37 Credit for unincorporated taxpayer or for taxpayer electing subchapter S provisions; 

schedule--Every taxpayer who is unincorporated or who elects the subchapter S provisions of the 

internal revenue code shall be allowed a credit for a portion of the single business tax liability after the 

calculation of the credit provided in section 36 for the same year according to the following schedule: 

 

 If Business Income is                                                     The Credit Is  

 

 $20,000.00 or less                                                          20% of the single business tax liability 

 more than $20,000.00, but less than $40,000.00            15% of the single business tax liability 

 $40,000.00 or more 

 

208.37a Credit for tax liability attributable to qualified business activity in enterprise zone; 

limitation; definitions -- (1) A taxpayer that is a qualified business may credit against the tax imposed 

by section 31 an amount equal to the tax liability attributable to qualified business activity in an 

enterprise zone. (2) The tax liability attributable to qualified business activity in an enterprise zone is 

the tax liability imposed by this act after the calculation of the credits provided in sections 36, 37, 38, 

and 39 multiplied by 1 of the following: a(2)(a) For a qualified new business, a fraction the numerator 

of which is the ratio of property located in the enterprise zone to all property located in this state plus 

the ratio of payroll in the enterprise zone to all payroll in this state and the denominator of which is 2. 

(2)(b) For a qualified existing business, a fraction the numerator of which is the ratio of the value of a 

new facility to all property located in this state plus the ratio of payroll attributable to the new facility 

to all payroll in this state and the denominator of which is 2. (3) The credit allowed under this section 
shall not exceed the tax liability of the taxpayer for the tax year. (4) As used in this section, "enterprise 

zone", "new facility", "qualified business activity", "qualified existing business", and "qualified new 

business" mean those terms as defined in the enterprise zone act. 

208.37a Credit for tax liability attributable to qualified business activity in enterprise zone; 

limitation; definitions --a(1) A taxpayer that is a qualified business may credit against the tax imposed 

by section 31 an amount equal to the tax liability attributable to qualified business activity in an 

enterprise zone. (2) The tax liability attributable to qualified business activity in an enterprise zone is 

the tax liability imposed by this act after the calculation of the credits provided in sections 36, 37, 38, 

and 39 multiplied by 1 of the following: (2)(a) For a qualified new business, a fraction the numerator 

of which is the ratio of property located in the enterprise zone to all property located in this state plus 

the ratio of payroll in the enterprise zone to all payroll in this state and the denominator of which is 2. 
(2)(b) For a qualified existing business, a fraction the numerator of which is the ratio of the value of a 

new facility to all property located in this state plus the ratio of payroll attributable to the new facility 

to all payroll in this state and the denominator of which is 2. (3) The credit allowed under this section 

shall not exceed the tax liability of the taxpayer for the tax year. (4) As used in this section, "enterprise 

zone", "new facility", "qualified business activity", "qualified existing business", and "qualified new 

business" mean those terms as defined in the enterprise zone act. 

 

208.37b Credit for tax liability attributable to high technology activity-- (1) A taxpayer engaged in 

a high technology activity that qualifies under the criteria of subsection (3) may credit against the tax 

imposed by section 31 an amount equal to the tax liability attributable to that high technology activity. 

(2) The tax liability attributable to the high technology activity described in subsection (1) is the tax 

liability imposed by this act after the calculation of the credits provided in sections 36, 37, 38, and 39 
multiplied by a fraction the numerator of which is the ratio of property used for the high technology 

activity to all property located in this state plus the ratio of payroll for the high technology activity to 

all payroll in this state and the denominator of which is 2. (3) To qualify for the credit allowed under 



this section, the taxpayer shall comply with all of the following: (3)(a) The high technology activity is 

the primary purpose and use of eligible property subject to a tax increment financing plan that 

provides for the use of captured assessed value from that eligible property. (3)(b) The taxpayer was 

not located in the central city before the authority district in which the eligible property is located was 

created. (3)(c) The department of treasury issues a certificate to the taxpayer certifying that the eligible 

property is located in a central city and is used for a high technology activity and that the taxpayer 

meets the other requirements of this section. A certificate issued under this subdivision shall be 
effective for 10 years after the date of issuance or until the certificate is revoked. The department of 

treasury shall revoke a certificate if the taxpayer no longer meets the requirements of this section. A 

certificate shall not be issued by the department of treasury after December 31, 1991. (4) The credit 

allowed under this section shall not exceed the tax liability of the taxpayer for the tax year. (5) As used 

in this section: (5)(a) "Authority district", "eligible property", and "tax increment financing plan" mean 

those terms as used in the local development financing act. (5)(b) "Central city" means a city that has 

the largest population within a metropolitan statistical area as designated by the United States bureau 

of the census and meets all of the following criteria or a city that has the largest population within a 

county, but not less than 40,000, and meets all of the following criteria: (5)(b)(i) Has had a poverty 

rate for families that is more than the statewide average rate as defined by the most recent federal 

decennial census. (5)(b)(ii) Shows a population decline from the next most recent to the most recent 

federal decennial census. (5)(b)(iii) Has had an increase in state equalized valuation of real and 
personal property over the prior 10 calendar years that is less than the statewide average increase in 

state equalized valuation over the prior 10 calendar years.  (5)(b)(iv) Has had an unemployment rate 

higher than the state average unemployment rate for 3 of the preceding 5 calendar years. However, a 

central city does not include a city of which all or a portion has been designated as an enterprise zone 

under the enterprise zone act, Act No. 224 of the Public Acts of 1985, being sections 125.2101 to 

125.2122 of the Michigan Compiled Laws.  b(5)(c) "High technology activity" means an activity 

specified by section 2(h)( iii) of the local development financing act but shall exclude those businesses 

also qualifying as eligible property under section 2(h)( i) or 2(h)( ii) of the local development 

financing act or those businesses whose high technology activity relates to the activity of a business 

that also qualifies as eligible property under section 2(h)( i) or 2(h)( ii) of the local development 

financing act. 
 

208.38b Certain employers or carriers required to claim credit; amount; refund of credit in 

excess of estimated payment; subsequent increase or decrease in amount claimed; credit 

additional to other credits; refund of credit in excess of tax liability--(1) For amounts paid after 

March 31, 1984, pursuant to section 352 of the worker's disability compensation act of 1969, Act No. 

317 of the Public Acts of 1969 being section 418.352 of the Michigan Compiled Laws, a taxpayer that 

is an employer or carrier subject to Act No. 317 of the Public Acts of 1969, being sections 418.101 to 

418.941 of the Michigan Compiled Laws, shall claim a credit against the tax imposed by this act for 

the taxable year in an amount equal to the amount paid during that tax year by the taxpayer pursuant to 

section 352 of Act No. 317 of the Public Acts of 1969, as certified by the director of the bureau of 

worker's disability compensation pursuant to section 391(6) of Act No. 317 of the Public Acts of 1969, 
being section 418.391 of the Michigan Compiled Laws. (2) A taxpayer claiming a credit under this 

section shall claim a portion of the credit allowed by this section equal to the payments made during a 

calendar quarter pursuant to section 352 of Act No. 317 of the Public Acts of 1969, against the 

estimated tax payments made under section 71. Any credit in excess of an estimated payment shall be 

refunded to the taxpayer on a quarterly basis within 60 calendar days after receipt of a properly 

completed estimated tax return. Any subsequent increase or decrease in the amount claimed for 

payments made by the insurer or self-insurer shall be reflected in the amount of the credit taken for the 

calendar quarter in which the amount of the adjustment is finalized. (3) The credit under this section is 

in addition to any other credits the taxpayer is eligible for under this act. (4) Any amount of the credit 

under this section which is in excess of the tax liability of the taxpayer for the tax year shall be 

refunded, without interest, by the department to the taxpayer within 60 calendar days of receipt of a 

properly completed annual return required by this act. 
 

208.38e Apprenticeship tax credit--(1) A taxpayer may claim a credit against the tax imposed by this 

act equal to the sum of 50% of the qualified expenses defined in subsection (5)(d)(i) and (ii) and 100% 



of the qualified expenses defined in subsection (5)(d)(iii) paid by the taxpayer in the tax year in each 

of the following circumstances: (1)(a) Except for apprentices trained under subdivision (b) or (c), an 

amount not to exceed $2,000.00 for each apprentice trained by the taxpayer in the tax year. (1)(b) For 

companies that have a classification under the North American industrial classification system 

(NAICS) of 333511, 333512, 333513, 333514, or 333515 and for tax years that begin after December 

31, 2003, an amount not to exceed $4,000.00 for each apprentice trained by the taxpayer in the tax 

year. (1)(c) For companies that have a classification under the North American industrial classification 
system (NAICS) of 333511, 333512, 333513, 333514, or 333515 and for tax years that begin after 

December 31, 2003, an amount not to exceed $1,000.00 for each special apprentice trained by the 

taxpayer in the tax year. (2) If the credit allowed under this section exceeds the tax liability of the 

taxpayer under this act for the tax year, that portion of the credit that exceeds the tax liability shall be 

refunded. (3) The credit allowed under this section shall be claimed on the annual return required 

under section 73, or for a taxpayer that is not required to file an annual return, the department shall 

provide that the credit under this subsection may be claimed on the C-8044 form, a successor form for 

persons not required to file an annual return, or other simplified form prescribed by the department. 

(4) For each year that this credit is in effect, the department of labor and economic growth shall 

prepare a report containing information including, but not limited to, the number of companies taking 

advantage of the apprenticeship credit, the number of apprentices participating in the program, the 

number of apprentices who complete a program the costs of which were the basis of a credit under this 
section, the number of apprentices that were hired by the taxpayer after the apprenticeship training 

was completed for which the taxpayer claimed a credit under this section for the costs of training that 

apprentice, information on the employment status of individuals who have completed an 

apprenticeship to the extent the information is available, and the fiscal impact of the apprenticeship 

credit. This report shall then be transmitted to the house tax policy and senate finance committees and 

to the house and senate appropriations committees. This report shall be due no later than the first day 

of March each year. (5) As used in this section: (5)(a) "Apprentice" means a person who is a resident 

of this state, is 16 years of age or older but younger than 20 years of age, has not obtained a high 

school diploma, is enrolled in high school or a general education development (G.E.D.) test 

preparation program, and is trained by a taxpayer through a program that meets all of the following 

criteria: (5)(a)(i) The program is registered with the bureau of apprenticeship and training of the 
United States department of labor. (5)(a)(ii) The program is provided pursuant to an apprenticeship 

agreement signed by the taxpayer and the apprentice. (5)(a)(iii) The program is filed with a local 

workforce development board. (5)(a)(iv) The minimum term in hours for the program shall be not less 

than 4,000 hours. (5)(b) "Enrolled" means currently enrolled or expecting to enroll after a period of 

less than 3 months during which the program is not in operation and the apprentice is not enrolled. 

(5)(c) "Local workforce development board" means a board established by the chief elected official of 

a local unit of government pursuant to the job training partnership act, Public Law 97-300, 96 Stat. 

1322, that has the responsibility to ensure that the workforce needs of the employers in the geographic 

area governed by the local unit of government are met. (5)(d) "Qualified expenses" means all of the 

following expenses paid by the taxpayer in a tax year that begins after December 31, 1996 for 

expenses used to calculate a credit under subsection (1)(a) and after December 31, 2003 for expenses 
used to calculate a credit under subsection (1)(b) that were not paid for with funds the taxpayer 

received or retained that the taxpayer would not otherwise have received or retained and that are used 

for training an apprentice: (5)(d)(i) Salary and wages paid to an apprentice. (5)(d)(ii) Fringe benefits 

and other payroll expenses paid for the benefit of an apprentice. (5)(d)(iii) Costs of classroom 

instruction and related expenses identified as costs for which the taxpayer is responsible under an 

apprenticeship agreement, including but not limited to tuition, fees, and books for college level 

courses taken while the apprentice is enrolled in high school. (5)(e) "Special apprentice" means a 

person who is not an apprentice as defined by section (5)(a), is a resident of this state, is 16 years of 

age or older but younger than 25 years of age, and is trained by a taxpayer through a program that 

meets all of the criteria under subdivision (a)(i) to (iv). 

 

208.39b Business located and conducted within renaissance zone; allowable tax credit; 
definitions--(1) Except as provided in subsection (2) and for tax years that begin after December 31, 

1996, a taxpayer that is a business located and conducting business activity within a renaissance zone 

may claim a credit against the tax imposed by this act for the tax year to the extent and for the duration 



provided pursuant to the Michigan renaissance zone act, 1996 PA 376, MCL 125.2681 to 125.2696, 

equal to the tax liability attributable to business activity conducted within a renaissance zone in the tax 

year or, for tax years that begin on or after January 1, 2003, either of the following: (1)(a) Except as 

provided in subdivision (b), for a business that first locates and begins conducting business activity 

within a renaissance zone after November 30, 2002, the lesser of the following: (1)(a)(i) The tax 

liability attributable to business activity conducted within a renaissance zone in the tax year. 

 (1)(a)(ii) Ten percent of adjusted services performed in a designated renaissance zone. (1)(b) For a 
business that is located and conducting business activity within a renaissance zone before December 1, 

2002 or a business that before December 1, 2002 has entered into a purchase agreement or lease 

agreement for real or personal property to be used for business activity within a renaissance zone, the 

greater of the following: (1)(b)(i) The amount calculated under subdivision (a)(i) or (ii), whichever is 

less. (1)(b)(ii) The lesser of the following: (1)(b)(ii)(A) The amount calculated under subdivision 

(a)(i). (1)(b)(ii)(B) The credit allowed under this section for the tax year beginning in 2002 plus 2% of 

the increase in the amount calculated under subsection (9)(a)(i) for the tax year over the amount 

calculated under subsection (9)(a)(i) for the tax year beginning in 2002. (2) Any portion of the 

taxpayer's tax liability that is attributable to illegal activity conducted in the renaissance zone shall not 

be used to calculate a credit under this section. (3) The credit allowed under this section continues 

through the tax year in which the renaissance zone designation expires. (4) The tax liability used to 

determine the credit under this section is the taxpayer's tax liability before the calculation of credits 
provided in sections 37c and 38b and after the calculation of all other credits under this act. (5) The 

credit allowed under this section shall not exceed the tax liability of the taxpayer for the tax year. (6) 

A taxpayer that claims a credit under this section shall not employ, pay a speaker fee to, or provide 

any remuneration, compensation, or consideration to any person employed by the state, the state 

administrative board created in 1921 PA 2, MCL 17.1 to 17.3, or the renaissance zone review board 

created in 1996 PA 376, MCL 125.2681 to 125.2696, whose employment relates or related in any way 

to the authorization or enforcement of the credit allowed under this section for any year in which the 

taxpayer claims a credit under this section and for the 3 years after the last year that a credit is 

claimed. (7) To be eligible for the credit allowed under this section, an otherwise qualified taxpayer 

shall file an annual return under this act. (8) Any portion of the taxpayer's tax liability that is 

attributable to business activity related to the operation of a casino, and business activity that is 
associated or affiliated with the operation of a casino including, but not limited to, the operation of a 

parking lot, hotel, motel, or retail store, shall not be used to calculate a credit under this section. As 

used in this subsection, "casino" means a casino regulated by this state pursuant to the Michigan 

gaming control and revenue act, Initiated Law of 1996, MCL 432.201 to 432.226.  (9) As used in this 

section: (9)(a) "Adjusted services performed in a designated renaissance zone" means either of the 

following: (9)(a)(i) Except as provided in subparagraph (ii), the sum of the taxpayer's payroll for 

services performed in a designated renaissance zone plus an amount equal to the amount added 

pursuant to section 9(4)(c) for the tax year for property exempt under section 7ff of the general 

property tax act, 1893 PA 206, MCL 211.7ff, in the tax year or, for new property, in the immediately 

following tax year. (9)(a)(ii) For a partnership, limited liability company, S corporation, or individual, 

the amount determined under subparagraph (i) plus the product of the following as related to the 
taxpayer if greater than zero: (9)(a)(ii)(A) Business income. (9)(a)(ii)(B) The apportionment factor as 

determined under chapter 3. (9)(a)(ii)(C) The renaissance zone business activity factor.  (9)(b) "New 

property" means property that has not been subject to, or exempt from, the collection of taxes under 

the general property tax act, 1893 PA 206, MCL 211.1 to 211.157, and has not been subject to, or 

exempt from, ad valorem property taxes levied in another state, except that receiving an exemption as 

inventory property does not disqualify property. (9)(c) "Renaissance zone" means that term as defined 

in 1996 PA 376, MCL 125.2681 to 125.2696. (9)(d) "Payroll" means total salaries and wages before 

deducting any personal or dependency exemptions. (9)(e) "Renaissance zone business activity factor" 

means a fraction, the numerator of which is the ratio of the average value of the taxpayer's property 

located in a designated renaissance zone to the average value of the taxpayer's property in this state 

plus the ratio of the taxpayer's payroll for services performed in a designated renaissance zone to all of 

the taxpayer's payroll in this state and the denominator of which is 2. (9)(f) "Tax liability attributable 
to business activity conducted within a renaissance zone" means the taxpayer's tax liability multiplied 

by the renaissance zone business activity factor. 

 



208.39d Low-grade hematite consumed in industrial or manufacturing process; tax credit-- (1) 

For tax years that begin after December 31, 2000, a taxpayer may claim a credit against the tax 

imposed by this act equal to $1.00 per long ton of qualified low-grade hematite consumed in an 

industrial or manufacturing process that is the business activity of the taxpayer. (2) If the credit 

allowed under this section for the tax year and any unused carry forward of the credit allowed under 

this section exceed the tax liability of the taxpayer for the tax year, the excess shall not be refunded, 

but may be carried forward as an offset to the tax liability in subsequent tax years for 5 tax years or 
until the excess credit is used up, whichever occurs first. (3) The credit under this section shall be 

based on low-grade hematite consumed on and after January 1, 2000. (4) As used in this section: (4)(a) 

"Consumed in an industrial or manufacturing process" means a process in which low-grade hematite is 

used as a raw material in the production of pig iron or steel. (4)(b) "Low-grade hematite" means any 

hematitic iron formation that is not of sufficient quality in its original mineral state to be mined and 

shipped for the production of pig iron or steel without first being drilled, blasted, crushed, and ground 

very fine to liberate the iron minerals and for which additional beneficiation and agglomeration are 

required to produce a product of sufficient quality to be used in the production of pig iron or steel. 

(4)(c) "Qualified low-grade hematite" means pellets produced from low-grade hematitic iron ore 

mined in the United States. 

 

208.1431a Tax credit; amount; percentage of qualified supplier's or customer's payroll 

attributable to employees performing qualified new jobs; determination by Michigan economic 

growth authority; certificate; issuance; contents; failure to meet requirements or conditions; 

definitions--(1) A qualified taxpayer may claim a credit against the tax imposed by this act in an 

amount up to 100% of the qualified supplier's or customer's payroll attributable to employees who 

perform qualified new jobs as determined by the Michigan economic growth authority, multiplied by 

the tax rate for the tax year for a period of up to 5 years as determined by the Michigan economic 

growth authority. If the credit allowed under this subsection exceeds the liability of the taxpayer for 

the tax year, the taxpayer may elect to have that portion that exceeds the tax liability of the taxpayer 

refunded or to have the excess carried forward to offset tax liability in subsequent years for 10 years or 

until it is used up, whichever occurs first. The Michigan economic growth authority shall not designate 

more than 5 taxpayers as an anchor company in each calendar year and shall not approve more than 5 
new credits in each calendar year under this subsection. A taxpayer has 5 years from the date on which 

the taxpayer is designated as an anchor company to seek certification from the Michigan economic 

growth authority as a qualified taxpayer for each qualified supplier or customer for which a credit is 

sought under this section. However, a credit shall not be provided for a tax year prior to the tax year 

during which the certification is made. If a qualified taxpayer is awarded a credit under this 

subsection, any subsequent credits awarded to that qualified taxpayer shall not be included in 

determining the yearly limit of 5 new credits under this subsection.  (2) The Michigan economic 

growth authority may also provide that qualified sales to a qualified supplier or customer are not sales 

in this state for purposes of calculating the sales factor under this act for the tax year for which a credit 

is provided under this section. Qualified sales to a qualified supplier or customer are the total sales in 

this state to a qualified supplier or customer multiplied by a fraction, the numerator of which is the 
compensation on which the credit in this section is calculated and the denominator of which is the total 

compensation of the qualified supplier or customer in this state. (3) A taxpayer shall not claim a credit 

under this section unless the Michigan economic growth authority has issued a certificate to the 

taxpayer. The taxpayer shall attach the certificate to the annual return filed under this act on which the 

credit under this section is claimed. The certificate required by this subsection shall state all of the 

following: (3)(a) The taxpayer is a qualified taxpayer and the date on which the taxpayer was 

designated as an anchor company. (3)(b) The amount of the credit under this section for the qualified 

taxpayer for the designated tax year. (3)(c) The amount of the qualified sales calculated in accordance 

with the fraction described under subsection (2). (3)(d) The taxpayer's federal employer identification 

number or the Michigan department of treasury number assigned to the taxpayer. (4) A taxpayer that 

claims a credit under this section and subsequently fails to meet the requirements of this section or any 

other conditions included in an agreement entered into with the Michigan economic growth authority 
in order to obtain a certificate for which the credit was under this section may, as to be determined by 

the Michigan economic growth authority, have its credit reduced or terminated or have a percentage of 

the credit amount previously claimed under this section added back to the tax liability of the taxpayer 



in the year that the taxpayer fails to comply with this section or the agreement. (5) As used in this 

section: (5)(a) "Anchor company" means a qualified high-technology business that is an integral part 

of a high-technology activity and that has the ability or potential ability to influence business decisions 

and site location of qualified suppliers and customers. (5)(b) "Business", "qualified high-technology 

activity", and "qualified high-technology business" mean those terms as defined in the Michigan 

economic growth authority act, 1995 PA 24, MCL 207.801 to 207.810. (5)(c) "Full-time job" means a 

job performed by an individual for 35 hours or more each week and whose income and social security 
taxes are withheld by 1 or more of the following: (5)(c)(i) A qualified supplier or customer. (5)(c)(ii) 

An employee leasing company on behalf of a qualified supplier or customer. (5)(c)(iii) A professional 

employer organization on behalf of a qualified supplier or customer. (5)(d) "Michigan economic 

growth authority" means the Michigan economic growth authority created in the Michigan economic 

growth authority act, 1995 PA 24, MCL 207.801 to 207.810. (5)(e) "Qualified new job" means a full-

time job created by a qualified supplier or customer at a facility or facilities that is in excess of the 

number of full -time jobs a qualified supplier or customer maintained in this state or at a facility prior 

to the expansion or location, as determined by the authority. (5)(f) "Qualified supplier or customer" 

means a business that opens a new location in this state, a business that locates in this state, or an 

existing business located in this state that expands its business within the last year as a result of an 

anchor company and satisfies, as certified by the Michigan economic growth authority, each of the 

following: (5)(f)(i) Has financial transactions with the anchor company. (5)(f)(ii) Sells a critical or 
unique component or technology necessary for the anchor company to market a finished product or 

buys a critical or unique component from the anchor company. (5)(f)(iii) Has created more than 10 

qualified new jobs. (5)(f)(iv) Has made an investment of at least $1,000,000.00 as certified by the 

Michigan economic growth authority. (5)(g) "Qualified taxpayer" means a taxpayer that was 

designated by the Michigan economic growth authority as an anchor company within the last 5 years 

and that has influenced a new qualified supplier or customer to open, locate, or expand in this state. 

 

208.1431c Business tax; other; credit for certain taxpayers for creating an anchor zone of certain 

businesses; provide for--(1) Except as otherwise provided under this section, a qualified taxpayer 

may claim a credit against the tax imposed by this act equal to the sum of up to 5.0% of the taxable 

value of each qualified supplier's or customer's taxable property that is located within the 10-mile 
radius of the qualified taxpayer and that is subject to collection of general ad valorem taxes under the 

general property tax act, 1893 PA 206, MCL 211.1 to 211.155, for a period of up to 5 years, as 

determined by the Michigan economic growth authority. If a qualified supplier's or customer's taxable 

property is subject to the specific tax levied under 1974 PA 198, MCL 207.551 to 207.572, the 

qualified taxpayer may only include up to 2.5% of the taxable value of that property in the calculation 

of the amount of the credit allowed under this section. The Michigan economic growth authority shall 

not designate more than 5 taxpayers as an anchor company in each calendar year and shall not approve 

more than 5 new credits in each calendar year under this subsection. A taxpayer has 5 years from the 

date on which the taxpayer is designated as an anchor company to seek certification as a qualified 

taxpayer for each qualified supplier or customer for which a credit is sought under this section. (2) A 

taxpayer shall not claim a credit under this section unless the Michigan economic growth authority has 
issued a certificate to the qualified taxpayer. However, a credit shall not be provided for a tax year 

prior to the tax year during which the certification is issued. The qualified taxpayer shall attach the 

certificate to the annual return filed under this act on which the credit under this section is claimed. 

The certificate required by this subsection shall state all of the following: (2)(a) The taxpayer is a 

qualified taxpayer and the date on which the taxpayer was designated as an anchor company. (2)(b) 

The amount of the credit under this section for the taxpayer for the designated tax year. (2)(c) The 

taxpayer's federal employer identification number or the Michigan department of treasury number 

assigned to the taxpayer. (3) A qualified taxpayer that claims a credit under this section and 

subsequently fails to meet the requirements of this section or any other conditions established by the 

Michigan economic growth authority in order to obtain a certificate for which the credit was claimed 

under this section may, as to be determined by the Michigan economic growth authority, have its 

credit reduced or terminated or have a percentage of the credit amount previously claimed under this 
section added back to the tax liability of the qualified taxpayer in the year that the qualified taxpayer 

fails to comply with this section or the agreement. (4) If the credit allowed under this subsection 

exceeds the liability of the qualified taxpayer for the tax year, the qualified taxpayer may elect to have 



that portion that exceeds the tax liability of the qualified taxpayer refunded or to have the excess 

carried forward to offset tax liability in subsequent years for 5 years or until it is used up, whichever 

occurs first. (5) As used in this section: (5)(a) "Anchor company" means a qualified high-technology 

business that is an integral part of a high-technology activity and that has the ability or potential ability 

to influence business decisions and site location of qualified suppliers and customers. (5)(b) 

"Business", "qualified high-technology activity", and "qualified high-technology business" mean those 

terms as defined in the Michigan economic growth authority act, 1995 PA 24, MCL 207.801 to 
207.810. (5)(c) "Full-time job" means a job performed by an individual for 35 hours or more each 

week and whose income and social security taxes are withheld by 1 or more of the following: (5)(c)(i) 

A qualified supplier or customer. (5)(c)(ii) An employee leasing company on behalf of a qualified 

supplier or customer. (5)(c)(iii) A professional employer organization on behalf of a qualified supplier 

or customer. (5)(d) "Michigan economic growth authority" means the Michigan economic growth 

authority created in the Michigan economic growth authority act, 1995 PA 24, MCL 207.801 to 

207.810. (5)(e) "Qualified new job" means a full-time job created by a qualified supplier or customer 

at a facility or facilities that is in excess of the number of full-time jobs a qualified supplier or 

customer maintained in this state or facility prior to the expansion or location, as determined by the 

authority. (5)(f) "Qualified supplier or customer" means a business that opens a new location in this 

state, a business that locates in this state, or an existing business located in this state that expands its 

business within the last year as a result of an anchor company and satisfies, as certified by the 
Michigan economic growth authority, each of the following: (5)(f)(i) Has financial transactions with 

the anchor company. (5)(f)(ii) Sells a critical or unique component or technology necessary for the 

anchor company to market a finished product or buys a critical or unique component from the anchor 

company. (5)(f)(iii) Has created more than 10 qualified new jobs. (5)(f)(iv) Has made an investment of 

at least $1,000,000.00 as certified by the Michigan economic growth authority. (5)(g) "Qualified 

taxpayer" means a taxpayer that was designated by the Michigan economic growth authority as an 

anchor company within the last 5 years and that has influenced 1 or more qualified suppliers or 

customers to open, locate, or expand their business and conduct business activity within a 10-mile 

radius of the anchor company. 

 

208.1455 Credit re: film production companies-- (1) The Michigan film office, with the 
concurrence of the state treasurer, may enter into an agreement with an eligible production company 

providing the company with a credit against the tax imposed by this act or against taxes withheld 

under chapter 7 of the income tax act of 1967, 1967 PA 281, MCL 206.351 to 206.367, as provided 

under this section and section 367 of the income tax act of 1967, 1967 PA 281, MCL 206.367. To 

qualify for the credit under this section, a company shall meet all of the following requirements: (1)(a) 

Spend at least $50,000.00 in this state for the development, preproduction, production, or 

postproduction costs of a state certified qualified production. (1)(b) Enter into an agreement as 

provided in this section. (1)(c) Receive a postproduction certificate of completion from the office 

under subsection (5). (1)(d) Submit the postproduction certificate of completion issued by the office 

under subsection (5) to the department under subsection (7). (1)(e) Shall not be delinquent in a tax or 

other obligation owed to this state or be owned or under common control of an entity that is delinquent 
in a tax or other obligation owed to this state. (2) For direct production expenditures or qualified 

personnel expenditures made after February 29, 2008, an agreement under this section may provide 

for an eligible production company to claim a tax credit equal to 42% of direct production 

expenditures for a state certified qualified production in a core community, 40% of direct production 

expenditures for a state certified qualified production in part of this state other than a core community, 

and 30% for qualified personnel expenditures. A taxpayer shall not claim a credit under this section 

for any of the following: (2)(a) A direct expenditure, or qualified personnel expenditure, for which the 

company claims a credit under section459. (2)(b) A direct expenditure, or qualified personnel 

expenditure, for which the company claims a credit under section367 of the income tax act of 1967, 

1967 PA 281, MCL 206.367.  (2)(c) A direct expenditure, or qualified personnel expenditure, for 

which another taxpayer claims a credit under this section, a credit under section 459, or a credit under 

section 367 of the income tax act of 1967, 1967 PA 281, MCL206.367. (3) An eligible production 
company intending to produce a qualified production in this state, or that initiated production of a 

qualified production after February 29, 2008 and before the effective date of the amendatory act that 

added this section, may submit an application to enter into an agreement under this section to the 



Michigan film office. Except for a qualified production for which production was initiated after 

February 29, 2008 and before the effective date of the amendatory act that added this section, direct 

production expenditures and qualified personnel expenditures incurred prior to approval of an 

agreement under this section are not eligible for the credit under this section. The request shall be 

submitted in a form prescribed by the Michigan film office and shall be accompanied by a $100.00 

application fee and all of the information and records requested by the office. An application fee 

received by the office under this subsection shall be deposited in the Michigan film promotion fund. 
The office shall not process the application until it is complete. As part of the application, the 

company shall estimate direct production expenditures and qualified personnel expenditures for an 

identified qualified production. If the office, with the concurrence of the state treasurer, determines to 

enter into an agreement under this section, the agreement shall provide for all of the following: (3)(a) 

A requirement that the eligible production company commence work in this state on the identified 

qualified production within 90 days of the date of the agreement or else the agreement shall expire. 

However, upon request submitted by the company based on good cause, the office may extend the 

period for commencement of work in this state for up to an additional 90 days.  (3)(b) A statement 

identifying the company and the qualified production that the company intends to produce in whole or 

in part in this state. (3)(c) A unique number assigned to the qualified production by the office. (3)(d) A 

requirement that the qualified production not depict obscene matter or an obscene performance. (3)(e) 

If the qualified production is a long-form narrative film production, a requirement that the qualified 
production include an acknowledgement that the qualified production was filmed in this state.  (3)(f) 

A requirement that the company provide the office with the information and independent certification 

the office and the department deem necessary to verify direct production expenditures, qualified 

personnel expenditures, and eligibility for the credit under this section. (3)(g) If determined to be 

necessary by the office and the state treasurer, a provision for addressing expenditures in excess of 

those identified in the agreement. (4) In determining whether to enter into an agreement under this 

section, the Michigan film office and the state treasurer shall consider all of the following: (4)(a) The 

potential that in the absence of the credit the qualified production will be produced in a location other 

than this state. (4)(b) The extent to which the qualified production may have the effect of promoting 

this state as a tourist destination. (4)(c) The extent to which the qualified production may have the 

effect of promoting economic development or job creation in this state. (4)(d) The extent to which the 
credit will attract private investment for the production of qualified productions in this state. (4)(e) 

The record of the eligible production company in completing commitments to engage in a qualified 

production. (5) If the Michigan film office determines that an eligible production company has 

complied with the terms of an agreement entered into under this section, the office shall issue a 

postproduction certificate to the company. The company shall submit a request to the office for a 

postproduction certificate on a form prescribed by the office, along with any information or 

independent certification the office or the department deems necessary. The office shall process each 

request within 60 days after the request is complete. However, the office may request additional 

information or independent certification before issuing a postproduction certificate of completion and 

need not issue the postproduction certificate until satisfied that direct production expenditures, 

qualified personnel expenditures, and eligibility are adequately established. The additional information 
requested may include a report of direct production expenditures and qualified personnel expenditures 

for the qualified production audited and certified by an independent certified public accountant. Each 

postproduction certificate of completion shall be signed by the Michigan film commissioner and shall 

include the following information: (5)(a) The name of the eligible production company. (5)(b) The 

name of the certified production produced in whole or in part in this state. (5)(c) The eligible 

production company's direct production expenditures and qualified personnel expenditures for the 

qualified production. (5)(d) The date of completion for the qualified production in this state. (5)(e) The 

unique number assigned to the qualified production project by the Michigan film office under 

subsection (3). (5)(f) The eligible production company's federal employer identification number or 

Michigan treasury number. (5)(g) Any independent certification required by the department or the 

Michigan film office. (6) Information, records, or other data received, prepared, used, or retained by 

the Michigan film office under this section that are submitted by an eligible production company and 
considered by the taxpayer and acknowledged by the office as confidential shall not be subject to the 

disclosure requirements of the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246. 

Information, records, or other data shall only be considered confidential to the extent that the 



information or recordsdescribe the commercial and financial operations or intellectual property of the 

company, the information or records have not been publicly disseminated at any time, and disclosure 

of the information or records may put the company at a competitive disadvantage. (7) An eligible 

production company shall submit a postproduction certificate of completion issued under 

subsection(5) to the department. If the credit allowed under this section exceeds the tax liability of the 

company for the tax year or if the company claiming the credit does not have a tax liability under this 

act for the tax year, the department shall refund the excess or pay the amount of the credit to the 
company. The credit under this section shall be claimed after all other credits under this act. (8) An 

eligible production company may assign all or a portion of a credit under this section to any assignee. 

An assignee may subsequently assign a credit or any portion of a credit assigned under this subsection 

to 1 or more assignees. A company may claim a portion of a credit and assign the remaining credit 

amount. A credit assignment under this subsection is irrevocable. The credit assignment under this 

subsection shall be made on a form prescribed by the department. The qualified taxpayer shall send a 

copy of the completed assignment form to the department in the tax year in which the assignment is 

made and shall attach a copy of the form to the return on which the credit is claimed. (9) The amount 

of the credit under this section shall be reduced by a credit application and redemption fee equal to 

0.5% of the credit claimed, which shall be deducted from the credit otherwise payable to the taxpayer 

claiming the credit and be deposited by the department in the Michigan film promotion fund. (10) A 

taxpayer that willfully submits information under this section that the taxpayer knows to be fraudulent 
or false shall, in addition to any other penalties provided by law, be liable for a civil penalty equal to 

the amount of the taxpayer's credit under this section. A penalty collected under this section shall be 

deposited in the Michigan film promotion fund. (11) Not later than March 1 of each year after 2008, 

the Michigan film office shall submit to the governor, the president of the Michigan strategic fund, the 

chairperson of the senate finance committee, and the house tax policy committee an annual report 

concerning the operation and effectiveness of the credit under this section. The requirements of 

section28(1)(f) of 1941 PA122, MCL 205.28, do not apply to disclosure of tax information required 

by this subsection. The report shall include all of the following: (11)(a) A brief assessment of the 

overall effectiveness of the credit under this section at attracting qualified productions to this state 

during the immediately preceding calendar year.  (11)(b) The number of qualified productions for 

which the eligible production company applied for a tax credit under this section during the 
immediately preceding year, the names of the qualified productions produced in this state for which 

credits were begun or completed in the immediately preceding year, and the locations in this state that 

were used in the production of qualified productions in the immediately preceding calendar year. 

(11)(c) The amount of money spent by each eligible production company identified in subdivision (b) 

to produce each qualified production in this state and a breakdown of all production spending by all 

companies classified as goods, services, or salaries and wages in the immediately preceding calendar 

year. (11)(d) An estimate of the number of persons employed in this state by eligible production 

companies that qualified for the credit under this section in the immediately preceding calendar year. 

(11)(e) The value of all tax credit certificates of completion issued under this section in the 

immediately preceding calendar year.  (12) As used in this section: (12)(a) "Below the line crew" 

means that term as defined under section 459. (12)(b) "Core community" means a qualified local 
governmental unit as defined under section 2 of the obsolete property rehabilitation act, 2000 PA 146, 

MCL 125.2782. (12)(c) "Direct production expenditure" means a development, preproduction, 

production, or postproduction expenditure made in this state that is not a qualified personnel 

expenditure directly attributable to the production or distribution of a qualified production that is a 

transaction subject to taxation in this state, including, but not limited to, all of the following: (12)(c)(i) 

Payments to vendors doing business in this state to purchase or use tangible personal property in 

producing or distributing the qualified production or to purchase services relating to the production or 

distribution of the qualified production, including all of the following: (12)(c)(i)(A) Expenditures for 

optioning or purchasing intellectual property including, but not limited to, books, scripts, music, or 

trademarks relating to the development or purchase of a script, story, scenario, screenplay, or format, 

including all expenditures generally associated with the optioning or purchase of intellectual property, 

including option money, agent fees, and attorney fees relating to the transaction, but not including 
deferrals, deferments, royalties, profit participation, or recourse or nonrecourse loans negotiated by the 

eligible production company to obtain the rights to the intellectual property. (12)(c)(i)(B) production 

work, production equipment, production software, development work, postproduction work, 



postproduction equipment, postproduction software, set design, set construction, set operations, props, 

lighting, wardrobe, makeup, makeup accessories, photography, sound synchronization, special effects, 

visual effects, audio effects, film processing, music, sound mixing, editing, and related services and 

materials.  (12)(c)(i)(C) Use of facilities or equipment, use of soundstages or studios, location fees, 

and related services and materials. (12)(c)(i)(D) Catering, food, lodging, and related services and 

materials. (12)(c)(i)(E) Use of vehicles, which may include chartered aircraft based in this state used 

for transportation in this state directly attributable to production of a qualified production, but may not 
include the chartering of aircraft for transportation outside of this state. (12)(c)(i)(F) Commercial 

airfare if purchased through a travel agency or travel company based in this state for travel to and from 

this state or within this state directly attributable to production or distribution of a qualified 

production.  (12)(c)(i)(G) Insurance coverage or bonding if purchased from an insurance agent based 

in this state. (12)(c)(i)(H) Expenditures for distribution, including, but not limited to, both of the 

following: (12)(c)(i)(H)(I) Preproduction, production, or postproduction costs relating to the creation 

of trailers, marketing videos, commercials, point-of-purchase videos, and content created on film or 

digital media, including, but not limited to, the duplication of films, videos, compact discs, digital 

video discs, and digital files or other digital media created for consumer consumption. (12)(c)(i)(H)(II) 

Purchase of equipment relating to the duplication or market distribution of any content created or 

produced in this state. (12)(c)(i)(I) Other expenditures for production of a qualified production in 

accordance with generally accepted entertainment industry practices. (12)(c)(ii) Payments and 
compensation, not to exceed $2,000,000.00 for any 1 employee or contractual or salaried employee 

who performs services in this state for the production or distribution of a qualified production, 

including all of the following: (12)(c)(ii)(A) Payment of wages, benefits, or fees for talent, 

management, or labor. (12)(c)(ii)(B) Payment to a personal services corporation or professional 

employer organization for the services of a performing artist or crew member if the personal services 

corporation or professional employer organization is subject to the tax levied under this act on the 

portion of the payment qualifying for the tax credit under this section and the payments received by 

the performing artist or crew member that are subject to taxation under the income tax act of1967, 

1967 PA 281, MCL 206.1 to 206.532, and are withheld and paid to this state in the amount provided 

under section351 of the income tax act of 1967, 1967 PA 281, MCL 206.351. (12)(d) "Eligible 

production company" or "company" means an entity in the business of producing qualified 
productions, but does not include an entity that is more than 30% owned, affiliated, or controlled by an 

entity or individual who is in default on a loan made by this state, a loan guaranteed by this state, or a 

loan made or guaranteed by any other state. (12)(e) "Interactive website" means a website, the 

production costs of which exceed $500,000.00 in an annual period and primarily includes interactive 

games, end user applications, animation, simulation, sound, graphics, story lines, or video created or 

repurposed for distribution over the internet. Interactive website does not include a website primarily 

used for institutional, private, industrial, retail, or wholesale marketing or promotional purposes, or 

which contains obscene matter or an obscene performance. (12)(f) "Michigan film office" or "office" 

means the Michigan film office created under chapter 2A of the Michigan strategic fund act, 1984 PA 

270, MCL 125.2029 to 125.2029g. (12)(g) "Michigan film promotion fund" means the fund created 

under chapter 2A of the Michigan strategic fund act, 1984 PA 270, MCL 125.2029 to 125.2029g. 
(12)(h) "Obscene matter or an obscene performance" means matter described in 1984 PA 343, MCL 

752.361 to 752.374. (12)(i) "Postproduction expenditure" means a direct expenditure for editing, Foley 

recording, automatic dialogue replacement, sound editing, special or visual effects including 

computer-generated imagery or other effects, scoring and music editing, beginning and end credits, 

negative cutting, soundtrack production, dubbing, subtitling, or addition of sound or visual effects. 

Postproduction expenditure includes direct expenditures for advertising, marketing, distribution, or 

related expenses. (12)(j) "Qualified personnel expenditure" means an expenditure made in this state 

directly attributable to the production or distribution of a qualified production that is a transaction 

subject to taxation in this state and is a payment or compensation payable to below the line crew for 

below the line crew members who were not residents of this state for at least 60 days before approval 

of the agreement for the qualified production under subsection (3), not to exceed $2,000,000.00 for 

any 1 employee or contractual or salaried employee who performs service in this state for the 
production of a qualified production, including both of the following: (12)(j)(i) Payment of wages, 

benefits, or fees. (12)(j)(ii) Payment to a personal services corporation or professional employer 

organization for the services of a performing artist or crew member if the personal services 



corporation or professional employer organization is subject to the tax levied under this act on the 

portion of the payment qualifying for the tax credit under this section and the payments received by 

the performing artist or crew member that are subject to taxation under the income tax act of1967, 

1967 PA 281, MCL 206.1 to 206.532, and are withheld and paid to this state in the amount provided 

under section351 of the income tax act of 1967, 1967 PA 281, MCL 206.351. (12)(k) "State certified 

qualified production" or "qualified production" means single media or multimedia entertainment 

content created in whole or in part in this state for distribution or exhibition to the general public in 2 
or more states by any means and media in any digital media format, film, or video tape, including, but 

not limited to, a motion picture, a documentary, a television series, a television miniseries, a television 

special, interstitial television programming, long-form television, interactive television, music videos, 

interactive games, video games, commercials, internet programming, an internet video, a sound 

recording, a video, digital animation, or an interactive website. Qualified production also includes any 

trailer, pilot, video teaser, or demo created primarily to stimulate the sale, marketing, promotion, or 

exploitation of future investment in a production. Qualified production does not include any of the 

following: (12)(k)(i) A production for which records are required to be maintained with respect to any 

performer in the production under 18 USC 2257. (12)(k)(ii) A production that includes obscene matter 

or an obscene performance. (12)(k)(iii) A production that primarily consists of televised news or 

current events. (12)(k)(iv) A production that primarily consists of a live sporting event. (12)(k)(v) A 

production that primarily consists of political advertising. (12)(k)(vi) A radio program. (12)(k)(vii) A 
weather show.  (12)(k)(viii) A financial market report. (12)(k)(ix) A talk show. (12)(k)(x) A game 

show. (12)(k)(xi) A production that primarily markets a product or service other than a state certified 

qualified production. (12)(k)(xii) An awards show or other gala event production. (12)(k)(xiii) A 

production with the primary purpose of fund-raising. (12)(k)(xiv) A production that primarily is for 

employee training or in-house corporate advertising or other similar production. (12)(l) "Sound 

recording" means a recording of music, poetry, or spoken-word performance, but does not include the 

audio portions spoken and recorded as part of a motion picture, video, theatrical production, television 

news coverage, or athletic event. (12)(m) "State certified qualified production" means a qualified 

production for which a postproduction certificate has been issued by the office under subsection (5). 

 

208.1457 Business tax; other; credit for certain qualified film and digital media infrastructure 
projects; provided for--(1) Until September 30, 2015, the Michigan film office, with the concurrence 

of the state treasurer, may enter into an agreement with a taxpayer providing the taxpayer with a credit 

against the tax imposed by this act for an investment in a qualified film and digital media 

infrastructure project, as provided under this section. To qualify for the credit under this section, a 

taxpayer shall meet all of the following requirements: (1)(a) Before January 1, 2009, invest and 

expend at least $100,000.00 for a qualified film and digital media infrastructure project in this state; 

after December 31, 2008, invest and expend at least $250,000.00 for a qualified film and digital media 

infrastructure project in this state. (1)(b) Enter into an agreement as provided in this section. (1)(c) 

Receive an investment expenditure certificate from the office under subsection (5). (1)(d) Submit the 

investment expenditure certificate issued by the office under subsection (5) to the department under 

subsection (7). (1)(e) Shall not be delinquent in a tax or other obligation owed to this state or be 
owned or under common control of an entity that is delinquent in a tax or other obligation owed to this 

state.  (2) For investment expenditures made by a taxpayer for all qualified film and digital media 

infrastructure projects in this state, an agreement under this section may provide for the taxpayer to 

claim a tax credit equal to 25% of the taxpayer's base investment. The credit under this section shall be 

reduced by any credit claimed by the taxpayer under section 437 for the same base investment. No 

more than $20,000,000.00 in total credits under this section shall be authorized in a tax year. If all or a 

portion of a qualified film and digital media infrastructure project is a facility that may be used for 

purposes unrelated to production or postproduction activities, then the project is eligible for the credit 

only if the department determines that the facility will support and be necessary to secure production 

or postproduction activity for the production and postproduction facility and the taxpayer agrees to 

both of the following: (2)(a) The facility will be used as a state of the art production or postproduction 

facility or as support and component of the facility for the useful life of the facility. (2)(b) A credit 
will not be claimed under this section until the facility is complete. (3) A taxpayer seeking a credit 

under this section may submit an application to enter into an agreement under this section to the 

Michigan film office. The application shall be submitted in a form prescribed by the Michigan film 



office and shall be accompanied by a $100.00 application fee and all of the information and records 

requested by the office. An application fee received by the office under this subsection shall be 

deposited in the Michigan film promotion fund. The office shall not process the application until it is 

complete. If the office, with the concurrence of the state treasurer, determines to enter into an 

agreement under this section, the agreement shall provide for all of the following: (3)(a) A 

requirement that construction on the qualified film and digital media infrastructure project commence 

within 180 days of the date of the agreement or else the agreement shall expire. However, upon 
request submitted by the taxpayer based on good cause, the office may extend the period for 

commencement of work for up to an additional 90days. (3)(b) A unique number assigned to the 

qualified film and digital media infrastructure project. (3)(c) A detailed description of the qualified 

film and digital media infrastructure project. (3)(d) A detailed business plan and market analysis for 

the qualified film and digital media infrastructure project.  (3)(e) A projected budget for the qualified 

film and digital media infrastructure project. (3)(f) Estimated start date and completion date for the 

qualified film and digital media infrastructure project. (3)(g) A requirement that the taxpayer not file a 

claim for the credit under this section until at least 25% of the base investment in the qualified film 

and digital media infrastructure project identified in the agreement has been expended.  (3)(h) A 

requirement that the taxpayer provide the office with the information and independent certification the 

office and the department deem necessary to verify investment expenditures and eligibility for the 

credit under this section. (3)(i) A requirement that if the cost of tangible assets described in subsection 
(11)(a) was paid or accrued in a tax year beginning after December 31, 2007, the taxpayer shall repay 

an amount equal to 25% of the gross proceeds or benefit derived from the sale or other disposition of 

the tangible assets minus the gain, multiplied by the apportionment factor for the taxable year as 

prescribed in chapter 3, and plus the loss, multiplied by the apportionment factor for the taxable year 

as prescribed in chapter 3 from the sale or other disposition reflected in federal taxable income and 

minus the gain from the sale or other disposition added to the business income tax base in section 201. 

(4) In determining whether to enter into an agreement under this section, the Michigan film office and 

the state treasurer shall consider all of the following: (4)(a) The potential that in the absence of the 

credit the qualified film and digital media infrastructure project will be constructed in a location other 

than this state. (4)(b) The extent to which the qualified film and digital media infrastructure project 

may have the effect of promoting economic development or job creation in this state.  (4)(c) The 
extent to which the credit will attract private investment for the production of motion pictures, videos, 

television programs, and digital media in this state. (4)(d) The extent to which the credit will 

encourage the development of film, video, television, and digital media production and postproduction 

facilities in this state. (5) If the Michigan film office determines that a taxpayer has complied with the 

terms of an agreement entered into under this section, the office shall issue an investment expenditure 

certificate to the taxpayer. The taxpayer shall submit a request to the office for an investment 

expenditure certificate on a form prescribed by the office, along with any information or independent 

certification the office or the department deems necessary. The office shall process each request within 

60 days after the request is complete. However, the office may request additional information or 

independent certification before issuing an investment expenditure certificate and need not issue the 

investment expenditure certificate until satisfied that investment expenditures and eligibility are 
adequately established. The additional information requested may include a report of expenditures 

audited and certified by an independent certified public accountant. Each investment expenditure 

certificate shall be signed by the Michigan film commissioner and shall include the following 

information: (5)(a) The name of the taxpayer. (5)(b) A description of the qualified film and digital 

media infrastructure project. (5)(c) The taxpayer's eligible investment expenditures for the qualified 

film and digital media infrastructure project. (5)(d) The unique number assigned to the qualified film 

and digital media infrastructure project by the office under subsection (3). (5)(e) The taxpayer's federal 

employer identification number or Michigan treasury number. (5)(f) Any independent certification 

required by the department or the Michigan film office. (6) Information, records, or other data 

received, prepared, used, or retained by the Michigan film office under this section that are submitted 

by an eligible production company and considered by the taxpayer and acknowledged by the office as 

confidential shall not be subject to the disclosure requirements of the freedom of information act, 1976 
PA 442, MCL 15.231 to 15.246. Information, records, or other data shall only be considered 

confidential to the extent that the information or records describe the commercial and financial 

operations or intellectual property of the company, the information or records have not been publicly 



disseminated at any time, and disclosure of the information or records may put the company at a 

competitive disadvantage.  (7) To claim a credit under this section, a taxpayer shall submit an 

investment expenditure certificate issued under subsection (5) to the department. If the credit allowed 

under this section exceeds the amount of taxes owed by the taxpayer under this act for a tax year, that 

portion of the credit that exceeds the tax liability of the taxpayer for the tax year shall not be refunded 

but may be carried forward to offset tax liability under this act in subsequent tax years for a period not 

to exceed 10 tax years or until used up, whichever occurs first.  (8) The credit under this section shall 
be claimed after all other credits under this act. A taxpayer eligible to claim a credit under this section 

may assign all or a portion of a credit under this section to any assignee. An assignee may 

subsequently assign a credit or any portion of a credit assigned under this subsection to 1 or more 

assignees. A taxpayer may claim a portion of a credit and assign the remaining credit amount. A credit 

assignment under this subsection is irrevocable. The credit assignment under this subsection shall be 

made on a form prescribed by the department. A taxpayer claiming a credit under this section shall 

send a copy of the completed assignment form to the department in the tax year in which the 

assignment is made and shall attach a copy of the form to the return on which the credit is claimed.  

(9) The amount of the credit under this section shall be reduced by a credit application and redemption 

fee equal to 0.5% of the credit claimed, which shall be deducted from the credit otherwise payable to 

the taxpayer claiming the credit and be deposited by the department in the Michigan film promotion 

fund. (10) A taxpayer that willfully submits information under this section that the taxpayer knows to 
be fraudulent or false shall, in addition to any other penalties provided by law, be liable for a civil 

penalty equal to the amount of the taxpayer's credit under this section. A penalty collected under this 

section shall be deposited in the Michigan film production promotion fund.  (11) As used in this 

section: (11)(a) "Base investment" means the cost, including fabrication and installation, paid or 

accrued in the taxable year of tangible assets of a type that are, or under the internal revenue code will 

become, eligible for depreciation, amortization, or accelerated capital cost recovery for federal income 

tax purposes, provided that the assets are physically located in this state for use in a business activity 

in this state and are not mobile tangible assets expended by a person in the development of a qualified 

film and digital media infrastructure project. Base investment does not include a direct production 

expenditure or qualified personnel expenditure eligible for a credit under section 455. (11)(b) 

"Michigan film office" or "office" means the Michigan film office created under chapter 2A of the 
Michigan strategic fund act, 1984 PA 270, MCL 125.2029 to 125.2029g.  (11)(c) "Michigan film 

promotion fund" means the fund created under chapter 2A of the Michigan strategic fund act, 1984 PA 

270, MCL 125.2029 to 125.2029g. (11)(d) "Qualified film and digital media infrastructure project" 

means a film, video, television, or digital media production and postproduction facility located in this 

state, movable and immovable property and equipment related to the facility, and any other facility 

that is a necessary component of the primary facility. A qualified film and digital media infrastructure 

project does not include a movie theater or other commercial exhibition facility, a facility used to 

produce obscene matter or an obscene performance as described in 1984 PA 343, MCL 752.361 to 

752.374, or a facility used for a production for which records are required to be maintained with 

respect to any performer in the production under 18 USC 2257. 

 

208.1459 Business tax; other; credit for certain production companies for qualified job training 

expenditures; provide for--(1) Until September 30, 2015, the Michigan film office, with the 

concurrence of the state treasurer, may enter into an agreement with an eligible production company 

providing the company with a credit against the tax imposed by this act for qualified job training 

expenditures, as provided under this section. To qualify for the credit under this section, a company 

shall meet all of the following requirements:  (1)(a) Make qualified job training expenditures for a 

state certified qualified production. (1)(b) After completion of the production of the state certified 

qualified production in this state, submit to the office an application in a form determined by the office 

with information regarding the qualified job training expenditures, including employment, salary, and 

related information required by the office. (1)(c) Receive a qualified job training expenditures 

certificate from the office under subsection (5). (1)(d) Submit the qualified job training expenditure 

certificate issued by the office under subsection (5) to the department under subsection (7).  (1)(e) 
Shall not be delinquent in a tax or other obligation owed to this state or be owned or under common 

control of an entity that is delinquent in a tax or other obligation owed to this state. (2) For a qualified 

job training expenditure made by a company, the company may claim a tax credit equal to 50% of the 



qualified job training expenditure. A company shall not claim a credit under this section for any of the 

following: (2)(a) A direct expenditure, or qualified personnel expenditure, for which the company 

claims a credit under section455. (2)(b) A direct expenditure, or qualified personnel expenditure, for 

which the company claims a credit under section367 of the income tax act of 1967, 1967 PA 281, 

MCL 206.367.  (2)(c) A direct expenditure, or qualified personnel expenditure, for which another 

taxpayer claims a credit under this section, a credit under section 455, or a credit under section 367 of 

the income tax act of 1967, 1967 PA 281, MCL206.367.  (3) A taxpayer seeking a credit under this 
section may submit an application to enter into an agreement under this section to the Michigan film 

office. The application shall be submitted, prior to making qualified job training expenditures, in a 

form prescribed by the Michigan film office and shall be accompanied by a $100.00 application fee 

and all of the information and records requested by the office. An application fee received by the 

office under this subsection shall be deposited in the Michigan film promotion fund. The office shall 

not process the application until it is complete. If the office, with the concurrence of the state treasurer, 

determines to enter into an agreement under this section, the agreement shall provide for all of the 

following: (3)(a) A unique number assigned to the state certified qualified production for which 

qualified job training expenditures were incurred by the company.  (3)(b) A detailed description of the 

state certified qualified production and the qualified job training expenditures.  (3)(c) A requirement 

that the company provide the office with the information and independent certification the office and 

the department deem necessary to verify qualified job training expenditures and eligibility for the 
credit under this section. (4) In determining whether to authorize a credit under this section, the 

Michigan film office and the state treasurer shall consider all of the following: (4)(a) The extent to 

which the state certified qualified production and qualified job training expenditure may have the 

effect of promoting economic development or job creation in this state. (4)(b) The extent to which the 

credit may assist in attracting additional private investment for the production of motion pictures, 

videos, television programs, and digital media in this state. (4)(c) The extent to which the credit will 

encourage the development of film, video, television, and digital media production and postproduction 

expertise in this state. (5) If the Michigan film office determines that a company has complied with the 

terms of an agreement entered into under this section, the office shall issue a qualified job training 

expenditure certificate to the company. The company shall submit a request to the office for a 

qualified job training expenditure certificate on a form prescribed by the office, along with any 
information or independent certification the office or the department deems necessary. The office shall 

process each request within 60 days after the request is complete. However, the office may request 

additional information or independent certification before issuing a certificate and need not issue the 

certificate until satisfied that qualified job training expenditures and eligibility are adequately 

established. The additional information requested may include a report of expenditures audited and 

certified by an independent certified public accountant. Each qualified job training expenditure 

certificate shall be signed by the Michigan film commissioner and shall include the following 

information: (5)(a) The name of the taxpayer.  (5)(b) A description of the state certified qualified 

production and the qualified job training expenditures. (5)(c) The amount of the company's qualified 

job training expenditures for the state certified qualified production. (5)(d) The date on which 

production of the state certified qualified production began in this state, the date on which production 
of the state certified qualified production ended in this state, the total number of production days in 

this state, and the approximate total crew size for the state certified qualified production.  (5)(e) The 

unique number assigned to the state certified qualified production by the office under subsection (3).  

(5)(f) The company's federal employer identification number or Michigan treasury number. (5)(g) Any 

independent certification required by the department or the Michigan film office. (6) Information, 

records, or other data received, prepared, used, or retained by the Michigan film office under this 

section that are submitted by an eligible production company and considered by the taxpayer and 

acknowledged by the office as confidential shall not be subject to the disclosure requirements of the 

freedom of information act, 1976 PA 442, MCL 15.231 to 15.246. Information, records, or other data 

shall only be considered confidential to the extent that the information or records describe the 

commercial and financial operations or intellectual property of the company, the information or 

records have not been publicly disseminated at any time, and disclosure of the information or records 
may put the company at a competitive disadvantage. (7) To claim a credit under this section, a 

company shall submit a qualified job training expenditure certificate issued under subsection (5) to the 

department. If the credit allowed under this section exceeds the amount of taxes owed by the company 



under this act for a tax year, that portion of the credit that exceeds the tax liability of the company for 

the tax year shall not be refunded but may be carried forward as a credit against tax liability under this 

act in subsequent tax years for a period not to exceed 10 tax years. (8) The credit under this section 

shall be claimed after all other credits under this act. The amount of the credit under this section shall 

be reduced by a credit application and redemption fee equal to 0.5% of the credit claimed, which shall 

be deducted from the credit otherwise payable to the taxpayer claiming the credit and be deposited by 

the department in the Michigan film promotion fund. (9) A taxpayer that willfully submits information 
under this section that the taxpayer knows to be fraudulent or false, shall, in addition to any other 

penalties provided by law, be liable for a civil penalty equal to the amount of the taxpayer's credit 

under this section. A penalty collected under this section shall be deposited in the Michigan film 

production promotion fund.  (10) As used in this section: (10)(a) "Below the line crew" means persons 

employed by an eligible production company for state certified qualified production expenditures 

made after production begins and before production is completed, including, but not limited to, a best 

boy, boom operator, camera loader, camera operator, assistant camera operator, compositor, dialogue 

editor, film editor, assistant film editor, focus puller, Foley operator, Foley editor, gaffer, grip, key 

grip, lighting crew, lighting board operator, lighting technician, music editor, sound editor, sound 

effects editor, sound mixer, steadicam operator, first assistant camera operator, second assistant 

camera operator, digital imaging technician, camera operator working with a director of photography, 

electric best boy, grip best boy, dolly grip, rigging grip, assistant key for makeup, assistant key for 
hair, assistant script supervisor, set construction foreperson, lead set dresser, assistant key for 

wardrobe, scenic foreperson, assistant propmaster, assistant audio mixer, assistant boom person, 

assistant key for special effects, and other similar personnel. Below the line crew does not include a 

producer, director, writer, actor, or other similar personnel. (10)(b) "Eligible production company" 

means that term as defined in section 455. (10)(c) "Michigan film office" or "office" means the 

Michigan film office created under chapter 2A of the Michigan strategic fund act, 1984 PA 270, MCL 

125.2029 to 125.2029g. (10)(d) "Michigan film promotion fund" means the fund created under chapter 

2A of the Michigan strategic fund act, 1984 PA 270, MCL 125.2029 to 125.2029g. (10)(e) "Qualified 

job training expenditure" means salary and other expenditures paid by an eligible production company 

to provide qualified personnel with on-the-job training as a member of the below the line crew for a 

state certified qualified production that is intended to upgrade or enhance the skills of the qualified 
personnel and address deficiencies in skills among residents of this state as determined by the office. 

(10)(f) "Qualified personnel" means a person who has resided in this state for not less than 12 months, 

who has legal status for employment, and who demonstrates sufficient prior experience or training in 

the film and digital media industry, as certified by the Michigan film office. Qualified personnel 

includes, but is not limited to, a person who has completed a training program at a Michigan 

proprietary school licensed by the department of labor and economic growth that offers a program of 

instruction in film and video production and has been designated with a classification of instructional 

programs code of 50 by the department of labor and economic growth and a person in an advanced 

crew position that meets the residency requirements of this subdivision and is hired and mentored by a 

key or supervisor. Qualified personnel do not include a person with fewer than 1 or more than 4 film 

credits in the same below the line crew position for which the eligible production company claimed a 
credit under this section. (10)(g) "Qualified personnel expenditure" means that term as defined under 

section 455. (10)(h) "State certified qualified production" means that term as defined in section 455. 

Minnesota 290.068 Credit for increasing research activities--.Subd.1. Credit allowed. A corporation, other 

than a corporation treated as an ñSò corporation under section 290.9725, is allowed a credit against the 

portion of the franchise tax computed under section 290.06, subdivision 1, for the taxable year equal 

to: Subd.1.(a) 5 percent of the first $2 million of the excess (if any) of .Subd.1.(a)(1) the qualified 

research expenses for the taxable year, over .Subd.1.(a)(2) the base amount; and Subd.1.(b) 2.5 percent 

on all of such excess expenses over $2 million. .Subd.2. Definitions. For purposes of this section the 

following terms have the meanings given.  Subd.2.(a) ñQualified research expensesò means (i) 

qualified research expenses and basic research payments as defined in section 41(b) and (e) of the 

Internal Revenue Code, except it does not include expenses incurred for qualified research or basic 

research conducted outside the state of Minnesota pursuant to section 41(d) and (e) of the Internal 

Revenue Code; and (ii) contributions to a nonprofit corporation established and operated pursuant to 
the provisions of chapter 317 for the purpose of promoting the establishment and expansion of 

business in this state, provided the contributions are invested by the nonprofit corporation for the 



purpose of providing funds for small, technologically innovative enterprises in Minnesota during the 

early stages of their development.  Subd.2.(b) ñQualified researchò means qualified research as 

defined in section 41(d) of the Internal Revenue Code, except that the term does not include qualified 

research conducted outside the state of Minnesota.  .Subd.2.(c) ñBase amountò means base amount as 

defined in section 41(c) of the Internal Revenue Code, except that the average annual gross receipts 

must be calculated using Minnesota sales or receipts under section 290.191 and the definitions 

contained in clauses (a) and (b) shall apply.  Subd.3. Limitation; carryover.  Subd.3.(a) Subd.3.(a)(1) 
The credit for the taxable year shall not exceed the liability for tax. "Liability for tax" for purposes of 

this section means the tax imposed under section 290.06, subdivision 1, for the taxable year reduced 

by the sum of the nonrefundable credits allowed under this chapter. Subd.3.(a)(2) In the case of a 

corporation which is a partner in a partnership, the credit allowed for the taxable year shall not exceed 

the lesser of the amount determined under clause (1) for the taxable year or an amount (separately 

computed with respect to the corporation's interest in the trade or business or entity) equal to the 

amount of tax attributable to that portion of taxable income which is allocable or apportionable to the 

corporation's interest in the trade or business or entity.  .Subd.3.(b) If the amount of the credit 

determined under this section for any taxable year exceeds the limitation under clause (a), the excess 

shall be a research credit carryover to each of the 15 succeeding taxable years. The entire amount of 

the excess unused credit for the taxable year shall be carried first to the earliest of the taxable years to 

which the credit may be carried and then to each successive year to which the credit may be carried. 
The amount of the unused credit which may be added under this clause shall not exceed the taxpayer's 

liability for tax less the research credit for the taxable year. Subd.4. Partnerships. In the case of 

partnerships, the credit shall be allocated in the same manner provided by section 41(f)(2) of the 

Internal Revenue Code.  .Subd.5. Adjustments; acquisitions and dispositions. If a taxpayer acquires 

or disposes of the major portion of a trade or business or the major portion of a separate unit of a trade 

or business in a transaction with another taxpayer, the taxpayer's qualified research expenses and base 

amount are adjusted in the same manner provided by section 41(f)(3) of the Internal Revenue Code.  

Subd.6. Additional credit.  .Subd.6.(a) 1For taxable years beginning after December 31, 1986, and 

before January 1, 1988, in addition to the credit allowed by subdivision 1, a credit shall be allowed 

against the tax imposed by this chapter for the taxable year equal to five percent of the amount of 

qualified research expenses paid or incurred for qualified research performed by a Minnesota-
domiciled corporation for or on behalf of one or more of its wholly-owned subsidiary corporations 

which has in effect during the taxable year a valid election under section 936 of the Internal Revenue 

Code, including any expenses paid or incurred that are attributable to a wholly-owned subsidiary 

corporation by reason of paragraph (h) of section 936 for purposes of determining each corporation's 

combined taxable income.  Subd.6.(b) The maximum credit allowed by clause (a) for the taxable year 

shall be the excess of .Subd.6.(b)(1) the total amount of tax imposed by this chapter on all members of 

the unitary group for the taxable year, over Subd.6.(b)(2) the sum of (A) the total amount of tax which 

would be imposed on the unitary group, if the corporation or corporations with valid elections under 

section 936 of the Internal Revenue Code were excluded from the unitary group, plus (B) the tax, if 

any, which would be imposed on the corporation or corporations with valid elections under section 

936 of the Internal Revenue Code without regard to the other members of the unitary group.  
290.068.Subd.6.(c)  .Subd.6.(c)(1) If the amount of the credit determined under clause (a) for any 

taxable year exceeds the limitation provided in clause (b), the excess shall be a research credit 

carryover to each of the 15 succeeding taxable years. The entire amount of the excess unused credit 

for the taxable year shall be carried first to the earliest of the taxable years to which the credit may be 

carried and then to each successive year to which the credit may be carried. .Subd.6.(c)(2) The amount 

of the unused credit which may be added under subparagraph (1) for any preceding taxable year shall 

not exceed the amount by which the limitation provided by clause (b) for the taxable year exceeds the 

sum of .Subd.6.(c)(2)(i) the credit allowable under this subdivision for the taxable year, and 

Subd.6.(c)(2)(ii) the amounts, which, by reason of subparagraph (1), are added to the amount 

allowable for the taxable year and which are attributable to taxable years preceding the taxable year in 

which an excess credit arises. 

 
469.311Development plan-- (a) An applicant for designation of a job opportunity building zone must 

adopt a written development plan for the zone before submitting the application to the commissioner. 

(b) The development plan must contain, at least, the following: (b)(1) a map of the proposed zone that 



indicates the geographic boundaries of the zone, the total area, and present use and conditions 

generally of the land and structures within those boundaries; (b)(2) evidence of community support 

and commitment from local government, local workforce investment boards, school districts, and 

other education institutions, business groups, and the public; (b)(3) a description of the methods 

proposed to increase economic opportunity and expansion, facilitate infrastructure improvement, 

reduce the local regulatory burden, and identify job-training opportunities; (b)(4) current social, 

economic, and demographic characteristics of the proposed zone and anticipated improvements in 
education, health, human services, and employment if the zone is created; (b)(5) a description of 

anticipated activity in the zone and each subzone, including, but not limited to, industrial use, 

industrial site reuse, commercial or retail use, and residential use; and  (b)(6) any other information 

required by the commissioner. 

 

469.312 Job opportunity building zones; limitations--Subd.1. Maximum size. A job opportunity 

building zone may not exceed 5,000 acres. For a zone designated as an agricultural processing facility 

zone, the zone also may not exceed the size of a site necessary for the agricultural processing facility, 

including ancillary operations and space for expansion in the reasonably foreseeable future. .Subd.2. 

Subzones. The area of a job opportunity building zone may consist of one or more noncontiguous 

areas or subzones. .Subd.3. Outside metropolitan area. The area of a job opportunity building zone 

must be located outside of the metropolitan area, as defined in section 473.121, subdivision 2.  Subd.4.  
Border city development zones.  .Subd.4.(a) The area of a job opportunity building zone may not 

include the area of a border city development zone designated under section 469.1731. The city may 

remove property from a border city development zone contingent upon the area being designated as a 

job opportunity building zone. Before removing a parcel of property from a border city development 

zone, the city must obtain the written consent to the removal from each recipient that is located on the 

parcel and receives incentives under the border city development zone. Consent of any other property 

owner or taxpayer in the border city development zone is not required. .Subd.4.(b) A city may not 

provide tax incentives under section 469.1734 to individuals or businesses for operations or activity in 

a job opportunity building zone. Subd.5.(a)  The maximum duration of a zone is 12 years. The 

applicant may request a shorter duration. The commissioner may specify a shorter duration, regardless 

of the requested duration.  Subd.5.(b) The duration limit under this subdivision and the duration of the 
zone for purposes of allowance of tax incentives described in section 469.315 is extended by three 

calendar years for each parcel of property that meets the following requirements: Subd.5.(b)(1) the 

qualified business operates an ethanol plant, as defined in section 41A.09, on the site that includes the 

parcel; and Subd.5.(b)(2) the business subsidy agreement was executed after April 30, 2006. 

.Subd.5.(c) The duration limit under this subdivision and the duration of the zone for purposes of 

allowance of tax incentives described in section 469.315 is extended by five calendar years for each 

parcel of property that meets the following requirements:.Subd.5.(c)(1) the parcel is located in a 

county with an unemployment rate that on the date that the business subsidy agreement is executed (i) 

equals or exceeds ten percent or (ii) is ten percent higher than the statewide average; .Subd.5.(c)(2) the 

operations of the qualified business on the site include: Subd.5.(c)(2)(i) its headquarters; 

.Subd.5.(c)(2)(ii) facilities for research and development; and Subd.5.(c)(2)(iii) the manufacturing of 
products, used by the building, transport, consumer products, and industrial products sectors, that 

reduce the use of or increase the efficiency of the use of energy resources and that are manufactured 

using innovative and high technology processes; and Subd.5.(c)(3) the business subsidy agreement is 

executed after July 1, 2009, and before July 1, 2011. 

 

469.315 Tax incentives available in zones--Qualified businesses that operate in a job opportunity 

building zone, individuals who invest in a qualified business that operates in a job opportunity 

building zone, and property located in a job opportunity building zone qualify for: (1) exemption from 

individual income taxes as provided under section 469.316; (2) exemption from corporate franchise 

taxes as provided under section 469.317; (3) exemption from the state sales and use tax and any local 

sales and use taxes on qualifying purchases as provided in section 297A.68, subdivision 37; (4) 

exemption from the state sales tax on motor vehicles and any local sales tax on motor vehicles as 
provided under section 297B.03; (5) exemption from the property tax as provided in section 272.02, 

subdivision 56; (6) exemption from the wind energy production tax under section 272.029, subdivision 

7; and (7) the jobs credit allowed under section 469.318. 



 

469.318 Jobs credit --Subd.1. Credit allowed. A qualified business is allowed a credit against the 

taxes imposed under chapter 290. The credit equals seven percent of the: Subd.1.(1) lesser of: 

Subd.1.(1)(i) zone payroll for the taxable year, less the zone payroll for the base year; or 

.Subd.1.(1)(ii) total Minnesota payroll for the taxable year, less total Minnesota payroll for the base 

year; minus Subd.1.(2) $30,000 multiplied by (the number of full-time equivalent employees that the 

qualified business employs in the job opportunity building zone for the taxable year, minus the 
number of full-time equivalent employees the business employed in the zone in the base year, but not 

less than zero). Subd.2.  Definitions. .Subd.2.(a) For purposes of this section, the following terms have 

the meanings given. .Subd.2.(b) "Base year" means the taxable year beginning during the calendar 

year prior to the calendar year in which the zone designation took effect. Subd.2.(c) "Full-time 

equivalent employees" means the equivalent of annualized expected hours of work equal to 2,080 

hours. .Subd.2.(d) "Minnesota payroll" means the wages or salaries attributed to Minnesota under 

section 290.191, subdivision 12, for the qualified business or the unitary business of which the 

qualified business is a part, whichever is greater. .Subd.2.(e) "Zone payroll" means wages or salaries 

used to determine the zone payroll factor for the qualified business, less the amount of compensation 

attributable to any employee that exceeds $100,000. Subd.3. Inflation adjustment . For taxable years 

beginning after December 31, 2004, the dollar amounts in subdivision 1, clause (2), and subdivision 2, 

paragraph (e), are annually adjusted for inflation. The commissioner of revenue shall adjust the 
amounts by the percentage determined under section 290.06, subdivision 2d, for the taxable year.  

Subd.4. Refundable. If the amount of the credit exceeds the liability for tax under chapter 290, the 

commissioner of revenue shall refund the excess to the qualified business. .Subd.5. Appropriation.  

An amount sufficient to pay the refunds authorized by this section is appropriated to the commissioner 

of revenue from the general fund. 

 

469.336 Tax incentives available in zones--Qualified businesses that operate in a biotechnology and 

health sciences industry zone, individuals who invest in a qualified business that operates in a 

biotechnology and health sciences industry zone, and property of a qualified business located in a 

biotechnology and health sciences industry zone qualify for:  (1) exemption from corporate franchise 

taxes as provided under section 469.337; (2) exemption from the state sales and use tax and any local 
sales and use taxes on qualifying purchases as provided in section 297A.68, subdivision 38; (3) 

research and development credits as provided under section 469.339; (4) jobs credits as provided 

under section 469.338. 

Mississippi 27-7-22 Tax credits for qualified businesses--(1) For any qualified business, as defined in Section 57-

51-5, which is located in a county, or portion thereof, designated as an enterprise zone pursuant to 

Title 57, Chapter 51, Mississippi Code of 1972, there shall be allowed as a credit against the tax 

imposed by this chapter, an amount equal to One Thousand Dollars ($1,000.00) per net full-time 

employee as determined by the average annual employment of the business reported to the 

Employment Security Commission. Such credit shall be allowed annually to each qualified business 

for a period not to exceed ten (10) years. If the amount allowable as a credit exceeds the tax imposed 

by this chapter, the amount of such excess shall not be refundable or carried forward to any other 

taxable year.  For the purpose of determining the credit allowed to a qualified business which is an 
existing trade or business having expanded its buildings and facilities, the number of net full-time 

employees shall be the difference between the average annual employment of such business before 

and after such expansion.  If the Mississippi Enterprise Zone Act is repealed, any qualified business 

which had been granted a tax credit under this subsection prior to the date of such repeal shall be 

entitled to such tax credit until the period for which it was granted expires.  (2) For any qualified 

business, as defined in Section 57-54-5, there shall be allowed as a credit against the tax imposed by 

this chapter, an amount equal to One Thousand Dollars ($1,000.00) per net full-time employee as 

determined by the average annual employment of the business reported to the Employment Security 

Commission. Such credit shall be allowed annually to each qualified business for a period not to 

exceed ten (10) years. If the amount allowable as a credit exceeds the tax imposed by this chapter, the 

amount of such excess shall not be refundable or carried forward to any other taxable year.  For the 

purpose of determining the credit allowed to a qualified business which is an existing trade or business 
having expanded its buildings and facilities, the number of net full-time employees shall be the 

difference between the average annual employment of such business before and after such expansion.  



If the Mississippi Advanced Technology Initiative Act is repealed, any qualified business which had 

been granted a tax credit under this subsection prior to the date of such repeal shall be entitled to such 

tax credit until the period for which it was granted expires.  (3) For any qualified company, certified as 

such by the Mississippi Board of Economic Development under § 57-53-1, there shall be allowed as a 

credit against the tax imposed by this chapter, an amount equal to One Thousand Dollars ($1,000.00) 

per net full-time employee in this state, provided there is a minimum of seventy-five (75) net full-time 

employees, as determined by the average annual employment of the company in this state reported to 
the Employment Security Commission. Such credit shall be allowed annually to each qualified 

company for a period not to exceed ten (10) years. If the amount allowable as a credit exceeds the tax 

imposed by this chapter, the amount of such excess shall not be refundable or carried forward to any 

other taxable year.  For the purpose of determining the credit allowed to a qualified company which 

has expanded its existing buildings and facilities, the number of net full-time employees shall be the 

differences between the average annual employment of such company before and after such 

expansion. 

 

27-7-22.5Income tax credit for manufacturers, distributors and wholesale or retail merchants for ad 

valorem taxes paid on commodities, goods, wares and merchandise held for resale-- (1) For any 

manufacturer, distributor, wholesale or retail merchant who pays to a county, municipality, school 

district, levee district or any other taxing authority of the state or a political subdivision thereof, ad 
valorem taxes imposed on commodities, products, goods, wares and merchandise held for resale, a 

credit against the income taxes imposed under this chapter shall be allowed for the portion of the ad 

valorem taxes so paid in the amounts prescribed in subsection (2). (2) The tax credit allowed by this 

section shall not exceed the amounts set forth in paragraphs (a) through (d) of this subsection; may be 

claimed only in the year in which the ad valorem taxes are paid; and may be claimed for each location 

where such commodities, products, goods, wares and merchandise are found and upon which the ad 

valorem taxes have been paid. (2)(a) For the 1994 taxable year, the tax credit for each location of the 

taxpayer shall not exceed the lesser of Two Thousand Dollars ($2,000.00) or the amount of income 

taxes due the State of Mississippi that are attributable to such location. (2)(b) For the 1995 taxable 

year, the tax credit for each location of the taxpayer shall not exceed the lesser of Three Thousand 

Dollars ($3,000.00) or the amount of income taxes due the State of Mississippi that are attributable to 
such location. (2)(c) For the 1996 taxable year, the tax credit for each location of the taxpayer shall not 

exceed the lesser of Four Thousand Dollars ($4,000.00) or the amount of income taxes due the State of 

Mississippi that are attributable to such location. (2)(d) For the 1997 taxable year and each taxable 

year thereafter, the tax credit for each location of the taxpayer shall not exceed the lesser of Five 

Thousand Dollars ($5,000.00) or the amount of income taxes due the State of Mississippi that are 

attributable to such location. (3) Any amount of ad valorem taxes paid by a taxpayer that is applied 

toward the tax credit allowed in this section may not be used as a deduction by the taxpayer for state 

income tax purposes. In the case of a taxpayer that is a partnership or S corporation, the credit may be 

applied only to the tax attributable to partnership or S corporation income derived from the taxpayer. 

 

27-7-22.7 Income tax credit for charges for using certain public port facilities.ð (1) As used in this 
section, the term ñportò means a state, county or municipal port or harbor established pursuant to 

Sections 59-5-1 through 59-5-69, Sections 59-7-1 through 59-7-519, 59-9-1 through 59-9-85 or 

Sections 59-11-1 through 59-11-7. (2) For any income taxpayer utilizing the port facilities at any port 

for the export of cargo that is loaded on a carrier calling at any such port, a credit against the taxes 

imposed pursuant to this chapter shall be allowed in the amounts provided in this section. (3) Except 

as otherwise provided by subsection (5) of this section, the amount of the credit allowed pursuant to 

this section shall be the total of the following charges on export cargo paid by the corporation: (3)(a) 

Receiving into the port; (3)(b) Handling to a vessel; and (3)(c) Wharfage. (4) The credit provided for 

in this section shall not exceed fifty percent (50%) of the amount of tax imposed upon the taxpayer for 

the taxable year reduced by the sum of all other credits allowable to such taxpayer under this chapter, 

except credit for tax payments made by or on behalf of the taxpayer. Any unused portion of the credit 

may be carried forward for the succeeding five (5) years. The maximum cumulative credit that may be 
claimed by a taxpayer pursuant to this section and for the period of time beginning on January 1, 1994, 

and ending on December 31, 2005, is limited to One Million Two Hundred Thousand Dollars 

($1,200,000.00). (5) To obtain the credit provided for in this section, a taxpayer must provide to the 



State Tax Commission a statement from the governing authority of the port certifying the amount of 

charges paid by the taxpayer for which a credit is claimed and any other information required by the 

State Tax Commission. (6) The purpose of the tax credit provided for in this section is to promote the 

increased use of ports and related facilities in this state, particularly by those taxpayers which would 

not otherwise use such ports and related facilities without the benefit of such tax credit, and increase 

the number of port related jobs and other economic development benefits associated with the 

increased use of such ports and related facilities. It is the intent of the Legislature that in determining 
whether or not such tax credit will be continued in future years, the attainment of the purposes set 

forth in this subsection must be demonstrated by the material contained in the reports prepared by the 

Mississippi Development Authority under Section 27-7-22.9. 

 

27-7-22.11Tax credit under Venture Capital Act of 1994-- (1) Subject to subsection (2) of this section, 

the amount of the credit that a taxpayer may receive under the Venture Capital Act of 1994 for a 

particular taxable year is equal to the lesser of: (1)(a) The taxpayer's state tax liability for the taxable 

year; or (1)(b) The amount determined in Step Three of the following steps: Step One: Add the 

consideration paid for all qualified investments of the taxpayer during the taxable year of the taxpayer.  

Step Two: Multiply the amount determined in Step One by three-tenths ( 3/10).  Step Three: Add the 

product determined in Step Two to the credit carry-over if any to which the taxpayer is entitled for the 

taxable year under subsection (2) of this section. (2) If the amount of the credit determined under 
subsection (1)(b) of this section exceeds the credit allowed under subsection (1)(a) of this section for 

that taxable year, then the taxpayer may carry the excess over to the immediately succeeding taxable 

years; however, the credit carry-over may not be used for any taxable year that begins on or after ten 

(10) years from the date of the qualified investment. The amount of the credit carry-over from a 

taxable year must be reduced to the extent that the carry-over is used by the taxpayer to obtain a credit 

under the Venture Capital Act of 1994 for any subsequent taxable year. (3) If a qualified investment 

which is the basis for a credit under the Venture Capital Act of 1994 is either redeemed by the 

Magnolia Venture Capital Fund Limited Partnership or Magnolia Venture Capital Corporation or 

transferred by the holder thereof (other than a redemption or transfer caused by the death of such 

holder) within five (5) years after the date it is purchased, such credit for the qualified investment shall 

be disallowed; and any credit previously claimed on the taxpayer's return and allowed as a credit 
against state tax liability with respect to the qualified investment so redeemed or transferred shall be 

recaptured in full as additional tax liability on the appropriate state tax return of the taxpayer covering 

the period in which the redemption or transfer occurs. Neither a distribution by the fund nor dividends 

or other distributions by Magnolia Venture Capital Corporation are considered to be redemption of a 

qualified investment unless the proportionate interest of the taxpayer receiving the distribution or 

dividend in either the assets or income and loss of Magnolia Venture Capital Fund Limited Partnership 

decreases as the result of the distribution or dividend. (4) For purposes of this section the terms "state 

tax liability," "taxpayer," and "qualified investment" shall have the meaning ascribed to them in 

Section 57-77-3. 

 

27-7-22.13Financial instution; credit; net gain--(1) For the purposes of this section, the term ñfinancial 
institutionò shall have the meaning set forth in Section 27-7-24.1(h)(i), (ii), (iii), (iv), or (viii). (2) 

There shall be allowed to a Mississippi employer which is a financial institution a credit against the 

income taxes imposed under this chapter based upon the net gain, if any, in the number of employees 

of the financial institution in connection with one of the following transactions: (2)(a) The merger or 

consolidation of a Mississippi financial institution with an out-of-state financial institution; (2)(b) The 

purchase by a Mississippi domiciled financial institution of all or substantially all of the assets 

(including all or substantially all of the branches) of an out-of-state financial institution; (2)(c) The 

purchase by an out-of-state financial institution of all or substantially all of the assets (including all or 

substantially all of the branches) of a Mississippi domiciled financial institution; (2)(d) The purchase 

by a Mississippi domiciled financial institution of all or substantially all of the assets (including all or 

substantially all of the branches) of an out-of-state financial institution in a state other than the State of 

Mississippi even though (2)(d)(i) Two (2) or more financial institutions are not merged or 
consolidated; or (2)(d)(ii) All or substantially all of the assets of the financial institution are not 

purchased; or (2)(e) The purchase by an out-of-state financial institution of all or substantially all of 

the assets (including all or substantially all of the branches) in the State of Mississippi of a financial 



institution even though: (2)(e)(i) Two (2) or more financial institutions are not merged or 

consolidated; or (2)(e)(ii) All or substantially all of the assets of the financial institution are not 

purchased. (3) The net gain, if any, in the number of employees shall be determined by a comparison 

of: (3)(a) The number of employees listed on the Employer's Quarterly Contribution Report field with 

the Mississippi Employment Security Commission by the financial institution for the month the 

transaction was completed; and (3)(b) the number of employees listed on the Employer's Quarterly 

Contribution Report filed with the Mississippi Employment Security Commission by the financial 
institution for the same month one (1) year following completion of the transaction, exclusive of the 

number of employees gained in connection with intervening transactions.   (4) The base amount of the 

credit provided in this section shall be equal to the net gain in the number of employees multiplied by 

One Thousand Five Hundred Dollars ($1,500.00). The financial institution may claim as a credit 

against income tax an amount equal to one hundred percent (100%) of the base amount in the tax year 

the determination is made, eighty percent (80%) in the next year, sixty percent (60%) in the third year, 

forty percent (40%) in the fourth year and twenty percent (20%) in the fifth year. The credit allowed 

by this section shall not exceed the amount of the taxes due to the State of Mississippi by the financial 

institution. Any amount allowable as a credit pursuant to this section that exceeds the financial 

institution's tax liability shall not be refunded or carried forward to any other taxable year.  (5) The 

credit authorized by this section shall apply only to transactions described in this section which are 

completed after the effective date of this section.  (6) The commission may promulgate regulations to 
implement this section. 

 

27-7-22.15Income tax credit for approved reforestation practices-- (1) As used in this section, the 

following words and phrases shall have the meanings ascribed to herein unless the context clearly 

indicates otherwise: 1)(a) "Approved reforestation practices" means the following practices for 

establishing a crop of trees suitable for manufacturing into forest products: (1)(a)(i) "Pine and 

hardwood tree planting practices" including the cost of seedlings, planting by hand or machine, and 

site preparation. (1)(a)(ii) "Mixed-stand regeneration practices" to establish a mixed-crop of pine and 

hardwood trees by planting or direct seeding, or both, including the cost of seedlings, seed/acorns, 

planting, seeding and site preparation. (1)(a)(iii) "Direct seeding practices" to establish a crop of pine 

or oak trees by directly applying seed/acorns to the site including the cost of seed/acorns, seeding and 
site preparation  (1)(a)(iv) "Post-planting site preparation practices" to reduce or control undesirable 

competition within the first growing season of an established crop of trees.  Approved reforestation 

practices shall not include the establishment of orchards, Christmas trees or ornamental trees. (1)(b) 

"Eligible tree species" means pine and hardwood commercial tree species suitable for manufacturing 

into forest products. (1)(c) "Cost-share assistance" means partial financial payment for approved 

reforestation practices from the state government as authorized under Sections 49-19-201 through 49-

19-227, or the federal government. (1)(d) "Eligible owner" means a private individual, group or 

association, but the term shall not mean private corporations which manufacture products or provide 

public utility services of any type or any subsidiary of such corporations. (1)(e) "Eligible lands" means 

nonindustrial private lands owned by a private individual, group or association, but shall not mean 

lands owned by private corporations which manufacture products or provide public utility services of 
any type or any subsidiary of such corporations. (1)(f) "Reforestation prescription or plan" means a 

written description of the approved reforestation practices that the eligible owner plans to use and 

includes a legal description and map of the area to be reforested, a list of the tree seedling or seed 

species to be used in the reforestation and the site preparation practices that will be utilized.  (2) 

Subject to the limitations provided in subsection (3) of this section, upon submission to the State Tax 

Commission of the written verification provided for in subsection (5) of this section and such other 

documentation as the State Tax Commission may require, any eligible owner who incurs costs for 

approved reforestation practices for eligible tree species on eligible lands shall be allowed a credit, in 

an amount equal to the lesser of fifty percent (50%) of the actual costs of the approved reforestation 

practices or fifty percent (50%) of the average cost of approved practices as established by the 

Mississippi Forestry Commission under Section 49-19-219, against the taxes imposed pursuant to this 

chapter for the tax year in which the costs are incurred.   (3) The maximum amount of the credit 
provided for in subsection (2) of this section that may be utilized in any one (1) taxable year shall not 

exceed the lesser of Ten Thousand Dollars ($10,000.00) or the amount of income tax imposed upon 

the eligible owner for the taxable year reduced by the sum of all other credits allowable to the eligible 



owner under this chapter, except credit for tax payments made by or on behalf of the eligible owner. 

Any unused portion of the credit may be carried forward for succeeding tax years. The maximum 

dollar amount of the credit provided for in subsection (2) of this section that an eligible owner may 

utilize during his lifetime shall be Seventy-five Thousand Dollars ($75,000.00) in the aggregate.  (4) If 

an eligible owner receives any state or federal cost share assistance funds to defray the cost of an 

approved reforestation practice, the cost of that practice on the same acre or acres within the same tax 

year is not eligible for the credit provided in this section unless the eligible owner's adjusted gross 
income is less than the federal earned income credit level.  (5) To be eligible for the tax credit, an 

eligible owner must have a reforestation prescription or plan prepared for the eligible lands by a 

graduate forester of a college, school or university accredited by the Society of American Foresters or 

by a registered forester under the Foresters Registration Law of 1977. The forester must verify in 

writing that the reforestation practices were completed and that the reforestation prescription or plan 

was followed. 

 

27-7-22.18 Job tax credit for business enterprises owning or operating certain projects that create at 

least 450 new full-time jobs--(1) Any enterprise owning or operating a project as defined in Section 

57-75-5(f)(xviii) is allowed a job tax credit for taxes imposed by Section 27-7-5 equal to Five 

Thousand Dollars ($5,000.00) annually for each net new full-time employee job for a period of ten 

(10) years from the date the credit commences. The credit shall commence on the date selected by the 
enterprise; provided, however, that the commencement date shall not be more than two (2) years from 

the date the project becomes fully operational. For the year in which the commencement date occurs, 

the enterprise must select a date on which it has at least four hundred fifty (450) full-time employees 

subject to the Mississippi income tax withholding. From that date to the end of the year, the credit will 

be determined based on the remaining monthly average of full-time employees subject to the 

Mississippi income tax withholding. For each year thereafter, the number of new full-time jobs created 

shall be determined by calculating the monthly average number of full-time employees subject to the 

Mississippi income tax withholding for the year. For every year subsequent to the year the 

commencement date occurs, the credit is not allowed for any year in which the overall monthly 

average number of full-time employees subject to the Mississippi income tax withholding falls below 

the minimum jobs requirement provided in Section 57-75-5(f)(xviii). The State Tax Commission shall 
adjust the credit allowed each year for the net new employment fluctuations.  (2) For the first five (5) 

years in which a tax credit is claimed under this section, any tax credit claimed but not used in any 

taxable year may be carried forward for five (5) consecutive years from the close of the tax year in 

which the credits were earned. For the remainder of the ten-year period, any tax credit claimed under 

this section but not used in any taxable year may be carried forward for three (3) consecutive years 

from the close of the tax year in which the credits were earned. The credit that may be utilized each 

year shall be limited to an amount not greater than the total state income tax liability of the enterprise 

that is generated by, or arises out of, the project.  (3) The tax credits provided for in this section shall 

be in lieu of the tax credits provided for in Section 57-73-21 and any enterprise utilizing the tax credit 

authorized in this section shall not utilize the tax credit authorized in Section 57-73-21. 

 
27-7-22.20Investment tax credit for business enterprises owning or operating certain projects with an 

initial capital investment of at least $600,000,000--(1) An enterprise owning or operating a project as 

defined in Section 57-75-5(f)(xviii) is allowed an annual investment tax credit for taxes imposed by 

Section 27-7-5 equal to seven and one-half percent (7- ½%) of the eligible investments made by the 

enterprise. The credit shall commence on the date selected by the enterprise; provided, however, that 

the commencement date shall not be more than two (2) years from the date the project becomes fully 

operational. For the purposes of this section, the term "eligible investment" means the amount of 

investment in a project as defined in Section 57-75-5(f)(xviii) that is greater than Four Hundred 

Million Dollars ($400,000,000.00) and used in the initial establishment of the project.  (2) Any tax 

credit claimed under this section but not used in any taxable year may be carried forward for ten (10) 

consecutive years from the close of the tax year in which the credits were earned. The credit that may 

be utilized in any one tax year shall be limited to an amount not greater than the total state income tax 
liability of the enterprise for that year that is generated by, or arises out of, the project.  (3) The credit 

received under this section is subject to recapture if the property for which the tax credit was received 

is disposed of, or converted to, other than business use. The amount of the credit subject to recapture is 



one hundred percent (100%) of the credit in the first year and fifty percent (50%) of the credit in the 

second year. This subsection shall not apply in cases in which an entire facility is sold. 

 

27-7-22.27Income tax job credit for certain business enterprises in areas within municipalities certified 

as economically distressed communities; definitions; designation as economically distressed 

community; certification of status; amount of tax credit; eligibility-- (1) As used in this section: (1)(a) 

"Business enterprises" means entities primarily engaged in: (1)(a)(i) Manufacturing, processing, 
warehousing, distribution, wholesaling and research and development, or (1)(a)(ii) Permanent business 

enterprises designated by rule and regulation of the Mississippi Development Authority as air 

transportation and maintenance facilities, final destination or resort hotels having a minimum of one 

hundred fifty (150) guest rooms, recreational facilities that impact tourism, movie industry studios, 

telecommunications enterprises, data or information processing enterprises or computer software 

development enterprises or any technology intensive facility or enterprise. (1)(b) "Economically 

distressed community" means an area within a municipality that contains groupings of census tracts 

that include and are contiguous to the central business district, where within such census tract 

groupings at least thirty percent (30%) of the residents have incomes that are less than the national 

poverty level as published by the United States Bureau of the Census in the most recent decennial 

census for which data is available; in which the unemployment rate is at least one and one-half (1-1/2) 

times greater than the national average, as determined by the most recent data from the United States 
Bureau of Labor Statistics, including estimates of unemployment developed using the calculation 

method of the United States Bureau of Labor Statistics Census Share; and (1)(b)(i) The municipal 

population of which is at least four thousand (4,000) if any portion of the municipality is located 

within a metropolitan area with a population of fifty thousand (50,000), or more; or (1)(b)(ii) The 

municipal population of which is at least one thousand (1,000) if no portion of the municipality is 

located within a metropolitan area with a population of fifty thousand (50,000), or more. (1)(c) 

"Telecommunications enterprises" means entities engaged in the creation, display, management, 

storage, processing, transmission or distribution for compensation of images, text, voice, video or data 

by wire or by wireless means, or entities engaged in the construction, design, development, 

manufacture, maintenance or distribution for compensation of devices, products, software or structures 

used in the above activities. Companies organized to do business as commercial broadcast radio 
stations, television stations or news organizations primarily serving in-state markets shall not be 

included within the definition of the term "telecommunications enterprises."  (2) The governing 

authorities of a municipality may designate an area within such municipality as an economically 

distressed community. (3) Upon designation of an area within a municipality as an economically 

distressed community, the governing authorities of a municipality shall apply to the State Tax 

Commission for certification of the area as an economically distressed community. Such application 

shall provide the information necessary to establish certification as an economically distressed 

community. The State Tax Commission shall certify an area within a municipality as an economically 

distressed community if it finds that the designation meets the criteria provided for in subsection (1)(b) 

of this section. (4) Permanent business enterprises in areas within municipalities certified by the State 

Tax Commission as economically distressed communities are allowed a job tax credit for taxes 
imposed by Section 27-7-5 equal to ten percent (10%) of the payroll of the enterprise for net new full-

time employee jobs for five (5) years beginning with years two (2) through six (6) after the creation of 

the minimum number of jobs required by this subsection. The number of new full-time jobs must be 

determined by comparing the monthly average number of full-time employees subject to the 

Mississippi income tax withholding for the taxable year with the corresponding period of the prior 

taxable year. Only those permanent business enterprises that increase employment by ten (10) or more 

in an economically distressed community are eligible for the credit. Credit is not allowed during any 

of the five (5) years if the net employment increase falls below ten (10). The State Tax Commission 

shall adjust the credit allowed each year for the net new employment fluctuations above the minimum 

level of ten (10). (5) Tax credits for five (5) years for the taxes imposed by Section 27-7-5 shall be 

awarded for additional net new full-time jobs created by business enterprises qualified under this 

section. The State Tax Commission shall adjust the credit allowed in the event of payroll fluctuations 
during the additional five (5) years of credit. (6) The sale, merger, acquisition, reorganization, 

bankruptcy or relocation from one (1) county to another county within the state of any business 

enterprise may not create new eligibility in any succeeding business entity, but any unused job tax 



credit may be transferred and continued by any transferee of the business enterprise. The State Tax 

Commission shall determine whether or not qualifying net increases or decreases have occurred or 

proper transfers of credit have been made and may require reports, promulgate regulations, and hold 

hearings as needed for substantiation and qualification.  (7) Any tax credit claimed under this section 

but not used in any taxable year may be carried forward for five (5) years from the close of the tax 

year in which the qualified jobs were established but the credit established by this section taken in any 

one (1) tax year must be limited to an amount not greater than fifty percent (50%) of the taxpayer's 
state income tax liability which is attributable to income derived from operations in the state for that 

year.  (8) No business enterprise for the transportation, handling, storage, processing or disposal of 

hazardous waste is eligible to receive the tax credits provided in this section. (9) The credits allowed 

under this section shall not be used by any business enterprise or corporation other than the business 

enterprise actually qualifying for the credits.  (10) A business enterprise that receives a tax credit 

under this section shall not be eligible for the tax credit authorized in Section 57-73-21(2), (3) and (4). 

 

27-7-22.28 Job tax credit for certain producers of alternative energy definitions-- (a) "Alternative 

energy project" means a business enterprise engaged in manufacturing or producing alternative energy 

in this state with not less than fifty percent (50%) of the finished product being derived from resources 

or products from this state. (b) "Authority" means the Mississippi Development Authority. (c) 

"Producer" means a manufacturer or producer of alternative energy through an alternative fuels 
project.  (d) "State" means the State of Mississippi. 

 

27-7-22.29 Job tax credit for certain producers of alternative energyðgeneral provisions-- (1) 

Producers are allowed a job tax credit for taxes imposed by Section 27-7-5 equal to One Thousand 

Dollars ($1,000.00) annually for each net new full-time employee job for a period of twenty (20) years 

from the date the credit begins; however, if the producer is located in an area that has been declared by 

the Governor to be a disaster area and as a direct result of the disaster the producer is unable to 

maintain the required number of employees, the commissioner may extend this time period for not 

more two (2) years. The credit shall begin on the date selected by the producer; however, the 

beginning date shall not be more than five (5) years from the date the producer begins manufacturing 

or producing alternative energy. For the year in which the beginning date occurs, the number of new 
full -time jobs shall be determined by using the monthly average number of full-time employees 

subject to the Mississippi income tax withholding. Thereafter, the number of new full-time jobs shall 

be determined by comparing the monthly average number of full-time employees subject to the 

Mississippi income tax withholding for the taxable year with the corresponding period of the prior 

taxable year. Once a producer creates twenty-five (25) or more new full-time employee jobs, the 

producer shall be eligible for the credit; however, if the producer is located in an area that has been 

declared by the Governor to be a disaster area and as a direct result of the disaster the producer is 

unable to maintain the required number of employees, the commissioner may waive the employment 

requirement for a period of time not to exceed two (2) years. The credit is not allowed for any year of 

the twenty-year period in which the overall monthly average number of full-time employees subject to 

the Mississippi income tax withholding falls below twenty-five (25). The State Tax Commission shall 
adjust the credit allowed each year for the net new employment fluctuations above twenty-five (25).  

(2) Any tax credit claimed under this section but not used in any taxable year may be carried forward 

for five (5) consecutive years from the close of the tax year in which the credits were earned; however, 

if the producer is located in an area that has been declared by the Governor to be a disaster area and as 

a direct result of the disaster the producer is unable to use the existing carry forward, the 

commissioner may extend the period that the credit may be carried forward for a period of time not to 

exceed two (2) years. The credit that may be utilized each year shall be limited to an amount not 

greater than the total state income tax liability of the producer that is generated by, or arises out of, the 

alternative energy project. (3) The tax credits provided for in this section shall be in lieu of the tax 

credits provided for in Section 57-73-21 and any producer utilizing the tax credit authorized in this 

section shall not utilize the tax credit authorized in Section 57-73-21. 

 
27-7-22.30 Manufacturing investment tax credit for manufacturing enterprises that have operated in 

Mississippi for not less than two years--(1) As used in this section: (1)(a) "Manufacturing enterprise" 

means an enterprise that: (1)(a)(i) Falls within the definition of the term "manufacturer" in Section 27-



65-11; and (1)(a)(ii) Has operated in this state for not less than two (2) years prior to application for 

the credit authorized by this section; and (1)(b) "Eligible investment" means an investment of at least 

One Million Dollars ($1,000,000.00) in buildings and/or equipment for the manufacturing enterprise. 

(2) A manufacturing enterprise is allowed a manufacturing investment tax credit for taxes imposed by 

Section 27-7-5 equal to five percent (5%) of the eligible investments made by the manufacturing 

enterprise. (3) Any tax credit claimed under this section but not used in any taxable year may be 

carried forward for five (5) years from the close of the tax year in which the eligible investment was 
made, but the credit established by this section taken in any one tax year shall not exceed fifty percent 

(50%) of the taxpayer's state income tax liability which is attributable to income derived from 

operations in the state for that year reduced by the sum of all other income tax credits allowable to the 

taxpayer, except credit for tax payments made by or on behalf of the taxpayer. (4) The maximum 

credit that may be claimed by a taxpayer on any project shall be limited to One Million Dollars 

($1,000,000.00). (5) The credit received under this section is subject to recapture if the property for 

which the tax credit was received is disposed of, or converted to, other than business use. The amount 

of the credit subject to recapture is one hundred percent (100%) of the credit in the first year and fifty 

percent (50%) of the credit in the second year. This subsection shall not apply in cases in which an 

entire facility is sold. (6) The sale, merger, acquisition, reorganization, bankruptcy or relocation from 

one (1) county to another county within the state of any manufacturing enterprise may not create new 

eligibility in any succeeding business entity, but any unused manufacturing investment tax credit may 
be transferred and continued by any transferee of the enterprise. The State Tax Commission shall 

determine whether or not qualifying net increases or decreases have occurred or proper transfers of 

credit have been made and may require reports, promulgate regulations, and hold hearings as needed 

for substantiation and qualification. (7) No manufacturing enterprise for the transportation, handling, 

storage, processing or disposal of hazardous waste is eligible to receive the tax credits provided in this 

section. (8) The credits allowed under this section shall not be used by any business enterprise or 

corporation other than the manufacturing enterprise actually qualifying for the credits. 

 

27-7-22.34 Qualified business or industry allowed job tax credit for certain new full-time employee 

jobs; duration of credits; requirements; carrying forward credit--(1) As used in this section, "qualified 

business or industry" means any company that has been certified by the Mississippi Major Economic 
Impact Authority as a project as defined in Section 57-75-5(f)(xxii).  (2) A qualified business or 

industry shall be allowed a job tax credit for taxes imposed by Section 27-7-5 equal to Five Thousand 

Dollars ($5,000.00) annually for each net new full-time employee job for a period of twenty (20) years 

from the date the credit commences; however, if the qualified business or industry is located in an area 

that has been declared by the Governor to be a disaster area and as a direct result of the disaster the 

business or industry is unable to maintain the required number of employees, the commissioner may 

extend this time period for not more than two (2) years. The credit shall commence on the date 

selected by the business or industry; however, the commencement date shall not be more than six (6) 

years from the date the business or industry commences commercial production. For the year in which 

the commencement date occurs, the number of new full-time jobs shall be determined by using the 

monthly average number of full-time employees subject to the Mississippi income tax withholding. 
Thereafter, the number of new full-time jobs shall be determined by comparing the monthly average 

number of full-time employees subject to the Mississippi income tax withholding for the taxable year 

with the corresponding period of the prior taxable year. Once a qualified business or industry creates 

or increases employment by five hundred (500) or more, such business or industry shall be eligible for 

the credit. The credit is not allowed for any year of the twenty-year period in which the overall 

monthly average number of full -time employees subject to the Mississippi income tax withholding 

falls below five hundred (500); however, if the qualified business or industry is located in an area that 

has been declared by the Governor to be a disaster area and as a direct result of the disaster the 

business or industry is unable to maintain the required number of employees, the commissioner may 

waive the employment requirement for a period of time not to exceed two (2) years. The State Tax 

Commission shall adjust the credit allowed each year for the net new employment fluctuations above 

five hundred (500). (3) Any tax credit claimed under this section but not used in any taxable year may 
be carried forward for five (5) consecutive years from the close of the tax year in which the credits 

were earned; however, if the qualified business or industry is located in an area that has been declared 

by the Governor to be a disaster area and as a direct result of the disaster the business or industry is 



unable to use the existing carryforward, the commissioner may extend the period that the credit may 

be carried forward for a period of time not to exceed two (2) years. The credit that may be utilized 

each year shall be limited to an amount not greater than the total state income tax liability of the 

qualified business or industry that is generated by, or arises out of, the project. (4) The tax credits 

provided for in this section shall be in lieu of the tax credits provided for in Section 57-73-21 and any 

qualified business or industry utilizing the tax credit authorized in this section shall not utilize the tax 

credit authorized in Section 57-73-21. 
 

27-7-30 Qualified business or industry exempt from taxation on income arising from certain 

projects developed under Mississippi Major Impact Act; requirements; reduction of amount of 

exemption-- (1) As used in this section, "qualified business or industry" means any company and its 

affiliates, that has been certified by the Major Economic Impact Authority as a project as defined in 

Section 57-75-5(f)(xxi). (2) A qualified business or industry shall be exempt from the tax imposed by 

this chapter on income arising from a project as defined in Section 57-75-5(f)(xxi) only, and all other 

income shall be subject to the tax imposed by this chapter. The exemption does not apply to activities 

subject to Mississippi income tax prior to certification of the project. (3) The income tax exemption 

authorized by this section shall not exceed twenty (20) years. A qualified business or industry must 

create at least one thousand five hundred (1,500) jobs prior to receiving the exemption authorized by 

this section and may elect the date upon which the twenty-year period will begin; however, the date 
may not be later than sixty (60) months after the date the qualified business or industry begins 

commercial production. (4) In the event that the monthly average number of full-time jobs maintained 

by the qualified business or industry falls below one thousand five hundred (1,500) jobs, the tax 

exemption authorized by this section shall be reduced as follows: (4)(a) If the monthly average 

number of full-time jobs for a taxable year is more than one thousand four hundred (1,400) but less 

than one thousand five hundred (1,500), the amount of the exemption shall be reduced by one percent 

(1%) for the taxable year. (4)(b) If the monthly average number of full-time jobs for a taxable year is 

more than one thousand one hundred (1,100) but less than one thousand four hundred one (1,401), 

then the amount of the exemption shall be reduced by twenty percent (20%) for the taxable year. (4)(c) 

If the monthly average number of full-time jobs for the taxable year is more than eight hundred (800) 

but less than one thousand one hundred one (1,101), then the amount of the exemption shall be 
reduced by forty percent (40%) for the taxable year. (4)(d) If the monthly average number of full-time 

jobs for the taxable year is more than five hundred (500) but less than eight hundred one (801), then 

the amount of the exemption shall be reduced by sixty percent (60%) for the taxable year. (4)(e) If the 

monthly average number of full-time jobs for the taxable year is more than two hundred (200) but less 

than five hundred one (501), then the amount of the exemption shall be reduced by eighty percent 

(80%) for the taxable year. (4)(f) If the monthly average number of full-time jobs for the taxable year 

is two hundred (200) or less, the qualified business or industry shall not be eligible for the exemption 

for the taxable year.  (5) A qualified business or industry that utilizes the exemption authorized by this 

section shall not be eligible for the credits authorized in Sections 57-73-21 through 57-73-29.  (6) The 

Mississippi Development Authority may promulgate rules and regulations necessary to administer the 

provisions of this section. 
 

57-62-9 Incentive payments; qualifications.ðFor businesses or industries that received or 

applied for incentive payments prior to July 1, 2005, this section shall read as follows:--(1) 

Except as otherwise provided in this section, a qualified business or industry that meets the 

qualifications specified in the Mississippi Advantage Jobs Act may receive quarterly incentive 

payments for a period not to exceed ten (10) years from the State Tax Commission pursuant to the 

provisions of the Mississippi Advantage Jobs Act in an amount which shall be equal to the net benefit 

rate multiplied by the actual gross payroll of new direct jobs for a calendar quarter as verified by the 

Mississippi Department of Employment Security, but not to exceed the amount of money previously 

paid into the fund by the employer. A qualified business or industry that is a project as defined in 

Section 57-75-5(f)(iv)1 may elect the date upon which the ten-year period will begin. Such date may 

not be later than sixty (60) months after the date the business or industry applied for incentive 
payments. (2) (2)(a) A qualified business or industry that is a project as defined in Section 57-75-

5(f)(iv)1 may apply to the MDA to receive incentive payments for an additional period not to exceed 

five (5) years beyond the expiration date of the initial ten-year period if : (2)(a)(i) The qualified 



business or industry creates at least three thousand (3,000) new direct jobs within five (5) years after 

the date the business or industry commences commercial production; (2)(a)(ii) Within five (5) years 

after the date the business or industry commences commercial production, the average annual wage of 

the jobs is at least one hundred fifty percent (150%) of the most recently published state average 

annual wage or the most recently published average annual wage of the county in which the qualified 

business or industry is located as determined by the Mississippi Department of Employment Security, 

whichever is the lesser. The criteria for the average annual wage requirement shall be based upon the 
state average annual wage or the average annual wage of the county whichever is appropriate, at the 

time of creation of the minimum number of jobs, and the threshold established at that time will remain 

constant for the duration of the additional period; and (2)(a)(iii) The qualified business or industry 

meets and maintains the job and wage requirements of subparagraphs (i) and (ii) of this paragraph (a) 

for four (4) consecutive calendar quarters.  (2)(b) A qualified business or industry that is a project as 

defined in Section 57-75-5(f)(iv)1 and qualified to receive incentive payments for the additional 

period provided in paragraph (a) of this subsection (2) may apply to the MDA to receive incentive 

payments for an additional period not to exceed ten (10) years beyond the expiration date of the 

additional period provided in paragraph (a) of this subsection (2) if: (2)(b)(i) The qualified business or 

industry creates at least four thousand (4,000) new direct jobs after qualifying for the additional 

incentive period provided in paragraph (a) of this subsection (2) but before the expiration of the 

additional period. For purposes of determining whether the business or industry meets the minimum 
jobs requirement of this subparagraph (i), the number of jobs the business or industry created in order 

to meet the minimum jobs requirement of paragraph (a) of this subsection (2) shall be subtracted from 

the minimum jobs requirement of this subparagraph (i);  (2)(b)(ii) The average annual wage of the 

jobs is at least one hundred fifty percent (150%) of the most recently published state average annual 

wage or the most recently published average annual wage of the county in which the qualified 

business or industry is located as determined by the Mississippi Department of Employment Security, 

whichever is the lesser. The criteria for the average annual wage requirement shall be based upon the 

state average annual wage or the average annual wage of the county whichever is appropriate, at the 

time of creation of the minimum number of jobs, and the threshold established at that time will remain 

constant for the duration of the additional period; and  (2)(b)(iii) the qualified business or industry 

meets and maintains the job and wage requirements of subparagraphs (i) and (ii) of this paragraph (b) 
for four (4) consecutive calendar quarters. (3) In order to receive incentive payments, an establishment 

shall apply to the MDA. The application shall be on a form prescribed by the MDA and shall contain 

such information as may be required by the MDA to determine if the applicant is qualified. (4) In 

order to qualify to receive such payments, the establishment applying shall be required to: (4)(a) Be 

engaged in a qualified business or industry; b) Provide an average salary, excluding benefits which are 

not subject to Mississippi income taxes, of at least one hundred twenty-five percent (125%) of the 

most recently published state average annual wage or the most recently published average annual 

wage of the county in which the qualified business or industry is located as determined by the 

Mississippi Department of Employment Security, whichever is the lesser. The criteria for this 

requirement shall be based upon the state average annual wage or the average annual wage of the 

county whichever is appropriate, at the time of application, and the threshold established upon 
application will remain constant for the duration of the project;(4)(c) the business or industry must 

create and maintain a minimum of ten (10) full-time jobs in counties that have an average 

unemployment rate over the previous twelve-month period which is at least one hundred fifty percent 

(150%) of the most recently published state unemployment rate, as determined by the Mississippi 

Department of Employment Security or in Tier Three counties as determined under Section 57-73-21. 

In all other counties, the business or industry must create and maintain a minimum of twenty-five (25) 

full -time jobs. The criteria for this requirement shall be based on the designation of the county at the 

time of the application. The threshold established upon the application will remain constant for the 

duration of the project. The business or industry must meet its job creation commitment within 

twenty-four (24) months of the application approval. However, if the qualified business or industry is 

applying for incentive payments for an additional period under subsection (2) of this section, the 

business or industry must comply with the applicable job and wage requirements of subsection (2) of 
this section. (5) The MDA shall determine if the applicant is qualified to receive incentive payments. 

If the applicant is determined to be qualified by the MDA, the MDA shall conduct a cost/benefit 

analysis to determine the estimated net direct state benefits and the net benefit rate applicable for a 



period not to exceed ten (10) years and to estimate the amount of gross payroll for the period. If the 

applicant is determined to be qualified to receive incentive payments for an additional period under 

subsection (2) of this section, the MDA shall conduct a cost/benefit analysis to determine the 

estimated net direct state benefits and the net benefit rate applicable for the appropriate additional 

period and to estimate the amount of gross payroll for the additional period. In conducting such 

cost/benefit analysis, the MDA shall consider quantitative factors, such as the anticipated level of new 

tax revenues to the state along with the cost to the state of the qualified business or industry, and such 
other criteria as deemed appropriate by the MDA, including the adequacy of retirement benefits that 

the business or industry provides to individuals it employs in new direct jobs in this state. In no event 

shall incentive payments, cumulatively, exceed the estimated net direct state benefits. Once the 

qualified business or industry is approved by the MDA, an agreement shall be deemed to exist 

between the qualified business or industry and the State of Mississippi, requiring the continued 

incentive payment to be made as long as the qualified business or industry retains its eligibility. (6) 

Upon approval of such an application, the MDA shall notify the State Tax Commission and shall 

provide it with a copy of the approved application and the estimated net direct state benefits. The State 

Tax Commission may require the qualified business or industry to submit such additional information 

as may be necessary to administer the provisions of this chapter. The qualified business or industry 

shall report to the State Tax Commission periodically to show its continued eligibility for incentive 

payments. The qualified business or industry may be audited by the State Tax Commission to verify 
such eligibility. (7) If the qualified business or industry is located in an area that has been declared by 

the Governor to be a disaster area and as a result of the disaster the business or industry is unable to 

create or maintain the full-time jobs required by this section: (7)(a) The Chairman of the State Tax 

Commission may extend the period of time that the business or industry may receive incentive 

payments for a period of time not to exceed two (2) years;  (7)(b) The Chairman of the State Tax 

Commission may waive the requirement that a certain number of jobs be maintained for a period of 

time not to exceed twenty-four (24) months; and  (7)(c) The MDA may extend the period of time 

within which the jobs must be created for a period of time not to exceed twenty-four (24) months.  For 

businesses or industries that apply for incentive payments from and after July 1, 2005, this section 

shall read as follows:--(1) (1)(a) Except as otherwise provided in this section, a qualified business or 

industry that meets the qualifications specified in the Mississippi Advantage Jobs Act may receive 
quarterly incentive payments for a period not to exceed ten (10) years from the State Tax Commission 

pursuant to the provisions of the Mississippi Advantage Jobs Act in an amount which shall be equal to 

the net benefit rate multiplied by the actual gross payroll of new direct jobs for a calendar quarter as 

verified by the Mississippi Department of Employment Security, but not to exceed: (1)(a)(i) Ninety 

percent (90%) of the amount of money previously paid into the fund by the employer if the employer 

provides an average annual salary, excluding benefits which are not subject to Mississippi income 

taxes, of at least one hundred seventy-five percent (175%) of the most recently published state average 

annual wage or the most recently published average annual wage of the county in which the qualified 

business or industry is located as determined by the Mississippi Department of Employment Security, 

whichever is the lesser; (1)(a)(ii) Eighty percent (80%) of the amount of money previously paid into 

the fund by the employer if the employer provides an average annual salary, excluding benefits which 
are not subject to Mississippi income taxes, of at least one hundred twenty-five percent (125%) but 

less than one hundred seventy-five percent (175%) of the most recently published state average annual 

wage or the most recently published average annual wage of the county in which the qualified 

business or industry is located as determined by the Mississippi Department of Employment Security, 

whichever is the lesser; or  (1)(a)(iii) Seventy percent (70%) of the amount of money previously paid 

into the fund by the employer if the employer provides an average annual salary, excluding benefits 

which are not subject to Mississippi income taxes, of less than one hundred twenty-five percent 

(125%) of the most recently published state average annual wage or the most recently published 

average annual wage of the county in which the qualified business or industry is located as determined 

by the Mississippi Department of Employment Security, whichever is the lesser. (1)(b) A qualified 

business or industry that is a project as defined in Section 57-75-5(f)(iv)1 may elect the date upon 

which the ten-year period will begin. Such date may not be later than sixty (60) months after the date 
the business or industry applied for incentive payments.  (2) 9(2)(a) A qualified business or industry 

that is a project as defined in Section 57-75-5(f)(iv)1 may apply to the MDA to receive incentive 

payments for an additional period not to exceed five (5) years beyond the expiration date of the initial 



ten-year period if: (2)(a)(i) The qualified business or industry creates at least three thousand (3,000) 

new direct jobs within five (5) years after the date the business or industry commences commercial 

production; (2)(a)(ii) Within five (5) years after the date the business or industry commences 

commercial production, the average annual wage of the jobs is at least one hundred fifty percent 

(150%) of the most recently published state average annual wage or the most recently published 

average annual wage of the county in which the qualified business or industry is located as determined 

by the Mississippi Department of Employment Security, whichever is the lesser. The criteria for the 
average annual wage requirement shall be based upon the state average annual wage or the average 

annual wage of the county whichever is appropriate, at the time of creation of the minimum number of 

jobs, and the threshold established at that time will remain constant for the duration of the additional 

period; and (2)(a)(iii) the qualified business or industry meets and maintains the job and wage 

requirements of subparagraphs (i) and (ii) of this paragraph (a) for four (4) consecutive calendar 

quarters. (2)(b) A qualified business or industry that is a project as defined in Section 57-75-5(f)(iv)1 

and qualified to receive incentive payments for the additional period provided in paragraph (a) of this 

subsection (2) may apply to the MDA to receive incentive payments for an additional period not to 

exceed ten (10) years beyond the expiration date of the additional period provided in paragraph (a) of 

this subsection (2) if: (2)(b)(i) the qualified business or industry creates at least four thousand (4,000) 

new direct jobs after qualifying for the additional incentive period provided in paragraph (a) of this 

subsection (2) but before the expiration of the additional period. For purposes of determining whether 
the business or industry meets the minimum jobs requirement of this subparagraph (i), the number of 

jobs the business or industry created in order to meet the minimum jobs requirement of paragraph (a) 

of this subsection (2) shall be subtracted from the minimum jobs requirement of this subparagraph (i); 

(2)(b)(ii) The average annual wage of the jobs is at least one hundred fifty percent (150%) of the most 

recently published state average annual wage or the most recently published average annual wage of 

the county in which the qualified business or industry is located as determined by the Mississippi 

Department of Employment Security, whichever is the lesser. The criteria for the average annual wage 

requirement shall be based upon the state average annual wage or the average annual wage of the 

county whichever is appropriate, at the time of creation of the minimum number of jobs, and the 

threshold established at that time will remain constant for the duration of the additional period; and 

(2)(b)(iii) The qualified business or industry meets and maintains the job and wage requirements of 
subparagraphs (i) and (ii) of this paragraph (b) for four (4) consecutive calendar quarters. (3) In order 

to receive incentive payments, an establishment shall apply to the MDA. The application shall be on a 

form prescribed by the MDA and shall contain such information as may be required by the MDA to 

determine if the applicant is qualified. (4)  (4)(a) In order to qualify to receive such payments, the 

establishment applying shall be required to meet the definition of the term "qualified business or 

industry"; (4)(b) The criteria for the average annual salary requirement shall be based upon the state 

average annual wage or the average annual wage of the county whichever is appropriate, at the time of 

application, and the threshold established upon application will remain constant for the duration of the 

project; (4)(c) The business or industry must meet its job creation commitment within twenty-four 

(24) months of the application approval. However, if the qualified business or industry is applying for 

incentive payments for an additional period under subsection (2) of this section, the business or 
industry must comply with the applicable job and wage requirements of subsection (2) of this section. 

(5)  (5)(a) The MDA shall determine if the applicant is qualified to receive incentive payments. If the 

applicant is determined to be qualified by the MDA, the MDA shall: (5)(a)(i) Conduct a cost/benefit 

analysis to determine the estimated net direct state benefits and the net benefit rate applicable for a 

period not to exceed ten (10) years and to estimate the amount of gross payroll for the period; and 

(5)(a)(ii) Require the applicant to execute a performance agreement with the MDA that specifies the 

manner in which the applicant will utilize the incentive payments made to it under this chapter. (5)(b) 

If the applicant is determined to be qualified to receive incentive payments for an additional period 

under subsection (2) of this section, the MDA shall conduct a cost/benefit analysis to determine the 

estimated net direct state benefits and the net benefit rate applicable for the appropriate additional 

period and to estimate the amount of gross payroll for the additional period. In conducting such 

cost/benefit analysis, the MDA shall consider quantitative factors, such as the anticipated level of new 
tax revenues to the state along with the cost to the state of the qualified business or industry, and such 

other criteria as deemed appropriate by the MDA, including the adequacy of retirement benefits that 

the business or industry provides to individuals it employs in new direct jobs in this state. In no event 



shall incentive payments, cumulatively, exceed the estimated net direct state benefits. Once the 

qualified business or industry is approved by the MDA, an agreement shall be deemed to exist 

between the qualified business or industry and the State of Mississippi, requiring the continued 

incentive payment to be made as long as the qualified business or industry retains its eligibility. (6) 

Upon approval of such an application, the MDA shall notify the State Tax Commission and shall 

provide it with a copy of the approved application and the estimated net direct state benefits. The State 

Tax Commission may require the qualified business or industry to submit such additional information 
as may be necessary to administer the provisions of this chapter. The qualified business or industry 

shall report to the State Tax Commission periodically to show its continued eligibility for incentive 

payments. The qualified business or industry may be audited by the State Tax Commission to verify 

such eligibility. (7) If the qualified business or industry is located in an area that has been declared by 

the Governor to be a disaster area and as a result of the disaster the business or industry is unable to 

create or maintain the full-time jobs required by this section: (7)(a) The Chairman of the State Tax 

Commission may extend the period of time that the business or industry may receive incentive 

payments for a period of time not to exceed two (2) years; (7)(b) The Chairman of the State Tax 

Commission may waive the requirement that a certain number of jobs be maintained for a period of 

time not to exceed twenty-four (24) months; and (7)(c) The MDA may extend the period of time 

within which the jobs must be created for a period of time not to exceed twenty-four (24) months. 

 

57-62-13 Qualified business or industry to file claim for incentive payment; qualifications and 

requirements for receiving incentive payments-- (1) As soon as practicable after the end of a 

calendar quarter for which a qualified business or industry has qualified to receive an incentive 

payment, the qualified business or industry shall file a claim for the payment with the State Tax 

Commission and shall specify the actual number of new direct jobs created and maintained by the 

business or industry for the calendar quarter and the gross payroll thereof. The State Tax Commission 

shall verify the actual number of new direct jobs created and maintained by the business or industry 

and compliance with the average annual wage requirements for such business or industry under this 

chapter . If the qualified business or industry files a claim for an incentive payment during an 

additional incentive period provided under Section 57-62-9(2), the State Tax Commission shall verify 

the actual number of new direct jobs created and maintained by the business or industry and 
compliance with the average annual wage requirements for such business or industry under this 

chapter. If the State Tax Commission is not able to provide such verification utilizing all available 

resources, the State Tax Commission may request such additional information from the business or 

industry as may be necessary. (2) (2)(a) The business or industry must meet the salary and job 

requirements of this chapter for four (4) consecutive calendar quarters prior to payment of the first 

incentive payment. Except as otherwise provided in Section 57-62-9, If the business or industry does 

not maintain the salary or job requirements of this chapter at any other time during the ten-year period 

after the date the first payment was made, the incentive payments shall not be made and shall not be 

resumed until such time as the actual verified number of new direct jobs created and maintained by the 

business or industry equals or exceeds the requirements of this chapter for one (1) calendar quarter. 

(2)(b) If the business or industry is qualified to receive incentive payments for an additional period 
provided under Section 57-62-9(2), the business or industry must meet the wage and job requirements 

of Section 57-62-9(2), for four (4) consecutive calendar quarters prior to payment of the first incentive 

payment. If the business or industry does not maintain the wage or job requirements of Section 57-62-

9(2), at any other time during the appropriate additional period after the date the first payment was 

made, the incentive payments shall not be made and shall not be resumed until such time as the actual 

verified number of new direct jobs created and maintained by the business or industry equals or 

exceeds the amounts specified in Section 57-62-9(2), for one (1) calendar quarter. (3) An 

establishment that has qualified pursuant to this chapter may receive payments only in accordance 

with the provision under which it initially applied and was approved. If an establishment that is 

receiving incentive payments expands, it may apply for additional incentive payments based on the 

new gross payroll for new direct jobs anticipated from the expansion only, pursuant to this chapter. (4) 

As soon as practicable after verification of the qualified business or industry meeting the requirements 
of this chapter and all rules and regulations, the Department of Finance and Administration, upon 

requisition of the State Tax Commission, shall issue a warrant drawn on the Mississippi Advantage 

Jobs Incentive Payment Fund to the establishment in the amount of the net benefit rate multiplied by 



the actual gross payroll as determined pursuant to subsection (1) of this section for the calendar 

quarter. 

 

57-73-23 Income tax credit for employer providing dependent care for employees---A fifty 

percent (50%) income tax credit shall be granted to any employer providing dependent care for 

employees during the employee's work hours. Credit is applied to the net cost of any contract executed 

by the employer for another entity to provide dependent care; or, if the employer elects to provide 
dependent care itself, to expenses of dependent care staff, learning and recreational materials and 

equipment, and the construction and maintenance of a facility. Additional eligible expenses include 

net costs assumed by the employer which increase the quality,  availability and affordability of 

dependent care in the community used by employees during the employee's work hours. This cost is 

net of any reimbursement. A deduction shall not be allowed for any expenses which serve as the basis 

for an income tax credit. The credits allowed under this section shall not be used by any business 

enterprise or corporation other than the business enterprise actually qualifying for the credits.  Credit 

may be carried forward for the five (5) successive years if the amount allowable as credit exceeds 

income tax liability in a tax year; however, thereafter, if the amount allowable as a credit exceeds the 

tax liability, the amount of excess shall not be refundable or carried forward to any other taxable year.  

The facility must have an average daily enrollment for the taxable year of no less than six (6) children 

who are twelve (12) years of age or less and be licensed according to the regulations governing 
licensure of child care facilities in Mississippi; or must serve five (5) or fewer children and/or elderly 

adults in a family child care/elder care home approved by the Department of Health for participation 

in the United States Department of Agriculture child and adult nutrition program; or must serve 

children over twelve (12) years of age but less than eighteen (18) years of age in either a community-

based facility or a facility at the employment site; or must serve adult relatives of employees in either 

a community-based elder care facility or a facility at the employment site; or must serve children or 

adult dependents having physical, emotional or mental disabilities in either a community-based facility 

or a facility at the employment site.  Employers will be certified as eligible for the tax credit by the 

Mississippi Department of Health for programs serving children twelve (12) years of age or younger 

and for programs serving elderly adults and by the State Tax Commission for programs serving other 

dependents older than twelve (12) years of age. 

 

57-73-25 Tax credit for employer providing basic skills training or retraining programs.ð(1) A 

fifty percent (50%) income tax credit shall be granted to any employer (as defined in subsection (4) of 

this section) sponsoring skills training. The fifty percent (50%) credit shall be granted to employers 

that participate in employer-sponsored training programs through any community/junior college in the 

district within which the employer is located or training approved by such community/junior college. 

The credit is applied to qualified training expenses, which are expenses related to instructors, 

instructional materials and equipment, and the construction and maintenance of facilities by such 

employer designated for training purposes which is attributable to training provided through such 

community/junior college or training approved by such community/junior college. The credits allowed 

under this section shall only be used by the actual employer qualifying for the credits. The credit shall 
not exceed fifty percent (50%) of the income tax liability in a tax year and may be carried forward for 

the five (5) successive years if the amount allowable as credit exceeds the income tax liability in a tax 

year; however, thereafter, if the amount allowable as a credit exceeds the tax liability, the amount of 

excess shall not be refundable or carried forward to any other taxable year. The credit authorized 

under this section shall not exceed Two Thousand Five Hundred Dollars ($2,500.00) per employee 

during any one (1) year. Nothing in this section shall be interpreted in any manner as to prevent the 

continuing operation of state-supported university programs. (2) Employer-sponsored training shall 

include an evaluation by the local community or junior college that serves the employer to ensure that 

the training provided is job related and conforms to the definition of "skills training" as hereinafter 

defined. (3) Employers shall be certified as eligible for the tax credit by the local community or junior 

college that serves the employer and the State Tax Commission. (4) For the purposes of this section: 

(a) "Skills training" means any employer-sponsored training by an appropriate community/junior 
college or training approved by such community/junior college that enhances skills that improve job 

performance. If the employer provides pre-employment training, the portion of the pre-employment 

training that involves skills training shall be eligible for the credit.  (b) "Employer-sponsored training" 



means training provided by the appropriate community/junior college in the district within which the 

employer is located or training approved by such community/junior college. (c) "Employer" means 

those permanent business enterprises as defined and set out in Section 57-73-21.  (5) The tax credits 

provided for in this section shall be in addition to all other tax credits heretofore granted by the laws of 

the state. (6) A community/junior college may commit to provide employer-sponsored skills training 

programs for an employer for a multiple number of years, not to exceed five (5) years.  (7) The State 

Board for Community and Junior Colleges shall make a report to the Legislature by January 30 of 
each year summarizing the number of participants, the junior or community college through which the 

training was offered and the type training offered. (8) This section shall stand repealed from and after 

July 1, 2012. 

Missouri 32.110 Firms providing neighborhood assistance to receive tax credits--Any business firm which 

engages in the activities of providing physical revitalization, economic development, job training or 

education for individuals, community services, or crime prevention in the state of Missouri shall 

receive a tax credit as provided in section 32.115 if the director of the department of economic 

development annually approves the proposal of the business firm; except that, no proposal shall be 

approved which does not have the endorsement of the agency of local government within the area in 

which the business firm is engaging in such activities which has adopted an overall community or 

neighborhood development plan that the proposal is consistent with such plan. The proposal shall set 

forth the program to be conducted, the neighborhood area to be served, why the program is needed, 

the estimated amount to be contributed to the program and the plans for implementing the program. If, 
in the opinion of the director of the department of economic development, a business firm's 

contribution can more consistently with the purposes of sections 32.100 to 32.125 be made through 

contributions to a neighborhood organization as defined in subdivision (13) of section 32.105, tax 

credits may be allowed as provided in section 32.115. The director of the department of economic 

development is hereby authorized to promulgate rules and regulations for establishing criteria for 

evaluating such proposals by business firms for approval or disapproval and for establishing priorities 

for approval or disapproval of such proposals by business firms with the assistance and approval of the 

director of the department of revenue. The total amount of tax credit granted for programs approved 

pursuant to sections 32.100 to 32.125 shall not exceed fourteen million dollars in fiscal year 1999 and 

twenty-six million dollars in fiscal year 2000, and any subsequent fiscal year, except as otherwise 

provided for proposals approved pursuant to section 32.111, 32.112 or 32.117. All tax credits 
authorized pursuant to the provisions of sections 32.100 to 32.125 may be used as a state match to 

secure additional federal funding. 

32.112 Tax credit for business making contribution to neighborhood organizationðProposal 

required, contentðRules authorizedðApproval or disapproval by commission to be filedð

Approval to contain maximum tax credit allowed--Any business firm which makes a contribution 

to a neighborhood organization, a significant part of whose activities consist of affordable housing 

assistance activities or market rate housing in distressed communities as defined in section 135.530, 

RSMo, in the state of Missouri, shall receive a tax credit as provided in section 32.115 if the 

commission approves a proposal submitted by one or more business firms for the general operating 

assistance of such neighborhood organization. The proposal shall set forth the activities of the 

neighborhood organization, including the affordable housing assistance activities or market rate 
housing in distressed communities, the neighborhood area to be served, why the activities are needed, 

the estimated amount to be contributed to the neighborhood organization, and a list of the business 

firms proposing to make the contributions. The commission is hereby authorized to promulgate rules 

and regulations pursuant to section 536.024, RSMo, for establishing criteria for evaluating such 

proposals by business firms for approval or disapproval, and for the certification of eligibility for tax 

credits authorized pursuant to this section. The decision of the commission to approve or disapprove a 

proposal pursuant to this section shall be in writing and, if approved, the maximum credit allowable to 

the business firm shall be stated. A copy of the decision of the commission shall be transmitted to the 

director of revenue and to the governor. A copy of the certification approved by the commission and a 

statement of the total amount of credits approved, the amount of credits previously taken by the 

taxpayer and the amount being claimed for the current tax year shall be filed in a manner and form 

designated by the director of revenue for any tax year in which a tax credit is being claimed. 
 

32.115 Tax credits authorized, order in which appliedðAmount allowed annually, exceeded 



whenðUpper limit setðCarry -over permitted, enforceabilityðCredit limit for amount 

contributed, carry-over, total amount of credit allowed--The department of revenue shall grant a 

tax credit, to be applied in the following order until used, against: (1) The annual tax on gross 

premium receipts of insurance companies in chapter 148, RSMo;(2) The tax on banks determined 

pursuant to subdivision (2) of subsection 2 of section 148.030, RSMo;(3) The tax on banks determined 

in subdivision (1) of subsection 2 of section 148.030, RSMo;(4) The tax on other financial institutions 

in chapter 148, RSMo; (5) The corporation franchise tax in chapter 147, RSMo; (6) The state income 
tax in chapter 143, RSMo; and 1(7) The annual tax on gross receipts of express companies in chapter 

153, RSMo.  2. For proposals approved pursuant to section 32.110:(1) The amount of the tax credit 

shall not exceed fifty percent of the total amount contributed during the taxable year by the business 

firm or, in the case of a financial institution, where applicable, during the relevant income period in 

programs approved pursuant to section 32.110; (2) Except as provided in subsection 2 or 5 of this 

section, a tax credit of up to seventy percent may be allowed for contributions to programs where 

activities fall within the scope of special program priorities as defined with the approval of the 

governor in regulations promulgated by the director of the department of economic development; (3) 

Except as provided in subsection 2 or 5 of this section, the tax credit allowed for contributions to 

programs located in any community shall be equal to seventy percent of the total amount contributed 

where such community is a city, town or village which has fifteen thousand or less inhabitants as of 

the last decennial census and is located in a county which is either located in:(3)(a) An area that is not 
part of a standard metropolitan statistical area; (3)(b) A standard metropolitan statistical area but such 

county has only one city, town or village which has more than fifteen thousand inhabitants; or (3)(c) A 

standard metropolitan statistical area and a substantial number of persons in such county derive their 

income from agriculture. Such community may also be in an unincorporated area in such county as 

provided in subdivision (1), (2) or (3) of this subsection. Except in no case shall the total economic 

benefit of the combined federal and state tax savings to the taxpayer exceed the amount contributed by 

the taxpayer during the tax year; 32.115.2.(4) Such tax credit allocation, equal to seventy percent of 

the total amount contributed, shall not exceed four million dollars in fiscal year 1999 and six million 

dollars in fiscal year 2000 and any subsequent fiscal year. When the maximum dollar limit on the 

seventy percent tax credit allocation is committed, the tax credit allocation for such programs shall 

then be equal to fifty percent credit of the total amount contributed. Regulations establishing special 
program priorities are to be promulgated during the first month of each fiscal year and at such times 

during the year as the public interest dictates. Such credit shall not exceed two hundred and fifty 

thousand dollars annually except as provided in subdivision (5) of this subsection. No tax credit shall 

be approved for any bank, bank and trust company, insurance company, trust company, national bank, 

savings association, or building and loan association for activities that are a part of its normal course 

of business. Any tax credit not used in the period the contribution was made may be carried over the 

next five succeeding calendar or fiscal years until the full credit has been claimed. Except as otherwise 

provided for proposals approved pursuant to section 32.111, 32.112 or 32.117, in no event shall the 

total amount of all other tax credits allowed pursuant to sections 32.100 to 32.125 exceed thirty-two 

million dollars in any one fiscal year, of which six million shall be credits allowed pursuant to section 

135.460, RSMo. If six million dollars in credits are not approved, then the remaining credits may be 
used for programs approved pursuant to sections 32.100 to 32.125; (5) The credit may exceed two 

hundred fifty thousand dollars annually and shall not be limited if community services, crime 

prevention, education, job training, physical revitalization or economic development, as defined by 

section 32.105, is rendered in an area defined by federal or state law as an impoverished, economically 

distressed, or blighted area or as a neighborhood experiencing problems endangering its existence as a 

viable and stable neighborhood, or if the community services, crime prevention, education, job 

training, physical revitalization or economic development is limited to impoverished persons.  3. For 

proposals approved pursuant to section 32.111:(1) The amount of the tax credit shall not exceed fifty-

five percent of the total amount invested in affordable housing assistance activities or market rate 

housing in distressed communities as defined in section 135.530, RSMo, by a business firm. 

Whenever such investment is made in the form of an equity investment or a loan, as opposed to a 

donation alone, tax credits may be claimed only where the loan or equity investment is accompanied 
by a donation which is eligible for federal income tax charitable deduction, and where the total value 

of the tax credits herein plus the value of the federal income tax charitable deduction is less than or 

equal to the value of the donation. Any tax credit not used in the period for which the credit was 



approved may be carried over the next ten succeeding calendar or fiscal years until the full credit has 

been allowed. If the affordable housing units or market rate housing units in distressed communities 

for which a tax is claimed are within a larger structure, parts of which are not the subject of a tax 

credit claim, then expenditures applicable to the entire structure shall be reduced on a prorated basis in 

proportion to the ratio of the number of square feet devoted to the affordable housing units or market 

rate housing units in distressed communities, for purposes of determining the amount of the tax credit. 

The total amount of tax credit granted for programs approved pursuant to section 32.111 for the fiscal 
year beginning July 1, 1991, shall not exceed two million dollars, to be increased by no more than two 

million dollars each succeeding fiscal year, until the total tax credits that may be approved reaches ten 

million dollars in any fiscal year; (2) For any year during the compliance period indicated in the land 

use restriction agreement, the owner of the affordable housing rental units for which a credit is being 

claimed shall certify to the commission that all tenants renting claimed units are income eligible for 

affordable housing units and that the rentals for each claimed unit are in compliance with the 

provisions of sections 32.100 to 32.125. The commission is authorized, in its discretion, to audit the 

records and accounts of the owner to verify such certification;.(3) In the case of owner-occupied 

affordable housing units, the qualifying owner occupant shall, before the end of the first year in which 

credits are claimed, certify to the commission that the occupant is income eligible during the 

preceding two years, and at the time of the initial purchase contract, but not thereafter. The qualifying 

owner occupant shall further certify to the commission, before the end of the first year in which credits 
are claimed, that during the compliance period indicated in the land use restriction agreement, the cost 

of the affordable housing unit to the occupant for the claimed unit can reasonably be projected to be in 

compliance with the provisions of sections 32.100 to 32.125. Any succeeding owner occupant 

acquiring the affordable housing unit during the compliance period indicated in the land use restriction 

agreement shall make the same certification; (4) If at any time during the compliance period the 

commission determines a project for which a proposal has been approved is not in compliance with 

the applicable provisions of sections 32.100 to 32.125 or rules promulgated therefor, the commission 

may within one hundred fifty days of notice to the owner either seek injunctive enforcement action 

against the owner, or seek legal damages against the owner representing the value of the tax credits, or 

foreclose on the lien in the land use restriction agreement, selling the project at a public sale, and 

paying to the owner the proceeds of the sale, less the costs of the sale and less the value of all tax 
credits allowed herein. The commission shall remit to the director of revenue the portion of the legal 

damages collected or the sale proceeds representing the value of the tax credits. However, except in 

the event of intentional fraud by the taxpayer, the proposal's certificate of eligibility for tax credits 

shall not be revoked. .4. For proposals approved pursuant to section 32.112, the amount of the tax 

credit shall not exceed fifty-five percent of the total amount contributed to a neighborhood 

organization by business firms. Any tax credit not used in the period for which the credit was 

approved may be carried over the next ten succeeding calendar or fiscal years until the full credit has 

been allowed. The total amount of tax credit granted for programs approved pursuant to section 32.112 

shall not exceed one million dollars for each fiscal year. .5. The total amount of tax credits used for 

market rate housing in distressed communities pursuant to sections 32.100 to 32.125 shall not exceed 

thirty percent of the total amount of all tax credits authorized pursuant to sections 32.111 and 32.112. 
 

32.117 Homelessness assistance projectsðBusiness firms proposing to provide, approval 

requiredðLocation of project requirementsðTax credit, amount --1. Any business firm which 

engages in the activity of providing a homeless assistance project for low income persons in the state 

of Missouri shall receive a tax credit as provided in section 32.115, RSMo, if the division of 

community development within the department of economic development annually approves the 

proposal of the business firm. The proposal shall only be approved if the project is located in a city 

with a population of four hundred thousand or more inhabitants which is located in more than one 

county and which serves a mix of rural and urban counties.  2. For purposes of this section low income 

persons shall mean families or persons with incomes of fifty percent or less of median income 

adjusted for family size as allowed by the department of housing and urban development (HUD) under 

section 8. The purpose of a homeless assistance project shall be to serve low income families or 
persons who are experiencing economic crisis caused by one or more of the following: (1)  Loss of 

employment; (2)  Medical disability or emergency; (3) Loss or delay of some form of public 

assistance benefits; (4) Natural disaster; (5) Substantial change in household composition;(6) 



Victimization by criminal activity; (7) Illegal action by a landlord;(8) Displacement by government or 

private action; or (9) Some other condition which constitutes a hardship. 4. The amount of the tax 

credit shall not exceed fifty-five percent of the value of the proposal benefits, which shall include one 

or more of the following types of benefits to low income persons in order to be eligible: (1) Payment 

of rent or mortgage for not more than three months during any twelve month period; (2) Payment to a 

landlord of a rent deposit or a security deposit for not more than two months during any twelve month 

period; (3) Case management services which shall include support services such as child care, 
education resource assistance, job resource assistance, counseling, and resource and referral; .(4) 

Outreach services to low income persons to prevent homelessness; (5) Transitional housing facilities 

with support services. 5. The homeless assistance program shall give priority to the following types of 

low income families or individuals: (1) Families with minor children who are in imminent danger of 

removal from the family because of a lack of suitable housing accommodation; (2) Single parent 

household; (3) Other households with children; (4) Households with a disabled household member or 

a household member who is at least sixty-five years of age; (5) All other households. 6. The 

organization implementing a homeless assistance program pursuant to this section shall make annual 

reports identifying the goal of the program, the number of recipients served, the type of services 

rendered, and moneys expended to provide the program. The program report shall be submitted to the 

governor, speaker of the house of representatives and the president pro tem of the senate. These 

reports shall also be available to the general public upon request. 7. For each of the fiscal years 
beginning on July 1, 1991 and July 1, 1992, one million dollars in tax credits may be allowed to be 

used for the homeless assistance pilot project, pursuant to this section. 

 

135.110 Tax credit for new or expanded business facilityðcomputation ð maximum years and 

amount allowedðno credit allowed a public utility and certain businessesðdefinitions--.1. Any 

taxpayer who shall establish a new business facility shall be allowed a credit, each year for ten years, 

in an amount determined pursuant to subsection 2 or 3 of this section, whichever is applicable, against 

the tax imposed by chapter 143, RSMo, excluding withholding tax imposed by sections 143.191 to 

143.265, RSMo, or an insurance company which shall establish a new business facility by satisfying 

the requirements in subdivision (7) of section 135.100 shall be allowed a credit against the tax 

otherwise imposed by chapter 148, RSMo, and in the case of an insurance company exempt from the 
thirty percent employee requirement of section 135.230, against any obligation imposed pursuant to 

section 375.916, RSMo, except that no taxpayer shall be entitled to multiple ten-year periods for 

subsequent expansions at the same facility, except as otherwise provided in this section. For the 

purpose of this section, the term ñfacilityò shall mean, and be limited to, the facility or facilities which 

are located on the same site in which the new business facility is located, and in which the business 

conducted at such facility or facilities is directly related to the business conducted at the new business 

facility. Notwithstanding the provisions of this subsection, a taxpayer may be entitled to an additional 

ten-year period if a new business facility is expanded in the eighth, ninth or tenth year of the current 

ten-year period or in subsequent years following the expiration of the ten-year period, if the number of 

new business facility employees attributed to such expansion is at least twenty-five and the amount of 

new business facility investment attributed to such expansion is at least one million dollars. Credits 
may not be carried forward but shall be claimed for the taxable year during which commencement of 

commercial operations occurs at such new business facility, and for each of the nine succeeding 

taxable years. A letter of intent, as provided for in section 135.258, RSMo, must be filed with the 

department of economic development no later than fifteen days prior to the commencement of 

commercial operations at the new business facility. The initial application for claiming tax credits 

must be made in the taxpayer's tax period immediately following the tax period in which 

commencement of commercial operations began at the new business facility. This provision shall have 

effect on all initial applications filed on or after August 28, 1992. No credit shall be allowed pursuant 

to this section unless the number of new business facility employees engaged or maintained in 

employment at the new business facility for the taxable year for which the credit is claimed equals or 

exceeds two; except that the number of new business facility employees engaged or maintained in 

employment by a revenue producing enterprise other than a revenue producing enterprise defined in 
paragraphs (a) to (g) and (i) to ( l) of subdivision (11) of section 135.100 which establishes an office 

as defined in subdivision (8) of section 135.100 shall equal or exceed twenty-five. .2. For tax periods 

beginning after August 28, 1991, in the case of a taxpayer operating an existing business facility, the 



credit allowed by subsection 1 of this section shall offset the greater of: (1) Some portion of the 

income tax otherwise imposed by chapter 143, RSMo, excluding withholding tax imposed by sections 

143.191 to 143.265, RSMo, or in the case of an insurance company, the tax on the direct premiums, as 

defined in chapter 148, RSMo, and in the case of an insurance company exempt from the thirty 

percent employee requirement of section 135.230, against any obligation imposed pursuant to section 

375.916, RSMo, with respect to such taxpayer's new business facility income for the taxable year for 

which such credit is allowed; or (2) Up to fifty percent or, in the case of an economic development 
project located within a distressed community as defined in section 135.530, RSMo, seventy-five 

percent of the business income tax otherwise imposed by chapter 143, RSMo, excluding withholding 

tax imposed by sections 143.191 to 143.265, RSMo, or in the case of an insurance company, the tax 

on the direct premiums, as defined in chapter 148, RSMo, and in the case of an insurance company 

exempt from the thirty percent employee requirement of section 135.230, RSMo, against any 

obligation imposed pursuant to section 375.916, RSMo, if the business operates no other facilities in 

Missouri. In the case of an existing business facility operating more than one facility in Missouri, the 

credit allowed in subsection 1 of this section shall offset up to the greater of the portion prescribed in 

subdivision (1) of this subsection or twenty-five percent or, in the case of an economic development 

project located within a distressed community as defined in section 135.530, RSMo, thirty-five 

percent of the business' tax, except that no taxpayer operating more than one facility in Missouri shall 

be allowed to offset more than twenty-five percent or, in the case of an economic development project 
located within a distressed community as defined in section 135.530, RSMo, thirty-five percent of the 

taxpayer's business income tax in any tax period under the method prescribed in this subdivision. Such 

credit shall be an amount equal to the sum of one hundred dollars or, in the case of an economic 

development project located within a distressed community as defined in section 135.530, RSMo, one 

hundred fifty dollars for each new business facility employee plus one hundred dollars or, in the case 

of an economic development project located within a distressed community as defined in section 

135.530, RSMo, one hundred fifty dollars for each one hundred thousand dollars, or major fraction 

thereof (which shall be deemed to be fifty-one percent or more) in new business facility investment. 

For the purpose of this section, tax credits earned by a taxpayer, who establishes a new business 

facility because it satisfies the requirements of paragraph (c) of subdivision (4) of section 135.100, 

shall offset the greater of the portion prescribed in subdivision (1) of this subsection or up to fifty 
percent or, in the case of an economic development project located within a distressed community as 

defined in section 135.530, RSMo, seventy-five percent of the business' tax provided the business 

operates no other facilities in Missouri. In the case of a business operating more than one facility in 

Missouri, the credit allowed in subsection 1 of this section shall offset up to the greater of the portion 

prescribed in subdivision (1) of this subsection or twenty-five percent or, in the case of an economic 

development project located within a distressed community as defined in section 135.530, RSMo, 

thirty-five percent of the business' tax, except that no taxpayer operating more than one facility in 

Missouri shall be allowed to offset more than twenty-five percent or, in the case of an economic 

development project located within a distressed community as defined in section 135.530, RSMo, 

thirty-five percent of the taxpayer's business income tax in any tax period under the method prescribed 

in this subdivision. .3. For tax periods beginning after August 28, 1991, in the case of a taxpayer not 
operating an existing business facility, the credit allowed by subsection 1 of this section shall offset 

the greater of: (1) Some portion of the income tax otherwise imposed by chapter 143, RSMo, 

excluding withholding tax imposed by sections 143.191 to 143.265, RSMo, or in the case of an 

insurance company, the tax on the direct premiums, as defined in chapter 148, RSMo, and in the case 

of an insurance company exempt from the thirty percent employee requirement of section 135.230, 

against any obligation imposed pursuant to section 375.916, RSMo, with respect to such taxpayer's 

new business facility income for the taxable year for which such credit is allowed; or (2) Up to one 

hundred percent of the business income tax otherwise imposed by chapter 143, RSMo, excluding 

withholding tax imposed by sections 143.191 to 143.265, RSMo, or in the case of an insurance 

company, the tax on the direct premiums, as defined in chapter 148, RSMo, and in the case of an 

insurance company exempt from the thirty percent employee requirement of section 135.230, against 

any obligation imposed pursuant to section 375.916, RSMo, if the business has no other facilities 
operating in Missouri. In the case of a taxpayer not operating an existing business and operating more 

than one facility in Missouri, the credit allowed by subsection 1 of this section shall offset up to the 

greater of the portion prescribed in subdivision (1) of this subsection or twenty-five percent or, in the 



case of an economic development project located within a distressed community as defined in section 

135.530, RSMo, thirty-five percent of the business' tax, except that no taxpayer operating more than 

one facility in Missouri shall be allowed to offset more than twenty-five percent or, in the case of an 

economic development project located within a distressed community as defined in section 135.530, 

RSMo, thirty-five percent of the taxpayer's business income tax in any tax period under the method 

prescribed in this subdivision. Such credit shall be an amount equal to the sum of seventy-five dollars 

or, in the case of an economic development project located within a distressed community as defined 
in section 135.530, RSMo, one hundred twenty-five dollars for each new business facility employee 

plus seventy-five dollars or, in the case of an economic development project located within a 

distressed community as defined in section 135.530, RSMo, one hundred twenty-five dollars for each 

one hundred thousand dollars, or major fraction thereof (which shall be deemed to be fifty- one 

percent or more) in new business facility investment. .4. The number of new business facility 

employees during any taxable year shall be determined by dividing by twelve the sum of the number 

of individuals employed on the last business day of each month of such taxable year. If the new 

business facility is in operation for less than the entire taxable year, the number of new business 

facility employees shall be determined by dividing the sum of the number of individuals employed on 

the last business day of each full calendar month during the portion of such taxable year during which 

the new business facility was in operation by the number of full calendar months during such period. 

For the purpose of computing the credit allowed by this section in the case of a facility which qualifies 
as a new business facility because it qualifies as a separate facility pursuant to subsection 6 of this 

section, and, in the case of a new business facility which satisfies the requirements of paragraph (c) of 

subdivision (4) of section 135.100, or subdivision (10) of section 135.100, the number of new business 

facility employees at such facility shall be reduced by the average number of individuals employed, 

computed as provided in this subsection, at the facility during the taxable year immediately preceding 

the taxable year in which such expansion, acquisition, or replacement occurred and shall further be 

reduced by the number of individuals employed by the taxpayer or related taxpayer that was 

subsequently transferred to the new business facility from another Missouri facility and for which 

credits authorized in this section are not being earned, whether such credits are earned because of an 

expansion, acquisition, relocation or the establishment of a new facility. .5. For the purpose of 

computing the credit allowed by this section in the case of a facility which qualifies as a new business 
facility because it qualifies as a separate facility pursuant to subsection 6 of this section, and, in the 

case of a new business facility which satisfies the requirements of paragraph (c) of subdivision (4) of 

section 135.100 or subdivision (10) of section 135.100, the amount of the taxpayer's new business 

facility investment in such facility shall be reduced by the average amount, computed as provided in 

subdivision (7) section 135.100 for new business facility investment, of the investment of the 

taxpayer, or related taxpayer immediately preceding such expansion or replacement or at the time of 

acquisition. Furthermore, the amount of the taxpayer's new business facility investment shall also be 

reduced by the amount of investment employed by the taxpayer or related taxpayer which was 

subsequently transferred to the new business facility from another Missouri facility and for which 

credits authorized in this section are not being earned, whether such credits are earned because of an 

expansion, acquisition, relocation or the establishment of a new facility. .6. If a facility, which does 
not constitute a new business facility, is expanded by the taxpayer, the expansion shall be considered a 

separate facility eligible for the credit allowed by this section if:(1) The taxpayer's new business 

facility investment in the expansion during the tax period in which the credits allowed in this section 

are claimed exceeds one hundred thousand dollars, or, if less, one hundred percent of the investment in 

the original facility prior to expansion and if the number of new business facility employees engaged 

or maintained in employment at the expansion facility for the taxable year for which credit is claimed 

equals or exceeds two, except that the number of new business facility employees engaged or 

maintained in employment at the expansion facility for the taxable year for which the credit is claimed 

equals or exceeds twenty-five if an office as defined in subdivision (8) of section 135.100 is 

established by a revenue producing enterprise other than a revenue producing enterprise defined in 

paragraphs (a) to (g) and (i) to ( l) of subdivision (11) of section 135.100 and the total number of 

employees at the facility after the expansion is at least two greater than the total number of employees 
before the expansion, except that the total number of employees at the facility after the expansion is at 

least greater than the number of employees before the expansion by twenty-five, if an office as defined 

in subdivision (8) of section 135.100 is established by a revenue producing enterprise other than a 



revenue producing enterprise defined in paragraphs (a) to (g) and (i) to ( l) of subdivision (11) of 

section 135.100; and (2) The expansion otherwise constitutes a new business facility. The taxpayer's 

investment in the expansion and in the original facility prior to expansion shall be determined in the 

manner provided in subdivision (7) of section 135.100. .7. No credit shall be allowed pursuant to this 

section to a public utility, as such term is defined in section 386.020, RSMo. Notwithstanding any 

provision of this subsection to the contrary, motor carriers, barge lines or railroads engaged in 

transporting property for hire, or any interexchange telecommunications company or local exchange 
telecommunications company that establishes a new business facility shall be eligible to qualify for 

credits allowed in this section.  .8. For the purposes of the credit described in this section, in the case 

of a corporation described in section 143.471, RSMo, or partnership, in computing Missouri's tax 

liability, this credit shall be allowed to the following: (1) The shareholders of the corporation 

described in section 143.471 RSMo; (2) The partners of the partnership. This credit shall be 

apportioned to the entities described in subdivisions (1) and (2) of this subsection in proportion to their 

share of ownership on the last day of the taxpayer's period.  .9. Notwithstanding any provision of law 

to the contrary, any employee-owned engineering firm classified as SIC 8711, architectural firm as 

classified SIC 8712, or accounting firm classified SIC 8721 establishing a new business facility 

because it qualifies as a headquarters as defined ill subsection 10 of this section, shall be allowed the 

credits described in subsection 11 of this section under the same terms and conditions prescribed in 

sections 135.100 to 135.150; provided: (1) Such facility maintains an average of at least five hundred 
new business facility employees as defined in subdivision (5) of section 135.100 during the taxpayer's 

tax period in which such credits are being claimed; and (2) Such facility maintains an average of at 

least twenty million dollars in new business facility investment as defined in subdivision (7) of section 

135.100 during the taxpayer's tax period in which such credits are being claimed. .10. For the purpose 

of the credits allowed in subsection 9 of this section: (1) ñEmployee-ownedò means the business 

employees own directly or indirectly, including through an employee stock ownership plan or trust at 

least: (1)(a) Seventy-five percent of the total business stock, if the taxpayer is a corporation described 

in section 143.441, RSMo; or (1)(b) One hundred percent of the interest in the business if the taxpayer 

is a corporation described in section 143.471, RSMo, a partnership, or a limited liability company; and 

(2) ñHeadquartersò means: (2)(a) The administrative management of at least three integrated facilities 

operated by the taxpayer or related taxpayer; and (2)(b) The taxpayer's business has been 
headquartered in this state for more than fifty years. .11. The tax credits allowed in subsection 9 of this 

section shall be the greater of: (1) Four hundred dollars for each new business facility employee as 

computed in subsection 4 of this section and four percent of new business facility investment as 

computed in subsection 5 of this section; or (2) Five hundred dollars for each new business facility 

employee as computed in subsection 4 of this section, and five hundred dollars of each one hundred 

thousand dollars of new business facility investment as computed in subsection 5 of this section. .12. 

For the purpose of the credit described in subsection 9 of this section, in the case of a small 

corporation described in section 143.471, RSMo, or a partnership, or a limited liability company, the 

credits allowed in subsection 9 of this section shall be apportioned in proportion to the share of 

ownership of each shareholder, partner or stockholder on the last day of the taxpayer's tax period for 

which such credits are being claimed.  .13. For the purpose of the credit described in subsection 9 of 
this section, tax credits earned, to the extent such credits exceed the taxpayer's Missouri tax on taxable 

business income, shall constitute an overpayment of taxes and in such case, be refunded to the 

taxpayer provided such refunds are used by the taxpayer to purchase specified facility items. For the 

purpose of the refund as authorized in this subsection, ñspecified facility itemsò means equipment, 

computers, computer software, copiers, tenant finishing, furniture and fixtures installed and in use at 

the new business facility during the taxpayer's taxable year. The taxpayer shall perfect such refund by 

attesting in writing to the director, subject to the penalties of perjury, the requirements prescribed in 

this subsection have been met and submitting any other information the director may require. .14. Not 

withstanding any provision of law to the contrary, any taxpayer may sell, assign, exchange, convey or 

otherwise transfer tax credits allowed in subsection 9 of this section under the terms and conditions 

prescribed in subdivisions (1) and (2) of this subsection. Such taxpayer, referred to as the assignor for 

the purpose of this subsection, may sell, assign, exchange or otherwise transfer earned tax credits:(1) 
For no less than seventy-five percent of the par value of such credits; and( 2) In an amount not to 

exceed one hundred percent of such earned credits. The taxpayer acquiring the earned credits referred 

to as the assignee for the purpose of this subsection may use the acquired credits to offset up to one 



hundred percent of the tax liabilities otherwise imposed by chapter 143, RSMo, excluding withholding 

tax imposed by sections 143.191 to 143.261, RSMo, or chapter 148, RSMo, or in the case of an 

insurance company exempt from the thirty percent employee requirement of section 135.230, RSMo, 

against any obligation imposed pursuant to section 375.916, RSMo. Unused credits in the hands of the 

assignee may be carried forward for up to five tax periods, provided all such credits shall be claimed 

within ten tax periods following the tax period in which commencement of commercial operations 

occurred at the new business facility. The assignor shall enter into a written agreement with the 
assignee establishing the terms and conditions of the agreement and shall perfect such transfer by 

notifying the director in writing within thirty calendar days following the effective date of the transfer 

and shall provide any information as may be required by the director to administer and carry out the 

provisions of this subsection. Notwithstanding any other provision of law to the contrary, the amount 

received by the assignor of such tax credit shall be taxable as income of the assignor, and the 

difference between the amount paid by the assignee and the par value of the credits shall be taxable as 

income of the assignee. 

 

135.115 Tax credit for new or expanded business facilityðcomputation ð maximum years and 

amount allowedðno credit allowed a public utility and certain businessesðdefinitions--The 

right to receive the tax credits described in section 135.110 shall vest in the taxpayer upon 

commencement of operations of the revenue-producing enterprise, but the taxpayer shall waive such 
vested right for any given year in which the taxpayer fails to meet the terms and conditions of sections 

135.100 to 135.150. Representations made by the department of economic development and relied 

upon in good faith by the taxpayer shall be binding upon the state of Missouri to the extent such 

representations are consistent with the provisions of this chapter. The provisions of this section shall 

apply to all revenue-producing enterprises which are eligible for incentives pursuant to this section 

and which commenced operations on or after January 1, 1990, to the extent such incentives do not 

exceed the ten-year limitation set forth in subsection 1 of section 135.110. 

 

135.110ðvesting of credits and exemptions, whenðwaiver of credits and exemptions, when--.1. 

The credits otherwise provided by sections 135.100 to 135.150 shall upon proper application be 

granted to any taxpayer who shall establish and operate a new business facility located within an 
enterprise zone, except one designated pursuant to subsection 5 of section 135.230, on the same terms 

and conditions specified in those sections, except that: .1.(1) The credit otherwise allowed for each 

new business facility employee employed within an enterprise zone shall be four hundred dollars; 

.1.(2) An additional credit of four hundred dollars shall be granted for each twelve-month period that a 

new business facility employee is a resident of an enterprise zone; .1.(3) An additional credit of four 

hundred dollars shall be granted for each twelve-month period that the person employed as a new 

business facility employee is a person who, at the time of such employment by the new business 

facility, met the criteria as set forth in section 135.240; .1.(4) The credit otherwise allowed for new 

business facility investment shall be equal to the sum of ten percent of the first ten thousand dollars of 

such qualifying investment, plus five percent of the next ninety thousand dollars of such qualifying 

investment, plus two percent of all remaining qualifying investments within an enterprise zone; .1.(5) 
In the case of a small corporation described in section 143.471, RSMo, or a partnership, the credits 

granted by this section shall be apportioned in proportion to the share of ownership of the taxpayer on 

the last day of the taxpayer's tax period for which such tax credits are being claimed, to the following: 

.1.(5)(a) The shareholders of a small corporation described in section 143.471, RSMo; .1.(5)(b) The 

partners in a partnership; .1.(6) In the case of financial institutions described pursuant to the provisions 

of chapter 148, RSMo, the credits allowed in subdivisions (1), (2), (3) and (4) of this subsection and 

the credit allowed in section 135.235 may be used to offset the tax imposed by chapter 148, RSMo, 

and, in the case of an insurance company exempt from the thirty percent employee requirement of 

section 135.230, any obligations imposed pursuant to section 375.916, RSMo, subject to the same 

method of apportionment as prescribed for taxes imposed by chapter 143, RSMo, and as provided in 

subdivision (6) of section 135.100 and subsections 2 and 3 of section 135.110; .1.(7) If a facility 

within an enterprise zone, which does not constitute a new business facility, is expanded or improved 
by the taxpayer within the enterprise zone, the expansion or improvement shall be considered a 

separate facility eligible for the credits allowed in this section and section 135.235, and the exemption 

allowed in section 135.220, if: .1.(7)(a) The new business facility investment in the expansion or 



improvement during the tax period in which such credits and the exemption are claimed exceeds one 

hundred thousand dollars or, if less than one hundred thousand dollars, is twenty-five percent of the 

investment in the original facility prior to expansion or improvement; and .1.(7)(b) The expansion or 

improvement otherwise constitutes a new business facility; and 1.(7)(c) The number of new business 

facility employees engaged or maintained in employment at the expanded or improved facility for the 

taxable year for which the credit is claimed equals or exceeds two and the total number of employees 

at the facility after expansion or improvement is at least two greater than the total number of 
employees before expansion or improvement. The taxpayer's investment in the expansion or 

improvement and in the original facility prior to expansion or improvement shall be determined in the 

manner provided in subdivision (7) of section 135.100; 1.(8) For the purpose of sections 135.200 to 

135.256, an office as defined in subdivision (8) of section 135.100, when established, must create and 

maintain at least two new business facility employees as defined in subdivision (5) of section 135.100; 

.1.(9) In the case where a person employed by the new business facility is a resident of the enterprise 

zone for less than a twelve-month period, or in the case where a person employed as a new business 

facility employee is a person who, at the time of such employment by the new business facility, met 

the criteria as set forth in section 135.240, is employed for less than a twelve-month period, the credits 

allowed by subdivisions (2) and (3) of this subsection shall be determined by multiplying four hundred 

dollars, by a fraction, the numerator of which is the number of calendar days during the taxpayer's tax 

year for which such credits are claimed, in which the person met the requirements prescribed in 
subdivision (2) or (3) of this subsection, and the denominator of which is three hundred and sixty-five, 

except that such credit shall not exceed four hundred dollars per employee in any one taxable year; 

.1.(10) The deferment of tax credit authorized in section 135.120 shall not be available to taxpayers 

establishing a new business facility in an enterprise zone;  .1.(11) The allowance for additional ten-

year periods to certain new business facilities as prescribed in subsection 1 of section 135.110, shall 

not be available to taxpayers expanding a new business facility in an enterprise zone, except that any 

taxpayer who has been eligible to earn enterprise zone tax benefits for ten tax periods, or until the 

expiration of the fifteen-year period as prescribed in subsection 1 of section 135.230, or for the 

maximum period otherwise allowed by law, may qualify for the tax credits allowed in section 135.110 

if otherwise eligible, pursuant to the same terms and conditions prescribed in sections 135.100 to 

135.150;  1.(12) Taxpayers who establish a new business facility by operating a revenue producing 
enterprise as defined in paragraph (d) of subdivision (6) of section 135.200, shall not be required to 

create and maintain new business facility employees.  .2. The tax credits described in subdivisions (1), 

(2), (3) and (4) of subsection 1 of this section, the training credit allowed in section 135.235, and the 

income exemption allowed in section 135.220, shall be allowed to any taxpayer, under the same terms 

and conditions specified in such sections, who establishes a new business facility in an enterprise zone 

designated pursuant to subsection 5 of section 135.230, except that all such tax benefits shall be 

removed not later than seven years after the enterprise zone is designated as such.  .3. Notwithstanding 

any provision of law to the contrary, any taxpayer who establishes a new business facility in an 

enterprise zone, may elect to forfeit the tax credits otherwise allowed in section 135.235 and this 

section and the exemptions otherwise allowed in sections 135.215 and 135.220 and the refund 

otherwise allowed in section 135.245, and in lieu thereof; claim the tax credits allowed in section 
135.110, pursuant to the same terms and conditions prescribed in sections 135.100 to 135.150. To 

perfect the election, the taxpayer shall attach written notification of such election to the taxpayer's 

initial application for claiming tax credits. The election shall be irreversible once perfected.  .4. The 

right to receive the income exemption described in section 135.220, the tax credits described in 

subsection 1 of this section and the training credit allowed in section 135.235 shall vest in the taxpayer 

upon commencement of operations of the revenue-producing enterprise, but such vested right shall be 

waived by the taxpayer for any given year in which the terms and conditions of sections 135.100 to 

135.268 are not met. Representations made by the department and relied upon in good faith by the 

taxpayer shall be binding upon the state of Missouri insofar as they are consistent with the provisions 

of this chapter. The provisions of this subsection shall apply to all revenue-producing enterprises 

which are eligible for incentives pursuant to this subsection and which commenced operation on or 

after January 1, 1996, to the extent such incentives do not exceed the fifteen-year limitation pursuant 
to subsection 1 of section 135.230 or the seven-year limitation pursuant to subsection 5 of section 

135.230. The provisions of this subsection shall apply to all revenue producing enterprises which are 

eligible for the incentives set forth in this subsection, and which began operation after January 1, 1996, 



to the extent such incentives do not exceed the fifteen-year limitation set forth in subsection 1 of 

section 135.230, or the seven-year limit set forth in subsection 5 of section 135.230. 

 

135.230 Tax credits and exemptions, maximum period grantedðcalculation formulaðemployee 

requirements, waived or reduced, whenðmotor carrier, tax credits, conditionsðexpansion of 

boundaries of enterprise zoneðpetition for additional period,  qualifications -- .1. The exemption 

or credit established and allowed by section 135.220 and the credits allowed and established by 
subdivisions (1), (2), (3) and (4) of subsection 1 of section 135.225 shall be granted with respect to 

any new business facility located within an enterprise zone for a vested period not to exceed ten years 

following the date upon which the new business facility commences operation within the enterprise 

zone and such exemption shall be calculated, for each succeeding year of eligibility, in accordance 

with the formulas applied in the initial year in which the new business facility is certified as such, 

subject, however, to the limitation that all such credits allowed in sections 135.225 and 135.235 and 

the exemption allowed in section 135.220 shall be removed not later than fifteen years after the 

enterprise zone is designated as such. No credits shall be allowed pursuant to subdivision (1), (2), (3) 

or (4) of subsection 1 of section 135.225 or section 135.235 and no exemption shall be allowed 

pursuant to section 135.220 unless the number of new business facility employees engaged or 

maintained in employment at the new business facility for the taxable year for which the credit is 

claimed equals or exceeds two or the new business facility is a revenue-producing enterprise as 
defined in paragraph (d) of subdivision (6) of section 135.200. In order to qualify for either the 

exemption pursuant to section 135.220 or the credit pursuant to subdivision (4) of subsection 1 of 

section 135.225, or both, it shall be required that at least thirty percent of new business facility 

employees, as determined by subsection 4 of section 135.110, meet the criteria established in section 

135.240 or are residents of an enterprise zone or some combination thereof, except taxpayers who 

establish a new business facility by operating a revenue-producing enterprise as defined in paragraph 

(d) of subdivision (6) of section 135.200 or any taxpayer that is an insurance company that established 

a new business facility satisfying the requirements of subdivision (8) of section 135.100 located within 

an enterprise zone after June 30, 1993, and before December 31, 1994, and that employs in excess of 

three hundred fifty new business facility employees at such facility each tax period for which the 

credits allowable pursuant to subdivisions (1) to (4) of subsection 1 of section 135.225 are claimed 
shall not be required to meet such requirement. A new business facility described as SIC 3751 shall be 

required to employ fifteen percent of such employees instead of the required thirty percent. For the 

purpose of satisfying the thirty-percent requirement, residents must have lived in the enterprise zone 

for a period of at least one full calendar month and must have been employed at the new business 

facility for at least one full calendar month, and persons qualifying because they meet the 

requirements of section 135.240 must have satisfied such requirement at the time they were employed 

by the new business facility and must have been employed at the new business facility for at least one 

full calendar month. The director may temporarily reduce or waive this requirement for any business 

in an enterprise zone with ten or less full-time employees, and for businesses with eleven to twenty 

full -time employees this requirement may be temporarily reduced. No reduction or waiver may be 

granted for more than one tax period and shall not be renewable. The exemptions allowed in sections 
135.215 and 135.220 and the credits allowed in sections 135.225 and 135.235 and the refund 

established and authorized in section 135.245 shall not be allowed to any "public utility", as such term 

is defined in section 386.020, RSMo. For the purposes of achieving the fifteen percent employment 

requirement set forth in this subsection, a new business facility described as NAICS 336991 may 

count employees who were residents of the enterprise zone at the time they were employed by the new 

business facility and for at least ninety days thereafter, regardless of whether such employees continue 

to reside in the enterprise zone, so long as the employees remain employed by the new business 

facility and residents of the state of Missouri. .2. Notwithstanding the provisions of subsection 1 of 

this section, motor carriers, barge lines or railroads engaged in transporting property for hire or any 

interchange telecommunications company that establish a new business facility shall be eligible to 

qualify for the exemptions allowed in sections 135.215 and 135.220, and the credits allowed in 

sections 135.225 and 135.235 and the refund established and authorized in section 135.245, except 
that trucks, truck-trailers, truck semitrailers, rail or barge vehicles or other rolling stock for hire, track, 

switches, bridges, barges, tunnels, rail yards and spurs shall not constitute new business facility 

investment nor shall truck drivers or rail or barge vehicle operators constitute new business facility 



employees. .3. Notwithstanding any other provision of sections 135.200 to 135.256 to the contrary, 

motor carriers establishing a new business facility on or after January 1, 1993, but before January 1, 

1995, may qualify for the tax credits available pursuant to sections 135.225 and 135.235 and the 

exemption provided in section 135.220, even if such new business facility has not satisfied the 

employee criteria, provided that such taxpayer employs an average of at least two hundred persons at 

such facility, exclusive of truck drivers and provided that such taxpayer maintains an average 

investment of at least ten million dollars at such facility, exclusive of rolling stock, during the tax 
period for which such credits and exemption are being claimed. .4. Any governing authority having 

jurisdiction of an area that has been designated an enterprise zone may petition the department to 

expand the boundaries of such existing enterprise zone. The director may approve such expansion if 

the director finds that: .4.(1) The area to be expanded meets the requirements prescribed in section 

135.207 or 135.210, which is applicable; .4.(2) The area to be expanded is contiguous to the existing 

enterprise zone; and .4.(3) The number of expansions do not exceed three after August 28, 1994.  .5. 

Notwithstanding the fifteen-year limitation as prescribed in subsection 1 of this section, any governing 

authority having jurisdiction of an area that has been designated as an enterprise zone by the director, 

except one designated pursuant to this subsection, may file a petition, as prescribed by the director, for 

redesignation of such area for an additional period not to exceed seven years following the fifteenth 

anniversary of the enterprise zone's initial designation date; provided: .5.(1) The petition is filed with 

the director within three years prior to the date the tax credits authorized in sections 135.225 and 
135.235 and the exemption allowed in section 135.220 are required to be removed pursuant to 

subsection 1 of this section; .5.(2) The governing authority identifies and conforms the boundaries of 

the area to be designated a new enterprise zone to the political boundaries established by the latest 

decennial census, unless otherwise approved by the director; .5.(3) The area satisfies the requirements 

prescribed in subdivisions (3), (4) and (5) of section 135.205 according to the latest decennial census 

or other appropriate source as approved by the director; .5.(4) The governing authority satisfies the 

requirements prescribed in sections 135.210, 135.215 and 135.255; .5.(5) The director finds that the 

area is unlikely to support reasonable tax assessment or to experience reasonable economic growth 

without such designation; and .5.(6) The director's recommendation that the area be designated as an 

enterprise zone, is approved by the joint committee on economic development policy and planning, as 

otherwise required in subsection 3 of section 135.210. .6. Any taxpayer having established a new 
business facility in an enterprise zone except one designated pursuant to subsection 5 of this section, 

who did not earn the tax credits authorized in sections 135.225 and 135.235 and the exemption 

allowed in section 135.220 for the full ten-year period because of the fifteen-year limitation as 

prescribed in subsection 1 of section 135.230, shall be granted such benefits for ten tax years, less the 

number of tax years the benefits were claimed or could have been claimed prior to the expiration of 

the original fifteen-year period, except that such tax benefits shall not be earned for more than seven 

tax periods during the ensuing seven-year period, provided the taxpayer continues to operate the new 

business facility in an area that is designated an enterprise zone pursuant to subsection 5 of this 

section. Any taxpayer who establishes a new business facility subsequent to the commencement of the 

ensuing seven-year period, as authorized in subsection 5 of this section, may qualify for the tax credits 

authorized in sections 135.225 and 135.235, and the exemptions authorized in sections 135.215 and 
135.220, pursuant to the same terms and conditions as prescribed in sections 135.100 to 135.256. The 

designation of any enterprise zone pursuant to subsection 5 of this section shall not be subject to the 

fifty enterprise zone limitation imposed in subsection 4 of section 135.210. 

 

135.235 Tax credit for expense of training employeesðSmall corporations and partnerships--To 

the extent that expenses incurred by a new business facility in an enterprise zone for the training of 

persons employed in the operation of the new business facility is not covered by an existing federal, 

state or local program, such new business facility shall be eligible for a full tax credit equal to eighty 

percent of that portion of such training expenses which are in excess of four hundred dollars for each 

trainee who is a resident of the enterprise zone or who was at the time of such employment at the new 

business facility unemployable or difficult to employ as defined in section 135.240, provided such 

credit shall not exceed four hundred dollars for each employee trained. In the case of a small 
corporation described in section 143.471, RSMo, or a partnership, all credits allowed by this section 

shall be apportioned in proportion to the share of ownership of the business to the following:  (1) The 

shareholders of the corporation described in section 143.471, RSMo; or (2) The partners in a 



partnership. 

 

135.240 Employees for which employer may claim training credit--The provisions of subdivision 

(3) of section 135.225 and section 135.230 shall apply to employees determined to:  (1) Be difficult to 

employ. For the purpose of this section, a person difficult to employ shall mean a person who was 

unemployed for at least three months immediately prior to being employed at the new business facility 

in the enterprise zone; or (2) Be eligible for aid to families with dependent children or general relief 
programs. 

 

135.313 Credit for charcoal producers --.1. Any person, firm or corporation who engages in the 

business of producing charcoal or charcoal products in the state of Missouri shall be eligible for a tax 

credit on income taxes otherwise due pursuant to chapter 143, RSMo, except sections 143.191 to 

143.261, RSMo, as an incentive to implement safe and efficient environmental controls. The tax credit 

shall be equal to fifty percent of the purchase price of the best available control technology equipment 

connected with the production of charcoal in the state of Missouri or, if the taxpayer manufactures 

such equipment, fifty percent of the manufacturing cost of the equipment, to and including the year the 

equipment is put into service. The credit may be claimed for a period of eight years beginning with the 

1998 calendar year and is to be a tax credit against the tax otherwise due. .2. Any amount of credit 

which exceeds the tax due shall not be refunded but may be carried over to any subsequent taxable 
year, not to exceed seven years. .3. The charcoal producer may elect to assign to a third party the 

approved tax credit. Certification of assignment and other appropriate forms must be filed with the 

Missouri department of revenue and the department of economic development. .4. When applying for 

a tax credit, the charcoal producer specified in subsection 1 of this section shall make application for 

the credit to the division of environmental quality of the department of natural resources. The 

application shall identify the specific best available control technology equipment and the purchase 

price, or manufacturing cost of such equipment. The director of the department of natural resources is 

authorized to require permits to construct prior to the installation of best available control technology 

equipment and other information which he or she deems appropriate. .5. The director of the 

department of natural resources in conjunction with the department of economic development shall 

certify to the department of revenue that the best available control technology equipment meets the 
requirements to obtain a tax credit as specified in this section. 

 

135.490 Eligible small business to receive tax credit for efforts to comply with Americans With 

Disabilities Act, amountðjoint administration of tax credit --1. In order to encourage and foster 

community improvement, an eligible small business, as defined in section 44 of the Internal Revenue 

Code, shall be allowed a credit not to exceed five thousand dollars against the tax otherwise due 

pursuant to chapter 143, RSMo, not including sections 143.191 to 143.265, RSMo, in an amount equal 

to fifty percent of all eligible access expenditures exceeding the monetary cap provided by section 44 

of the Internal Revenue Code. For purposes of this section, ñeligible access expendituresò means 

amounts paid or incurred by the taxpayer in order to comply with applicable access requirements 

provided by the Americans With Disabilities Act of 1990, as further defined in section 44 of the 
Internal Revenue Code and federal rulings interpreting section 44 of the Internal Revenue Code. .2. 

The tax credit allowed by this section shall be claimed by the taxpayer at the time such taxpayer files a 

return. Any amount of tax credit which exceeds the tax due shall be carried over to any subsequent 

taxable year, but shall not be refunded and shall not be transferrable. .3. The director of the department 

of economic development and the director of the department of revenue shall jointly administer the tax 

credit authorized by this section. Both the director of the department of economic development and the 

director of the department of revenue are authorized to promulgate rules and regulations necessary to 

administer the provisions of this section. No rule or portion of a rule promulgated pursuant to the 

authority of this section shall become effective unless it has been promulgated pursuant to the 

provisions of chapter 536, RSMo. .4. The provisions of this section shall become effective on January 

1, 2000, and shall apply to all taxable years beginning after December 31, 1999. 

 

135.503 Amount of credit, how calculated, reductionðinsurance companies not required to pay 

retaliatory tax, whenðcarry forward ðlimitation on amounts of certified capital, allocation of 

certified capitalðnotification of limitation --.1. Any investor that makes an investment of certified 



capital shall, in the year of investment, earn a vested credit against state premium tax liability equal to 

the applicable percentage of the investor's investment of certified capital. An investor shall be entitled 

to take up to ten percent of the vested credit in any taxable year of the investor. Any time after three 

years after August 28, 1996, the director, with the approval of the commissioner of administration, 

may reduce the applicable percentage on a prospective basis. Any such reduction in the applicable 

percentage by the director shall not have any effect on credits against state premium tax liability which 

have been claimed or will be claimed by any investor with respect to credits which have been earned 
and vested pursuant to an investment of certified capital prior to the effective date of any such change.  

.2. An insurance company claiming a state premium tax credit earned through an investment in a 

certified capital company shall not be required to pay any additional retaliatory tax levied pursuant to 

section 375.916, RSMo, as a result of claiming such credit.  .3. The credit against state premium tax 

liability which is described in subsection 1 of this section may not exceed the state premium tax 

liability of the investor for any taxable year. All such credits against state premium tax liability may be 

carried forward indefinitely until the credits are utilized. The maximum amount of certified capital in 

one or more certified capital companies for which earned and vested tax credits will be allowed in any 

year to any one investor or its affiliates shall be limited to ten million dollars. .4. Except as provided in 

subsection 5 of this section, the aggregate amount of certified capital for which earned and vested 

credits against state premium tax liability are allowed for all persons pursuant to sections 135.500 to 

135.529 shall not exceed the following amounts: for calendar year 1996, $0.00; for calendar year 
1997, an amount which would entitle all Missouri certified capital company investors to take 

aggregate credits of five million dollars; and for any year thereafter, an additional amount to be 

determined by the director but not to exceed aggregate credits of ten million dollars for any year with 

the approval of the commissioner of administration and reported to the general assembly as provided 

in subsection 2 of section 33.282, RSMo, provided that the amount so determined shall not impair the 

ability of an investor with earned and vested credits which have been allowed in previous years to take 

them, pursuant to subsection 1 of this section. During any calendar year in which the limitation 

described in this subsection will limit the amount of certified capital for which earned and vested 

credits against state premium tax liability are allowed, certified capital for which credits are allowed 

will be allocated in order of priority based upon the date of filing of information described in 

subdivision (1) of subsection 5 of section 135.516. Certified capital limited in any calendar year by the 
application of the provisions of this subsection shall be allowed and allocated in the immediately 

succeeding calendar year in the order of priority set forth in this subsection. The department shall 

make separate allocations of certified capital for which credits are allowed under the limitations 

described in this subsection and under the limitations described in subsection 5 of this section. .5. In 

addition to the maximum amount pursuant to subsection 4 of this section, the aggregate amount of 

certified capital for which earned and vested credits against state premium tax liability are allowed for 

persons pursuant to sections 135.500 to 135.529 shall be the following: for calendar year 1999 and for 

any year thereafter, an amount to be determined by the director which would entitle all Missouri 

certified capital company investors to take aggregate credits not to exceed four million dollars for any 

year with the approval of the commissioner of administration and reported to the general assembly as 

provided in subsection 2 of section 33.282, RSMo, provided that the amount so determined shall not 
impair the ability of an investor with earned and vested credits which have been allowed in previous 

years or pursuant to the provisions of subsection 4 of this section to take them, pursuant to subsection 

1 of this section. For purposes of any requirement regarding the schedule of qualified investments for 

certified capital for which earned and vested credits against state premium tax liability are allowed 

pursuant to this subsection only, the definition of a ñqualified Missouri businessò as set forth in 

subdivision (14) of subsection 2 of section 135.500 means a Missouri business that is located in a 

distressed community as defined in section 135.530, and meets all of the requirements of subdivision 

(14) of subsection 2 of section 135.500, except that its gross sales during its most recent complete 

fiscal year shall not have exceeded five million dollars. During any calendar year in which the 

limitation described in this subsection limits the amount of additional certified capital for which 

earned and vested credits against state premium tax liability are allowed, additional certified capital 

for which credits are allowed shall be allocated in order of priority based upon the date of filing of 
information described in subdivision (1) of subsection 5 of section 135.516 with respect to such 

additional certified capital. The department shall make separate allocations of certified capital for 

which credits are allowed under the limitations described in this subsection and under the limitations 


























































































































































































































































































