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Managing Workplace Flexibility in California

Scope
This toolkit highlights unique aspects of California law and provides an overview of the legal issues that employers in
California should consider before implementing a flexible work arrangement.

Overview
The benefits of workplace flexibility, such as enhanced employee morale, improved employee attendance, increased productivity, and improved recruiting and retention, have
been well documented, and employers are increasingly implementing flexible work arrangements. However, California and its often unique employment laws lay many potential
traps for unsuspecting employers. Consequently, employers should exercise caution in
implementing any flexible work arrangement and consider the limitations that California law
imposes on workplace flexibility.
Most flexible work arrangements provide flexibility in terms of either when the work is
performed (i.e., schedule flexibility) or where the work is performed (i.e., location flexibility).
California law affects both, and this toolkit is organized around those two broad areas.
This discussion revolves mainly around the specific ways in which California law differs
from federal law. Various sections of this treatment direct the reader to more generalized
resources on various subtopics for more background.1 However, the California specifics
always need to be taken into account in applying any general information.

Schedule Flexibility
Flexible work arrangements involving schedule flexibility raise various issues under California law. Most notable is the requirement to pay overtime to employees who work more
than eight hours in a day.2 That rule and how it plays out in various contexts is discussed
below.

Daily overtime
California law significantly affects schedule flexibility for nonexempt employees by requiring
payment for daily overtime.3 Under the federal Fair Labor Standards Act (FLSA), employers
need only pay overtime when a covered employee has worked more than 40 hours in a
workweek, regardless of how many hours the employee worked each day. However, California law, specifically Labor Code §510, requires employers to pay overtime (i.e., “one and
one-half times the regular rate of pay”) for all hours worked over eight hours in a day and
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double time for all hours worked over 12 hours in a day. In addition, any work performed
beyond eight hours on the seventh day of a workweek must be compensated at two times
the employee’s regular rate of pay. This law is particularly significant because California
law requires employers to pay overtime even if not authorized by the employer. Consequently, employers cannot allow employees to make or shift their schedules in such a way
that results in more than eight hours of work each day without paying overtime.

Alternative workweek schedule
One unique feature of California law that may provide schedule flexibility for nonexempt
employees, while potentially avoiding the daily overtime requirement, is the alternative
workweek schedule (also referred to as a compressed workweek). Under California law, an
alternative workweek schedule is defined in Labor Code §500(c) as “any regularly scheduled workweek requiring an employee to work more than eight hours in a 24-hour period.”4
This is distinct from a flexible schedule that permits employees to identify start and end
times for an 8-hour shift that perhaps differs from the overall workforce.
Longer shifts/fewer days. Alternative schedules permit greater flexibility by enabling
employees to work longer shifts on a fewer number of workdays, thus providing additional
time off from work and related benefits such as decreased commuting time and costs.
These schedules also permit nonexempt employees to work more than eight hours in a
day without incurring daily overtime. Common examples of alternative workweek schedules
are the 4/10 (employees work 10 hours on each of four workdays and get an extra day off
every workweek) or the 9/80 (employees work four 9-hour days and one 4-hour day in the
first week and four 9-hour shifts with an extra day off in the second week). The impetus
for proposing an alternative workweek schedule may be based on business needs or on
requests from employees.
Seasonal schedules. In 2009, California’s Division of Labor Standards Enforcement
(DLSE) authorized a variant on alternative workweek scheduling in DLSE Opinion Letter
2009.03.23,5 whereby employers could utilize alternative workweek schedules during particular times of the year (e.g., a summer schedule), provided the schedules were fixed and
regularly recurring and the employer adhered to the other requirements for adopting such
schedules (see below). In that particular instance, the employer adopted a schedule that
rotated between four 9-hour days and one 4-hour day during the summer months and five
8-hour days during the rest of the year, thus allowing employees longer weekends during
the summer months.
Requirements. Ironically, but perhaps not surprisingly, California requirements for implementing these alternative workweek schedules are stringent and anything but flexible.
Compounding this problem, the penalties for noncompliance are also severe and include
the potential invalidation of the schedule and up to four years of overtime liability.
California Labor Code §511 and the applicable Industrial Welfare Commission wage orders
prescribe a very specific procedure for implementing an alternative work schedule to avoid
liability or penalties.6 A complete overview of these requirements is beyond the scope of
this toolkit, and employers are encouraged to contact legal counsel before implementing
any alternative workweek arrangement, but the basic steps of the process are outlined
below. At the outset, it bears noting that an individual or even small groups of employees
generally cannot agree to an alternative workweek schedule that suits their personal
needs; rather, except in very narrow circumstances, a work unit (as defined) must agree to
and be subject to the alternative schedule. A work unit is typically defined as all employees
in a particular division, department, job classification, physical location or defined shift.
(Fortunately, recent statutory amendments have provided some additional flexibility by allowing a single employee to comprise a work unit in certain circumstances and by allowing
the menu of alternative schedules to include an 8-hour shift, meaning more employees
could affirmatively support alternative workweeks for the work unit, even if they individually
opt for a more traditional schedule.)
After identifying which groups of employees will be affected and what the proposed alternative schedule will be, California law requires the employer to do the following:
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• Distribute a written disclosure describing the proposed schedule’s effects on wages,
hours and benefits. (The employer may propose a menu of different options, including
a regular five-day, 40-hour workweek, and employees may, on a weekly basis, shift between the different menu options that have been approved.) The proposal must specify
the number of workdays and the number of work hours for each workday under the
alternative workweek schedule. It need not specify the particular days of the week or the
particular schedule on each day.
• Hold at least one meeting for all affected employees at least 14 days before an election
to decide whether to adopt the proposal. Notice of the meeting may be provided in the
written disclosure described above.
• Hold a secret ballot election (a two-thirds vote of approval by the affected employees
is required for the proposed schedule to become effective). A sample ballot may be
provided with the written disclosure or at the meeting in advance of the election.
• File election results with the Division of Labor Statistics and Research within 30 days of
the election.7
• If the proposed alternative workweek schedule is adopted pursuant to the secret ballot
election, the employer should give notice to the affected employees. The notice should
state a specific date on which the alternative workweek schedule will be implemented.
That date must be at least 30 days after the final election results.
As mentioned, failure to follow any of these steps will result in an invalid alternative workweek, which may result in overtime liability. In addition, these alternative schedules do not
negate overtime obligations completely, so employers still need to watch for overtime incurred, for example, if an employee works in excess of the agreed-to alternative workweek
schedule or more than 40 hours in a week.

Compensatory time off
Because of the difficulty in obtaining work unit approval for an alternative workweek schedule, some employees and employers may prefer so-called compensatory time off whereby
an employee receives extra time off after working a long day instead of receiving overtime
pay. Where available, compensatory time off provides increased flexibility in allowing
employees to work fewer days or adjust their start/end times to accommodate personal
needs.
Requirements. However, the combination of California and federal law makes it extremely
risky to grant nonexempt employees compensatory time off without precise application of
the legal rules.
• Compensatory time off is available under California law only to employers who fit within
exceptions contained in eight of California’s 16 industry wage orders:
• Wage order 2—personal services.
• Wage order 4—professional, technical, clerical, mechanical.
• Wage order 6—laundry, linen supply, dry cleaning, dyeing.
• Wage order 7—mercantile.
• Wage order 9—transportation.
• Wage order 11—broadcasting.
• Wage order 12—motion picture.
• Wage order 15—household.
(Compensatory time off is not available to employers covered by Wage Orders 1—manufacturing, 3—canning, freezing and preserving, 5—public housekeeping, 8—handling products after harvest, 10—amusement and recreation, 13—preparing agricultural products
for market, on the farm, and 14—agricultural.)
Even then, California Labor Code §204.38 allows public- and private-sector employers to
provide compensatory time off only if certain enumerated (and cumbersome) circumstances are met, including the following:
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• The request for compensatory time off in lieu of overtime must be in writing.
• An employee must be granted an hour and a half of compensatory time for an hour of
overtime worked.
• The employee must not accrue more than 240 hours of compensatory time off.
• Upon the employee’s request, the employers must pay overtime compensation in
cash in lieu of compensatory time for any such time accrued for at least two pay periods.
• In a rare instance in which federal law is more restrictive than California law, federal law
prohibits private employers from providing compensatory time off to nonexempt employees in lieu of overtime compensation. So any California private employer that allows its
nonexempt employees to use compensatory time off in lieu of paying overtime runs the
risk of being sued under federal law for the value of the unpaid overtime wages. However, federal enforcement policy allows an employer to give an employee time off in lieu
of overtime compensation if the time off is taken in the same week and the employee
does not work more than 40 hours during that workweek. To be in compliance with
federal California law, the employer must provide an hour and a half of time off in that
workweek for every hour of overtime worked in that workweek (in addition to meeting
the other California requirements described above). Because of the high risk of running
afoul of federal law and the myriad requirements under California law, employers should
consult legal counsel before providing any employee with compensatory time off.

Make-up time
Another form of scheduling flexibility requested by employees is to leave or miss work one
day and then make up the time by working a longer shift later. (As a practical matter, this
practice involves the mirror-opposite of compensatory time off because under make-up
time the employee leaves early and requests to work a longer shift later, whereas under
compensatory time off the employee works longer and then later seeks to work a shorter
shift in lieu of overtime for the first shift). The obvious problem for California employers is
how to provide this initial flexibility without the make-up time resulting in increased overtime costs.
Requirements. California law, specifically Labor Code §513 and the wage orders, permits
the use of make-up time requested by the employee because of personal obligations as
a narrow exception to the daily overtime rules, but only if certain statutorily enumerated
requirements are met. Generally summarized, the employer may pay the make-up time at
the straight time rate, rather than at the overtime rate only if:
• The initial missed work time was due to the employee’s personal obligation (rather than
to the employer’s business needs).
• The employee requests to use make-up time in writing before taking the time off or working the make-up hours (up to four weeks in advance).
• The time is made up in the same workweek that the time was taken off.
• The made up time does not cause the employee to work more than 11 hours in a day or
40 hours in a week (at which point overtime must be paid).
Section 513 also expressly prohibits employers from encouraging or otherwise soliciting an
employee to request make-up time.9

Job sharing
Job sharing is a flexible work option in which two (or more) employees perform the full
range of duties and responsibilities associated with a single position. In comparison with
the options noted above generally involving a full-time schedule in different formats, job
sharing is an attractive flex-work option for employees who wish to work fewer hours, such
as individuals approaching retirement or those with considerable family commitments. As
with all flexible work arrangements, job sharing requires considerable advance planning,
including on such issues as scheduling, division of duties and proration of benefits. There
are also multiple legal considerations.
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Minimum salary for exempt employees. An initial potential problem arises if two exempt
employees share the same position, given California’s minimum salary component for
maintaining the executive, administrative and professional exemption. California law
requires that exempt employees receive a “monthly salary equivalent to no less than two
times the state minimum wage for full-time employment.”10 Under California’s current
minimum hourly wage of $8.00, exempt employees must receive the equivalent of $640
per week, or the equivalent of $2,773.33 monthly, and $33,280 per year (and more if
the minimum wage increases). Because California does not recognize a part-time exemption, each job-sharing employee must receive the full minimum salary to maintain exempt
status. As a practical matter, this means it will likely be more difficult to use job-sharing
programs for exempt employees in California than under federal law and the much-lower
weekly minimums required under the FLSA.
Risk of daily overtime for nonexempt employees. California law also presents wage and
hour issues for job-sharing nonexempt employees, although these overlap with the considerations discussed herein for other flexible work arrangements. For instance, because job
sharing often involves a slightly different form of a compressed workweek (i.e., trying to do
more work in a shorter number of days), employers need to be mindful of California’s daily
overtime rule requiring overtime for nonexempt employees who work more than eight hours
in a single workday. By contrast, the overtime rules under the FLSA stipulate that employees receive overtime only for hours in excess of 40 in a workweek, meaning overtime is
rarely an issue under federal law for job-sharing employees, but it is a very real prospect
for job-sharing employees in California.
Time worked outside regular schedule. An oft-cited practical problem is identifying the
best method for job-sharing employees to update each other regarding the status of
projects or to answer questions that arise. In the exempt employee context, the biggest
obstacle may be the diminished productivity as employees e-mail each other or trade
phone calls, including on one employee’s off day. However, nonexempt employees are
likely entitled to be compensated for this work on an off day given California’s requirement
that employers pay for all hours worked, even unauthorized hours.
Equal employment opportunity issues. Job sharing also presents several potential equal
employment opportunity and job accommodation issues. For instance, although job sharing often involves female employees balancing family care issues, employers who limit
job-sharing opportunities to such female employees may face discrimination claims from
male employees who argue that job sharing is a term and condition of employment. The
flip side of such concern is that to the extent the employer uses participation in flexible
work arrangements as a criterion on which other employment decisions are based (e.g.,
employees on a flexible work schedule are not eligible for promotion), the employer may
be susceptible to a disparate impact claim if more women are adversely affected by the
use of such criterion. Finally, as older employees increasingly opt for a phased retirement
(i.e., a partial retirement but continued work on a reduced basis), employers who limit job
sharing to only younger employees may potentially face an age discrimination claim. (Such
phased retirement programs also present potential retirement and benefits plan issues
that are more appropriately analyzed under federal laws, e.g., the Internal Revenue Code,
and are beyond the scope of this toolkit).
Employers who allow employees to job-share may also establish a precedent that part-time
work or a reduced work schedule is a potential form of accommodation for employees
with disabilities. However, this is arguably less of an issue in California because the Fair
Employment and Housing Act specifically identifies “part-time or modified work schedules”
as a form of reasonable accommodation.11

Meal and rest periods
When allowing employees flexibility in scheduling, employers should also consider California’s requirement that nonexempt employees be provided with a meal period in addition to
the rest breaks required under California and federal law. Failure to provide meal and rest
periods in accordance with the law will result in penalties. (Although the FLSA requires rest
periods, it does not contain provisions governing meal periods.)12
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Meal periods. Although litigation continues regarding an employer’s exact duties, the
general rule is that the employee must be provided with an uninterrupted (and unpaid)
30-minute meal period in which the employee is relieved of all duties within the first five
hours of the employee’s shift.
These rules are pretty straightforward when employees work the more standard 8-hour
shift; however, allowing employees to work more than eight hours in a day for flexibility purposes may create additional meal period obligations. Specifically, if a nonexempt employee
works 10 or more hours in a day, he or she may be entitled to additional meal periods
under sections 226.7 and 512. Under certain circumstances, employers may ask (but cannot require) employees who work more than 10 hours (but no more than 12) to waive their
rights to a second meal period. Employers should consult legal counsel before obtaining
any meal period waivers.
Rest periods. California law also requires employers to authorize and permit employees
to take 10-minute rest breaks for every four hours worked, or major fraction thereof. The
California Supreme Court recently clarified this obligation in Brinker v. Superior Court, 53
Cal.4th 1004 (2012). According to the court, an employee who works 3.5 hours is entitled
to one 10-minute rest break. If the employee works six hours, he or she is entitled to two
10-minute breaks. Employees who work 10 hours or more, whether by virtue of an alternative work schedule, make-up time, or overtime, are entitled to a third 10-minute rest
period.

Location Flexibility
Location flexibility—most often exercised by means of telecommuting—provides flexibility
to certain employees who are permitted to work remotely. Telecommuting usually relies on
the use of computers and other telecommunications devices to give employees access to
the resources needed to complete their jobs while not physically present at the employer’s
place of business. Although not every job category is suited to telecommuting, it has become a widely accepted practice throughout California and the nation.
Somewhat surprisingly, despite the increased popularity of telecommuting, California does
not have any statutes or regulations specifically addressing telecommuting for private
employers. However, the California Department of General Services has created “About
Statewide Telework (Telecommuting)” a resource guide for public employers.13 Nonetheless, employers need to consider many other aspects of California law that are indirectly
implicated by telecommuting. These include:
• Wage and hour issues.
• Safety issues.
• Workers’ compensation issues.
• Posting requirements.
• Reimbursement of business expenses.
• Confidentiality and privacy.
• Status of industrial homeworkers.
• Determining which state law applies.

Wage and hour issues
Because employees who telecommute cannot be monitored as closely by their supervisors, employers face the risk that nonexempt employees may not adhere to the organization’s time-keeping policies. Telecommuting also raises logistical issues with respect to
the timely payment of wages and as to how California employers will fulfill their statutory
obligation to maintain records for nonexempt employees identifying hours worked and
when meal periods are taken.14
Some of the more common wage and hour compliance issues with telecommuting are
discussed below.
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Working off the clock. One of the most significant risks of telecommuting is that nonexempt employees may perform work without recording their time (i.e., work off the clock).
Preliminarily, California law (Labor Code §117415) requires employers to maintain records
identifying a nonexempt employee’s work hours, including when meal periods are taken.
California law also requires that when an employee works off the clock, the employer must
also compensate the employee for the time worked if it knew or should have known that
the employee was performing the work. This situation frequently arises in the telecommuting context when an employee is responding to e-mail, text messages or telephone
calls from his or her supervisor. To that end, telecommuting employees should have set
working hours, so an employer can more easily ascertain if certain work is being performed
off the clock. Employees should also be instructed to record any time spent responding
to e-mails, texts and phone calls (and any other working time), and managers should be
advised that contacting employees during nonscheduled hours will result in overtime liability.16
Unauthorized overtime. Free from the watchful eye of their supervisors, nonexempt employees who work remotely may work unauthorized overtime. In California, employers must
pay all hours worked, regardless of whether the employee was authorized to work such
time, although the employer may discipline employees who work unauthorized overtime.
To prevent overtime from occurring, as part of their telecommuting agreement, nonexempt employees should acknowledge that they are not allowed to work overtime without
management approval. They should likewise be required to clock in and out via computer
or telephone log-in system. In addition, the telecommuting agreement should include a
provision that the employer maintains the right to revoke the telecommuting privileges for
failure to adhere to any of the time-keeping policies, including for working unauthorized
overtime, working off the clock or failing to take timely meal periods.17
Meal and rest periods. As discussed above, California has unique rules18 requiring meal
periods for nonexempt employees, and these apply regardless of whether the employee
is at the office or working remotely. Thus, employers must make sure that nonexempt
employees working remotely comply with California’s meal period requirement. Failure to
do so may result in the imposition of penalties and/or liability for hours worked. To the
extent possible, meal periods should be scheduled to occur each day at a particular time,
so that the employee knows that he or she should stop working at that time and so that
the employer can tell whether the employee is working when he or she is scheduled to be
on break. In addition, employees should be required to sign their time cards and attest
that they have accurately recorded all hours worked and all meal periods taken. Likewise,
as stated above, telecommuting employees should be reminded to take rest periods in accordance with the law even though they are working remotely.
Payday rules. California also maintains fairly detailed rules regarding the timing and
method for providing paychecks, which may need to be considered when an employee is
working remotely. For instance, Labor Code §207 requires an employer to establish a regular payday and to post a notice identifying the day, time and location of payment, which
often involves handing out checks in the office.19 Fortunately, Labor Code §213(d) provides
some flexibility in this regard by allowing direct deposit if the employee agrees to such deposits.20 Employers should arrange with telecommuting employees that they be present at
the location of payment on pay day (i.e., the work site) or that they obtain the employee’s
approval to directly deposit the employee’s paycheck.21
Final pay. California also has unique requirements that apply equally to telecommuters regarding tendering a final paycheck to employees who have been terminated or who have resigned. For employees who resign, the final paycheck must be provided within 72 hours.22
For employees who have been terminated, the employer must provide the employee with
his or her final paycheck immediately (i.e., that same day).23
Providing a telecommuting employee with his or her final paycheck immediately upon
termination could be logistically difficult if the employee is not generally present at the
work site. Labor Code §208 specifies the location where payment of final wages should
occur and similarly identifies different rules for employees who voluntarily quit and for
those who are terminated. Generally, terminated employees must be paid “at the place of
discharge,”24 which may be difficult to determine for telecommuting employees, whereas
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employees who resign should be paid at the employer’s place of business. Thus, a telecommuting employee who resigns can be directed to come to the work site to receive his
or her final paycheck, although Labor Code §202 permits an employee who resigns to
receive payment by mail if he or she so requests and designates a mailing address. When
an employer terminates a telecommuting employee, the employer needs to ensure that
the employee receives the final check the same day and at the place of discharge.25 This
often means the employer must arrange for the telecommuting employee to come into the
office to be terminated or, in situations in which the termination decision is to be remotely
conveyed, arrange for the final check to be delivered that same day.
For both employees who quit or are terminated, employers may also pay final wages by
direct deposit if the employer and employee have previously agreed to the direct deposit of
wages.26

Safety issues
Employers owe a general duty to provide a safe work environment.27
Fulfilling that duty potentially becomes more difficult for employees who work in locations
of their own choosing and beyond direct employer contact. In 2000, the U.S. Department
of Labor (DOL) issued guidance that the Occupational Safety and Health Administration
(OSHA) will not generally hold employers responsible for the safety of home offices.
Although the California Division of Occupational Safety and Health (Cal/OSHA) has not
articulated its stance as clearly as the DOL, if an employee telecommutes from home, his
or her home is not considered a separate establishment and a separate Cal/OSHA Form
300 is not required. This seems to indicate that California would take a similar position to
the DOL.28
Employers should nonetheless consider working with the employee, including providing
a safety checklist, to control the risk of injury and to remind employees that they are
required to comply with all workplace safety rules even when working remotely. Employees should be instructed to immediately inform the employer of any injury suffered in the
course and scope of employment.

Workers’ compensation
California workers’ compensation law does not differentiate between on-site and off-site
employees; it covers any injury that occurs in the course and scope of employment.29
To help determine whether an injury occurred in the course and scope of employment,
employers should have telecommuting employees provide a general framework of the work
they will be performing remotely, detailing when and where they intend to perform such
work. Employers should also consider requiring all telecommuting employees (not only
nonexempt employees) to track their time spent working, so that employers can more easily assess if the injury occurred during working time. Finally, employers should provide telecommuting employees with the contact information for its workers’ compensation medical
providers and emphasize the importance of reporting all work-related injuries immediately.

Posting requirements
In California, all employers must meet certain workplace posting obligations, including
posting the applicable wage orders, safety rules and regulations, notice of workers’ compensation carriers, and whistle-blower protection. These posting obligations are set forth
in various statutes with numerous different requirements. Employers typically comply with
the myriad requirements by posting in a conspicuous location where employees congregate. Although these various statutes do not expressly require that employers post in the
home of a telecommuting employee, the statutes do not provide an exemption for telecommuting employees either. There is no authority on how employers can meet this obligation
with respect to telecommuting employees, but to be cautious, employers should consider
providing employees who exclusively work remotely with a binder filled with copies of the required posters or intranet/Internet access to the postings with explicit instructions on how
to access such postings.
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Reimbursement of business expenses
California Labor Code §2802 requires employers to indemnify employees for all necessary
expenditures incurred by the employee in direct consequence of the discharge of his or
her duties.30 Because telecommuting employees do not perform their duties in the office,
the employer should take care that the telecommuting employee has all the supplies that
he or she needs to fulfill his or her duties. Employers may provide the necessary supplies
(e.g., laptop, printer, paper, pens) or some sort of allowance or reimburse the employee
for supplies purchased. Employers should provide a mechanism by which telecommuting
employees can submit business expenses for reimbursement.
Employers need not reimburse telecommuting employees for expenditures that are solely
for personal use. Moreover, business expenses are not considered wages, according to
DLSE, so the provisions of the Labor Code governing final pay do not apply to the reimbursement of business expenses, and employees may be reimbursed in the regular business cycle.31

Confidentiality and privacy
In any state, including California, employees should maintain the confidentiality of company
property even when working from home. Employers should have strongly written policies
stating that employees do not have any expectation of privacy when accessing organization
documents or using organization networks, even when the access is from a home computer. The policy should also articulate what, if any, confidential information may be accessed
from or transferred to a home computer and how employees must protect that information
when accessed remotely.
Although employers may put the employee on notice that the employee’s computers and
telephone lines may be monitored during work hours, employers in California may not monitor personal phone calls by employees and may not record the employee’s phone calls
without the employee’s consent.
Allowing employees to work remotely also implicates the security of customer, client or
employee personal information such as Social Security numbers, driver’s license numbers,
account numbers, credit or debit card numbers, or security codes or passwords for accessing financial accounts. As in most jurisdictions, employers need to enact measures that
maintain data security while allowing remote employees access to employer information. In
the event of a security breach (such as the theft of the telecommuting employee’s laptop
or the hacking of his or her personal computer), to the extent personal information has
been compromised, California law requires the employer to notify the affected individuals.
To ensure compliance, employers should require employees to report any security breach
immediately.32

Status of industrial homeworkers
As a practical matter, not every job is suitable for working remotely, so employers need
to carefully analyze what employee positions are best suited for working remotely and the
procedures for approving telecommuting requests. California also has some legal restrictions covering the types of work that can be done remotely. For instance, the Labor Code
restricts the types of manufacturing activity that can take place at an employee’s home.33
Additionally, for certain types of manufacturing that may be performed at home, the employer must have an industrial homework license, and the employee must have a homeworker’s permit. Employers that are considering allowing employees to manufacture any
material from home should consult with counsel to make sure that the work is allowed to
be performed from home and that all other requirements are met.

Determining which state law applies
Whereas most telecommuting occurs within a short distance from the employee’s normal
office, technological advances mean some telecommuting employees are less tethered to
any particular location. An employee working remotely from another state presents potential issues, including during specific recurring periods of the year. For example, “snowbird”
programs allow employees to transfer to an organization’s location in a warmer region
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during winter months. Although this work situation most frequently involves older employees who shuttle between an employer’s fixed location from season to season, technological advances suggest it may soon apply equally to employees who simply want to work in
warmer regions.
As a general rule, if an employee works outside the state in which the employer is located,
the employee is covered by the law of the state in which he or she works. In California,
this is true even if the employee does not regularly work in California. In Sullivan v. Oracle
Corp., the California Supreme Court held that if an employee travels to work in California,
California law applies to any work for a full day or week. Consequently, when an employer
directs a nonexempt employee to perform work in California, the employee must be paid
daily overtime and take meal periods as applicable.34
To date, California courts and enforcement agencies have not held that a similar rule applies when an employee unilaterally travels to California for a brief period. However, when
reviewing employee requests to work remotely, employers should exercise caution in allowing their non-California employees to work from a California location and consult counsel
as needed. Similarly, as when addressing workplace safety or working hours, the employer
might consider provisions limiting the locations from where work can be done remotely.

Flexible Work Arrangements as a Reasonable Accommodation
As under federal law, California’s Fair Employment and Housing Act (FEHA) requires employers to provide reasonable accommodations to qualified individuals with a disability, if such
accommodation would enable them to perform the essential functions of the job.
Accommodating employee disabilities. Examples of reasonable accommodations include
job restructuring, part-time or modified work schedules, reassignment to a vacant position
for which the individual is qualified, or an unpaid extension of paid or unpaid leave.35 Likewise, flexible work arrangements may be considered a reasonable accommodation for a
disability or medical condition. Such flexible work arrangements may include working from
home or working modified schedules.
Employers should note that providing flexible work arrangements to certain employees but
not offering such arrangements as an accommodation for a disability may be considered
discrimination under federal or California law. If an employee’s regular presence (or presence at particular times) at the employer’s work site is an essential function of the job, the
employer need not allow an employee to telecommute as a reasonable accommodation.
That argument is undercut, however, if the employer allows other employees in similar
job categories to telecommute or work modified schedules. The employee requesting the
accommodation may then claim that the employer is discriminating against him or her by
refusing to allow him or her to telecommute or work a modified schedule. Employers should
carefully evaluate the essential job duties of a position before allowing any employee to
telecommute (whether as an accommodation for a disability or not).
In addition, if an employee has been allowed to work from a home office, an employer may
be responsible for providing the same accommodations for the employee’s home office as
it would for the employee’s workplace office (e.g., providing ergonomic improvements), but
would not have to provide anything unreasonable or that would constitute an undue hardship. Employers should consult with counsel when presented with a request for accommodation that implicates a flexible work arrangement.
Separate and apart from being a potential reasonable accommodation, telecommuting
could arguably be considered a term and condition of employment. As such, employers
cannot discriminate when deciding which employees may or may not receive the benefit of
telecommuting. To avoid the appearance of discrimination, when formulating the criteria to
be used in determining if an individual will be allowed to telecommute, employers should
consider focusing on the position and the duties, as opposed to the reason that the employee is requesting to telecommute.
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Conclusion
At its core, workplace flexibility is about improving business results by giving people more
control over their work time and schedules. With California’s labor laws, many organizations think flexible scheduling is just too complicated or too risky to manage. But some of
that hesitation is driven by myths and misunderstanding.
Many California employers are finding ways to make new ways of working work for them.
Considering the benefits of workplace flexibility, such as enhanced employee morale,
improved employee attendance, increased productivity, and improved recruiting and retention, implementing workplace flexibility is definitely worth the effort as long as employers
heed California law when structuring their policies.
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