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DOL looks at making wage and hour changes
Proposed rules impact overtime, regular rate, joint employment
The Department of Labor (DOL) has been active this 
year in proposing rules that impact the Fair Labor 
Standards Act (FLSA).

So far in 2019, it has announced 
proposals that would impact:

The overtime exemption.  A higher 
minimum salary level for workers 
who are exempt from overtime 
was the focus of a proposed rule 
published in the Federal Register 
on March 22.  The change would 
increase the overtime salary 
threshold from $455 to $649 per 
week (or from $23,660 to $35,308 annually). 

The meaning of “regular rate.” In a proposed rule 
published on March 28, the DOL is looking at what 
can be excluded from the regular rate that’s used 
to determine how much an employee is paid when 
overtime is calculated. Overtime must be paid at 1½ an 
employee’s regular rate of pay, and the rule is looking to 
clarify and update what the regular rate includes. 

Joint employer responsibilities. A proposed rule 
that would clarify responsibilities in joint employment 
situations was announced on April 1. The DOL would 
use a balancing test to determine whether a business 
is a joint employer that would bear responsibility 
for following federal wage and hour laws in a given 
situation.

Poster changes?
At this time there is no indication that these proposed 
rules will bring a mandatory change to the required 
Employee Rights Under the Fair Labor Standards Act 

poster. None mention anticipated costs of a posting 
update, and nothing in the proposed rules conflicts with 
text that’s currently on the poster.

However, the rules are not final. Public 
comments could bring changes to the 
wording of the final rules and their 
impact on the FLSA poster.

In addition, the law calls for all 
employers to conspicuously display 
a poster explaining the FLSA “as 
prescribed by the Wage and Hour 
Division.” The DOL’s Wage and Hour 
Division could update the posting text 

to explain the changes brought by these rules, and this 
would bring a mandatory posting change.

Final versions of these rules are expected to be 
published by the end of the year. J. J. Keller & Associates, 
Inc., will continue to monitor these rules and will 
automatically send revised posters to Update Service 
customers if a mandatory posting change occurs.
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Potential changes: State postings

• District of Columbia  — Paid Family 
Leave, Minimum Wage

• Louisiana  — Earned Income Credit

• Maryland  — Minimum Wage

• Nevada  — Minimum Wage, Overtime

• New Jersey  — Minimum Wage, Family Leave 
Act, Family Leave Insurance, SAFE Act

• Oregon  — Minimum Wage
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Maximum posting penalty tops $35,000
The maximum posting penalty will increase to more than $35,000 under 
adjustments announced by the Equal Employment Opportunity Commission (EEOC) 
and Department of Labor (DOL).

Federal regulations require agencies to adjust penalties for inflation each year under 
the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015. 

The DOL increased posting penalties for 
the Family and Medical Leave Act, Job 
Safety and Health, and Employee Polygraph 
Protection Act postings as of January 23. The 
EEOC published its increase in the Federal 
Register on March 22, and the new fine level 
for the EEO is the Law posting takes effect 
on April 22.

Recent changes: State postings

January
• Alaska  — Minimum Wage, OSHA

• Arizona  — Minimum Wage

• Arkansas  — Minimum Wage

• California  — Minimum Wage, Discrimination

• Colorado  — Minimum Wage

• Delaware  — Minimum Wage, Discrimination

• Florida  — Minimum Wage

• Illinois  — Illinois Servicemember Employment 
and Reemployment Rights Act

• Maine  — Minimum Wage

• Massachusetts  —  Minimum Wage

• Minnesota  — Minimum Wage

• Missouri  — Minimum Wage

• Montana  — Minimum Wage

• New Jersey  — Minimum Wage

• Ohio  — Minimum Wage

• Rhode Island  — Minimum Wage

• Rhode Island  — Unemployment Insurance

• South Dakota  — Minimum Wage

• Vermont  — Minimum Wage

• Washington  — Minimum Wage

• Virginia  — OSHA

February 
• Michigan  — Minimum Wage, Paid Sick Leave

• Virginia  — EITC

• Kentucky  — OSHA

March  
• Florida  — WC

• Indiana  — Teen Work Hours

• California  — CFRA

• Massachusetts  — Paid Family and Medical Leave

!

2019 Posting Penalty Summary

Family and Medical Leave Act $173

Job Safety and Health: It’s the Law $13,260

Employee Polygraph Protection Act $21,039

EEO is the Law $559

Total $35,031
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Will paid family leave bring Washington together?
Republicans and Democrats have agreed on little 
recently, but one issue that’s getting consideration from 
both parties is paid family leave.

A handful of states have paid family leave laws, which 
can provide employees with 
income when they need time 
off for the birth or adoption of 
a child, to care for an ill family 
member, or because of their own 
illness. 

Over the past few years, several 
bills have been introduced in 
Congress to address this issue:

Family and Medical Insurance Leave (FAMILY) Act: 
Looks to create a national insurance fund to provide 
workers with a portion of their wages for up to 12 
workweeks annually to address their own serious health 
condition, to care for a child, spouse, or parent with a 
serious health condition, to care for a new child, or for 
military caregiving purposes.

Economic Security for New Parents Act/Child 
Rearing and Development Leave Empowerment 
(CRADLE) Act: Would provide paid leave benefits to 
parents after the birth or adoption of a child. New 
parents could draw from Social Security early in 
exchange for delaying retirement benefits.

Working Parents Flexibility Act: Establishes a tax-
exempt parental leave savings account for child care.

Interest in the topic from the House, Senate, and 
White House could drive support for a bipartisan 
recommendation on the topic . Two of the bills have 
support that is either Democratic (FAMILY Act) or 
Republican (Economic Security for New Parents Act/
CRADLE Act), but the Working Parents Flexibility Act 
has some bipartisan support. In addition, the Trump 
administration’s 2020 budget proposes paid family 
leave for new mothers and fathers.

A bipartisan bill may be introduced later this spring, 
Adrienne Schweer, a fellow at the Bipartisan Policy 
Center in Washington, D.C., told attendees at the 
Society for Human Resource Management (SHRM) 
Employment Law and Legislative Conference in March. 

“The president wants something, the Republican 
Senate is talking about it for the first time, and the 
Democratic House is moving like a freight train,” she 
said. “This could happen really, really fast.”

In a separate presentation at the event, 
employment lawyer Jonathan Segal noted 
that multi-state employers may find it 
difficult to adopt a single leave policy 
because of state leave law differences. 

“This could be an issue where we see 
federal action,” he said. 

While the implementation of these 
proposals isn’t imminent, it’s a good 

idea for employers to be aware of the discussion 
surrounding paid family leave. A national law would 
impact employer policies and most likely bring a new 
posting requirement or a mandatory change to the 
Family and Medical Leave Act (FMLA) poster.

J. J. Keller is watching these bills closely. If they bring a 
mandatory posting change, employers with the Update 
Service will automatically receive a new poster.

Recent changes: Local postings

• Flagstaff, AZ
• Belmont, CA
• Cupertino, CA
• El Cerrito, CA
• Los Altos, CA
• Mountain View, CA
• Oakland, CA
• Palo Alto, CA
• Redwood City, CA
• Richmond, CA
• San Diego, CA
• San Jose, CA
• San Mateo, CA

• Santa Clara, CA
• Sunnyvale, CA
• Albuquerque, NM
• Bernalillo County, 

NM
• Las Cruces, NM
• Seattle, WA
• Tacoma, WA
• February
• Daly City, CA
• March
• Santa Fe, NM
• Santa Fe County, NM

All changes are for minimum wage postings, except for 
San Francisco. The San Francisco Health Care Security 
Ordinance posting was updated.

!
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State legislative activity drives poster changes

We expect January to be a busy time for poster 
updates, but changes are continuing to roll in.

There were eight mandatory posting changes during 
February and March. By comparison, we saw three 
changes during this period last year and were at 23 
changes year-to-date. So far in 2019 we’ve had 32 
mandatory posting changes.

This cascade of changes is a reflection of the increase 
in state legislative activity. As the federal government 
finds it difficult to get legislation passed, states 
are taking action on a variety of issues, including 
minimum wage and paid leave.

This trend shows no signs of slowing down. It keeps 
life interesting for us as we stay on top of updates, 
and lets you hear from us more often.

Terri Dougherty

Terri L. Dougherty, PHR, SHRM-CP, is an editor on the human resources publishing team at J.J. Keller & Associates in 
Neenah, Wis. She oversees the editorial content of the employment law poster and sign lines and keeps the 
products up-to-date. She has written articles and white papers about posting compliance and answers customer 
questions about posting requirements.

MESSAGE FROM THE EDITOR CALENDAR

April

Administrative Professionals Day is April 24.

May 

EEO-1 Report is due on May 31. It must be filed with 
the EEOC Office of Enterprise Data and Analytics’ 
Employer Data Team.

June

Flag Day is June 14.

July

New minimum wage rates take effect in Oregon and 
New Jersey on July 1. 

Nevada’s annual minimum wage and overtime 
posting update takes effect on July 1 as well.

Independence Day is July 4.

Potential changes: Local postings

• Almeda, CA

• Berkeley, CA

• Emeryville, CA

• Fremont, CA

• Los Angeles, CA

• Milpitas, CA

• Pasadena, CA

• San Francisco, CA

• San Leandro, CA

• Santa Monica, CA

• Chicago, IL

• Cook County, IL

• Portland, ME

• Montgomery County, MD

• Minneapolis, MN

• St. Paul, MN

• Westchester County, NY

All changes are for minimum wage 
except for Westchester County, which 
has a new Earned Sick Leave posting 
requirement.


