
 

 

 
 

Fair Labor Standards Act Overtime Regulations 

 
 

Issue: On March 13, 2014, President Barack Obama directed the Department of Labor (DOL), through 

the Presidential Memorandum on Updating and Modernizing Overtime Regulations, to “modernize and 

streamline” the FLSA overtime regulations. The rulemaking process is still underway, and no clear 

announcements have been made about exactly what changes will be proposed. One potential change, 

however, may call for a significant increase to the salary basis amount of $455 a week to $910 a week or 

more ($47,320 annually). This means that a substantial number of employees, in a variety of different 

industries, currently classified as exempt from the overtime requirements would then be subject to the 

overtime requirements. The DOL may also amend the primary duties test for many otherwise-exempt 

employees (such as computer programmers, restaurant and retail managers, mental health professionals, 

and nonprofit managers), which may result in these employees losing their exempt status and therefore 

being subject to overtime coverage requirements.  

 

SHRM Position: The FLSA was enacted toward the end of the Great Depression and reflects the realities 

of the industrial workplace of the 1930s, not the workplace of the 21st century. The current FLSA 

regulations present practical challenges when classifying positions because decisions are based on both 

objective and subjective criteria. As a result, employers acting in good faith could mistakenly misclassify 

employees as exempt who, in reality, should be nonexempt, or vice versa. Rigid FLSA regulations also 

make it difficult for employers to provide workplace flexibility to nonexempt employees. 

 

While SHRM appreciates the administration’s interest in modernizing the FLSA overtime regulations, it 

believes that enacting significant changes to the duties test would further exacerbate an already 

complicated set of regulations for employers, particularly small employers and employers in industries 

where managers often conduct exempt and nonexempt work concurrently. Substantial changes to the 

overtime regulations could further limit workplace flexibility for employees.  

 
 

 

If you have questions, please contact Kelly Hastings, Senior Advisor, Government Relations, at 

Kelly.Hastings@shrm.org  or (703) 535-6246. 
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Founded in 1948, the Society for Human Resource Management (SHRM) is the world’s largest HR membership 

organization devoted to human resource management. Representing more than 275,000 members in over 160 

countries, the Society is the leading provider of resources to serve the needs of HR professionals and advance the 

professional practice of human resource management. SHRM has more than 575 affiliated chapters within the 

United States and subsidiary offices in China, India and United Arab Emirates. Visit us at shrm.org. 

 

 

 

 

National Labor Relations Board’s ‘Ambush’ Election Rule  

 

Issue: In December 2014, the NLRB issued a final ambush election rule. SHRM opposes the final rule 

because it would: 

 

 Severely shorten the time between the filing of the election petition request and the election itself, 

making it difficult for employers to communicate with employees regarding whether or not to 

form a union (elections could occur in as few as 11 days after the employer is notified of an 

election petition).  

 Require employers to draft a statement of position to be presented at the pre-election hearing, 

setting forth their position on all relevant legal issues with any issues not raised deemed waived.  

 Postpone virtually all litigation over union eligibility issues until after the election itself—which 

will generate more post-election litigation. 

 Require employers to furnish union organizers with all available personal email addresses and 

phone numbers of employees eligible to vote in the election within 48 hours of request, which 

raises concerns about the privacy of employee information and places significant administrative 

burdens on employers to furnish the information, particularly on an abbreviated timeline. 

 

SHRM has been intensely involved in opposing the rule over the past few years by filing comments to the 

NLRB in response to both the 2011 and 2014 proposed rules. In addition, the boards of 96 SHRM state 

councils and chapters lent their names in support of SHRM’s comments and over 4,600 SHRM members 

submitted individual comments. In addition to the legislative and regulatory actions, SHRM efforts to 

block the ambush election rule include judicial action. Earlier this year, SHRM filed a lawsuit challenging 

the NLRB ambush election rulemaking in the U.S. District Court for the District of Columbia. The 

lawsuit is still pending.  

 

In reaction to the ambush election rule, Senator Lamar Alexander (R-TN) and Congressman John Kline 

(R-MN) introduced resolutions of disapproval (S. J. Res. 8 and H. J. Res. 29) under the authority of the 

Congressional Review Act (CRA), which establishes procedures for the Congress to disapprove of federal 

agency rules. If both the Senate and the House of Representatives pass a resolution of disapproval, 

Congress can block a federal rule from being implemented.  

 

SHRM Position: SHRM has long supported the fundamental right, guaranteed by the NLRA, of every 

employee to make an informed, private choice about whether or not to join a union. SHRM believes the 

ambush election rule constitutes an unbalanced approach that limits employer free speech during union-

organizing campaigns. SHRM strongly supports both S. J. Res. 8 and H. J. Res. 29, resolutions under the 

CRA to nullify this rule. 
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