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Background: Over the summer, Rep. Keith Ellison (D-MN) proposed an amendment to multiple House Appropriations 

bills that would drastically impact federal contractors. The amendment would prevent organizations with Fair Labor 

Standards Act (FLSA) violations in the past five years from being awarded federal contracts. The amendment specifically 

defines a violation as a civil, criminal or administrative proceeding that resulted in a finding of fault and liability, or any 

other acknowledgement of fault that could have resulted in a civil, criminal or administrative proceeding related to the 

FLSA.  

 

In a related matter, President Barack Obama signed the Fair Pay and Safe Workplaces executive order on July 31, 2014, 

requiring prospective federal contractors and subcontractors (with contracts valued at more than $500,000) to report labor 

violations of 14 different federal labor laws and the equivalent state laws, including statutes addressing wage and hour, 

safety, collective bargaining, family and medical leave, and civil rights protections, among others. Contractors must 

disclose whether any of the following has been rendered against them for violations of the listed labor laws within the past 

three years:  

 

 Administrative merits determinations.  

 Arbitral awards or decisions.  

 Civil judgments.  

 

Other key provisions of the executive order include:  

 

 Requiring employers to disclose employee or independent contractor classification to their employees.  

 Prohibiting employers with federal contracts of at least $1 million from entering into pre-dispute arbitration 

agreements for disputes arising out of Title VII of the Civil Rights Act of 1964 or from torts related to sexual 
assault or harassment.  

 

Furthermore, the executive order requires federal agencies to designate a senior official as a Labor Compliance Advisor to 

provide guidance on whether contractors' actions rise to the level of demonstrating a lack of integrity or business ethics, 

and to take this information into consideration in awarding new contracts. The new advisors will have broad authority 

within their agencies to monitor and enforce labor law responsibility requirements.  The President may lack the legal 

authority to make some of these regulatory changes. By directing the Department of Labor (DOL) to develop guidance 

that will establish degrees of violations not included in the underlying statutes, the executive order significantly amends 

the enforcement mechanisms Congress established for these laws.  

 

Issue: The Ellison amendment would serve as an automatic debarment of federal contractors with a single FLSA 

violation, while circumventing long-standing and proven suspension and debarment procedures under the Federal 

Acquisition Regulation. The executive order would also create added complexities and challenges for federal contractors. 

Given the myriad of federal and state laws governing contractors and the complexity of the FLSA, even the best 

employers can run into compliance challenges. If enacted, this amendment and executive order could prevent a significant 

number of employers from competing for federal contracts. 



 

Outlook: The amendment, which has faced little congressional debate or scrutiny, has been added to several fiscal year 

2015 appropriations bills in the House of Representatives. Congress will need to consider a large spending bill later this 

year to keep the government operating beyond December 11, 2014, which is the date the current funding bill expires. The 

Society for Human Resource Management (SHRM) urges lawmakers to exclude the Ellison amendment in any final 

funding bill. 

 

The executive order will apply to all solicitations for contracts after a final rule is issued by the Federal Acquisition 

Regulatory Council. In addition, the DOL is expected to issue guidance defining key terms. The executive order is 

expected to be implemented in phases starting in 2016, after a full rulemaking process with opportunities for additional 

stakeholder comment. SHRM will remain actively engaged and continue to express its strong concerns with and 

disapproval of this order, including how it duplicates existing safeguards in the federal contracting process and requires 

burdensome reporting that will impact federal contractors, especially smaller employers. 

 

SHRM Position: SHRM strongly opposes the Ellison amendment because it circumvents already established procurement 

and debarment procedures and would unfairly prevent a significant amount of employers from competing for federal 

contracts. SHRM is also concerned that the Fair Pay and Safe Workplaces executive order unnecessarily and unfairly 

duplicates existing safeguards in the federal contracting process.  

 

Talking Points:  

 

 Federal agencies already have the authority to initiate a suspension and debarment proceeding for contractors with 

labor violations.  

 

 Federal contractors are already subject to a myriad of complex and overlapping federal and state laws. While 

employers work diligently to comply, requirements under federal and state labor laws are subject to frequent 

changes as seen in the DOL’s recent efforts to modify the overtime regulations.   

 

 Under the executive order, what constitutes a “labor violation” causes employers particular concern because it’s 

unclear whether active or nonfinal determinations and labor complaints will count as violations.   

 

 While HR professionals diligently focus on compliance with federal and state laws (SHRM’s HR Knowledge 

Advisors received over 27,000 inquires related to the FLSA over the past two years, for example), confusing and 

complex regulations mean even the best employers can run into compliance challenges. SHRM opposes the 

Ellison amendment because it would unfairly prevent a significant amount of employers from competing for 

federal contracts.  

 

 SHRM is concerned that the recent Fair Pay and Safe Workplaces executive order unnecessarily and unfairly 

duplicates existing safeguards in the federal contracting process.  

 

 TELL YOUR STORY: In your meetings with policymakers, describe the challenges associated with the FLSA, 

and provide examples to your member of Congress about how even some of the best employers face compliance 

challenges with the FLSA.  

 

 

 

 

 


