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I. Interest of HR Policy Association 

HR Policy Association (“HR Policy”) is the lead public policy organization of chief 
human resource officers from large employers. The Association brings together HR 
professionals at the highest level of corporations not simply to discuss changes in public 
policy, but to lay out a vision and advocate for competitive workplace initiatives that 
promote job growth and employment security.  HR Policy presented testimony and 
submitted written comments regarding the National Labor Relations Board’s (“NLRB’s” 
or the “Board’s”) 2011 proposed election rules and is active in taking policy positions 
with respect to National Labor Relations Board matters. 

II. Interest of Society for Human Resource Management 

Founded in 1948, the Society for Human Resource Management (“SHRM”) is the 
world’s largest HR membership organization devoted to human resource management. 
Representing more than 275,000 members in over 160 countries, SHRM is the leading 
provider of resources to serve the needs of HR professionals and advance the professional 
practice of human resource management.  SHRM has more than 575 affiliated chapters 
within the United States.  SHRM presented testimony and submitted written comments 
regarding the Board’s 2011 proposed election rules and is active in taking policy 
positions with respect to Board matters. 

III. Overview of Position 

HR Policy, SHRM, and SHRM-affiliated organizations1 (collectively referred to as “the 
Commenting Parties”) submit that the proposed new election rules reflect a clear—albeit 
misguided—policy choice by the Board in favor of protecting the momentum of labor 
union organizing campaigns and concurrently limiting the opportunity for dialogue and 
debate regarding the impact of unionization in the workplace.  The Board’s proposed new 
election rules would permit elections in contested voting unit cases to occur in a period as 
short as nine to ten days compared to the current approximate 50 day timeframe—see 

                                                 
1 See Exhibit A for a list of such affiliates. 
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Exhibit B with respect to the Current NLRB Election Procedure Timeline and Exhibit C 
for a timeline under the NLRB Proposed New Election Rules.  The approach proposed by 
the Board is contrary to a basic element in virtually every election procedure in this 
country, whether it be for a civic association, a religious organization, a fraternal 
organization, a union officer or general federal, state or local election, as each of these 
types of elections involve a minimum time period between the initial filing period of 
candidacy or issue presentation and the date of the election.  Such timeframes have their 
origins in deeply rooted democratic principles in this country and permit voters sufficient 
time to obtain information, engage in dialogue and debate and, thereafter, make informed 
decisions. 

The Commenting Parties believe that the Board and its various stakeholders would have 
been better served if a consensus could have been reached among all five Board Members 
as to any changes in the election rules before the instant Notice of Proposed Rulemaking 
(“NPRM”) was initiated.  Alternatively, the Commenting Parties suggest that the Board 
engage in negotiated rulemaking with its various stakeholders regarding this area as 
opposed to its present approach, which is not only highly controversial, but will 
undoubtedly lead to subsequent litigation challenges if a final rule is promulgated in the 
form suggested in the NPRM. 

The Commenting Parties commend Board Members Phil Miscimarra and Harry Johnson 
in their dissenting views to the NPRM and endorse the statements and conclusions stated 
therein.  The Commenting Parties particularly agree with Members Miscimarra and 
Johnson’s conclusions that the Board Majority has not made a sufficient case to change 
the current Board election rules. 

Further, the Commenting Parties endorse the concepts embodied in the Workforce 
Democracy Fairness Act, Senate Bill No. 2178 and H.R. 4320, recently introduced by 
Senator Lamar Alexander and Representative John Kline.  The Commenting Parties 
believe it is particularly important that a minimum number of days exist between the 
filing of a petition for an election and the holding of the election, of at least the same 
duration as is provided for in the bills. 

Finally, the Commenting Parties endorse the position statement filed with respect to the 
instant NPRM by the Coalition for a Democratic Workplace (“CDW”) and have joined 
with the comments that CDW filed on April 7, 2014 with respect to the Board’s NPRM. 

IV. Response of the NLRB to the March 18, 2014 FOIA Request Filed by the 
Commenting Parties and Others 

A. The Commenting Parties and the American Hospital Association, Coalition for a 
Democratic Workplace, United States Chamber of Commerce, National Grocers 
Association, National Association of Manufacturers, International Franchise 
Association, Associated Builders and Contractors, Retail Industry Leaders 
Association, Council on Labor Law Equality, and National Retail Federation, on 
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March 18, 2014 submitted a Freedom of Information Act request to the NLRB 
asking for certain information including analyses, surveys, reports or other data 
that the Board relied on in formulating its NPRM.  The Board’s response to such 
FOIA request is substantially lacking in many respects, and establishes that the 
Board conducted virtually no analysis or independent review of its considerable 
election-related data before engaging in the instant rulemaking process.  Indeed, 
the Board appears to have produced no analyses relevant to the questions of what 
the Board relied on in formulating its NPRM regarding (1) “the effect of Member 
turnover and Board vacancies in delaying the holding of an election;” (2) “cases 
that were delayed by thirty (30) days or more to resolve pre-election issues;” (3) 
“cases in which it took more than one (1) year to resolve post-election hearing 
issues;” and (4) “whether any internal Board practices, such as the ability of a 
dissenting Member to delay the issuing of an opinion, delayed the holding of an 
election.”  There were also apparently no responsive documents shedding light on 
how the “Board identified the issue categories on which it ask[ed] for comment” 
or why it “determin[ed] that public meetings for testimony on the NPRM should 
last only two days and only be held in Washington, D.C., and that presentations 
be limited to an approximate four minute time frame for each party.” 

V. Incorporation of Previous Comments and Testimony 

A. HR Policy and SHRM incorporate, by reference, the hearing position statements, 
testimony, and comments which they previously submitted in response to the 
Board’s 2011 Notice of Proposed Rulemaking Representation-Case Procedures, 
76 Fed. Reg. 36,812.  HR Policy and SHRM particularly would emphasize to the 
new Board Members the following points and arguments they made with respect 
to the Board’s 2011 initiative in this area:2 

1. The Board’s Proposed New Election rules are arbitrary and capricious 
under the Administrative Procedures Act, 5 U.S.C. § 500 et seq., as they 
are not based on any reasoned analysis and fail to identify a reasoned need 
to change current Board election rules. 

2. The Board’s proposed new election rules deprive parties of their due 
process rights under § 9(c) of the National Labor Relations Act (“NLRA” 
or “Act”) in that they do not provide for an “appropriate hearing” in which 
interested parties have a “full and adequate opportunity” to present 
evidence on all issues pertaining to a Board election.3  The proposed rules 

                                                 
2 The Commenting Parties attach hereto, as Exhibit D, the amicus brief they filed in support of the 

Chamber of Commerce of the United States’ challenge in the U.S. District Court for the District of Columbia to the 
Board’s 2011 proposed election rules.  See Chamber of Commerce v. NLRB, 879 F.Supp. 2d 18 (D.D.C. 2012). 

3 See Inland Empire Dist. Council v. Millis, 325 U.S. 697, 707-708 (1945). 
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also are in violation of the requirement in § 9(b) of the Act that requires 
that the Board “in each case” make findings with respect to Board 
conducted elections which “assure to employees the fullest freedom in 
exercising the rights guaranteed by [the] Act.”  29 U.S.C. § 159 (b). 

3. The Board’s proposed new election rules inappropriately defer to a post 
election period such unit placement issues as supervisory status, 
independent contractor status, managerial status, confidential status and 
student vs. employee status.  This deferral approach, in many instances, 
will leave the status of such individuals unresolved until after the election 
and provide no expeditious resolution of their status.  Such uncertainty 
regarding the scope of the bargaining unit will have the potential to 
substantially delay and impede collective bargaining.  The Board’s only 
suggestion to this issue is to have the status of such individuals resolved 
either through collective bargaining or Board Unit Clarification 
proceedings.  This approach is not practical and will lead not only to 
increased litigation but also to potential friction in the workplace between 
the employer and the union. 

4. The Board’s proposed new election rules’ requirement that employers 
furnish personal email addresses and telephone numbers of voting unit 
employees has the potential to significantly interfere with employee 
privacy rights.  To the extent such requirement becomes part of a new 
Board rule, employers should not be required to furnish such information 
to any third party absent an employee’s consent.  Further, to the extent the 
proposed new election rules would require an employer to produce its 
employees’ work email addresses, there are significant questions 
regarding whether such a requirement would infringe upon the employer’s 
property rights, as such information is a confidential “business asset” of 
the employer. 

5. The requirement that employers furnish employees’ personal emails, 
telephone numbers (cellular and otherwise) and related private information 
to a labor organization should contain an accompanying sanction for 
improper use of such information, including future disqualification of such 
labor organization for a period of time to receive such confidential 
information from any employer and also contain appropriate civil and 
criminal sanctions for privacy breaches. 

6. The Board’s request for comments with respect to its current “blocking 
charge procedure” is a positive first step in this area and the Board should 
establish a definite timeframe in which to promulgate rules to improve the 
present procedure. 
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7. Any potential rule that would permit the use of electronic signatures on 
union authorization cards and union membership documents should be 
abandoned, given the potential for fraud and abuse with respect to 
obtaining such signatures. 

VI. Summary of Additional Points and Comments Regarding the 2014 Proposed New 
Election Rules 

A. The Board’s proposed new election rules are purportedly being advanced based, 
in large part, on the need to increase Board efficiency and avoid duplicative rules 
and regulations.  HR Policy and SHRM support any reasonable effort by the 
Board to permit it to operate more efficiently and to delete duplicative rules and 
regulations.  The Commenting Parties also support certain portions of the 
proposed new election rules that incorporate electronic filing and other e-related 
measures with respect to Board protocols and procedures.  The Commenting 
Parties submit, however, that there is no credible evidence or data to support the 
apparent Board conclusion that the shortening of the time period between the 
filing of a petition for election and the holding of an election furthers the statutory 
objectives of the NLRA.  Indeed, the Commenting Parties submit that the 
opposite is true—the continual shortening of the time period between the filing of 
a petition for election and the holding of an election shows a clear policy bias 
favoring the momentum of labor union organizing at the expense of reasoned and 
objective dialogue and debate among all parties regarding the impact of 
unionization in the workplace. 

B. The Board’s proposed new election rules, if adopted, will have a substantial 
adverse impact on two of the Board’s major stakeholders—employees and 
employers—and concurrently provide unjustified and legally unsupportable 
assistance to labor organizations with respect to the timeframe in which elections 
are held. 

C. The Board has not identified a need for, or established a record to support, its 
proposed new election rules which, as noted above, would result in elections 
occurring in a time period as short as nine or ten days.  See Exhibit C.  For 
example, the median number of days from the filing of an NLRB representation 
case petition to a Board election remains at 38 days and during FY 2013 unions 
won 64.1% of elections held based on a union petition for certification.4  Further, 
as noted in the dissent to the NPRM by Members Miscimarra and Johnson, 94.3% 
of all Board elections in 2013 were held within 56 days of the filing of the 
petitioned-for election.  An extremely small percentage of any so-called “delays” 

                                                 
4 See Report of National Labor Relations Board General Counsel, Richard F. Griffin, GC Memorandum 

14-02 (March 26, 2014). 
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with respect to elections in general, would be impacted by the Board’s rules.  
Indeed, less than 1% of all elections involved “delays” based on disputed issues 
pre-election.  See 79 Fed. Reg. at 7,349 and Comments of Members Miscimarra 
and Johnson dissenting at 79 Fed. Reg. at 7,337 and 7,341.   

D. The proposed rules violate fundamental due process rights of parties involved in 
Board election representation proceedings by restricting the time for submission 
of evidence, and providing wide and undefined discretion to Board hearing 
officers regarding the amount and type of evidence that is admissible or may be 
considered at a pre-election hearing.  Further, the Board’s incorporation, by 
reference, to certain procedures available under the Federal Rules of Civil 
Procedure, with respect to determining whether there is a genuine issue of 
material fact, is wholly lacking in that the Board’s proposed rules fail to provide 
for discovery procedures, guaranteed briefing opportunity and other rights 
provided to parties under the Federal Rules of Civil Procedure with respect to 
determining if, and when, “genuine issues of material fact” exist in a 
representation proceeding. 

E. The Board’s proposed new election rules fail to consider the implications of 
Specialty Healthcare, 357 NLRB No. 83 (2011) on the amount of, and type of, 
evidence necessary to make required proofs related to the Board’s new 
“overwhelming community of interest” standard. 

F. The Board’s challenged ballot voting procedures, which would be extensively 
utilized under the proposed 20% challenge rule, will discourage employee voter 
participation.  The impediments and procedural difficulties associated with the 
Board’s challenged ballot election procedures are analogous, in part, to 
impediments that voters have faced from time-to-time in this country with respect 
to general elections, such as, the presence of poll watchers and other procedural 
obstacles to individuals participating in such elections. 

VII. The Board has not identified a need for, or established a record to support, its 
proposed new election rules. 

A. Only a very small number of petitions go to hearing.  As discussed in Member 
Miscimarra and Member Johnson’s dissent, during fiscal years 2008-2010, the 
Board handled 5,664 cases involving initial elections.  79 Fed. Reg. 7,317, 7,348.  
Of those, only 479 (or 9%) were contested in pre-election proceedings.   The rest 
were consent elections or stipulated elections agreed to by the parties.   

B. The Board’s proposed new election rules may, in fact, decrease the number of 
agreements between parties with respect to election-related issues.  Indeed, parties 
may be less likely to enter into stipulated or consent election agreements because 
they will have less time before the hearing to reach an agreement regarding the 
composition of a voting unit.  Further, given the waiver sanctions contained in the 
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proposed new election rules, parties will be more inclined to include all possible 
arguments and positions in a pre-election hearing so as not to foreclose their 
opportunity to raise them at a later point in a post-election proceeding. 

C. There is no credible evidence to support the premise that the objectives of the 
NLRA are furthered by shortening the timeframe between the filing of a petition 
for election and the holding of such election.  Indeed, the interest of the Board’s 
most important stakeholder—non-supervisory employees—are not discussed or 
considered in any meaningful fashion in the Board’s proposed new election rules.  
Unions frequently engage in prolonged organizing campaigns over many months, 
if not years, prior to filing a petition for election with the Board.  The proposed 
new election rules would trigger almost instantaneous elections after such 
prolonged organizing periods and, as noted above, shorten the present timeframe 
from approximately 50 days in contested-election unit cases to as little as nine or 
ten days.  See Exhibits B and C.  Such shortened timeframe would provide little 
or no opportunity for employees to obtain objective information regarding the 
impact of unionization in their workplace. 

D. Even in the small number of representation cases that have contested election 
hearings, a faster process does not mean a better process.  In particular, the new 
rules require an employer to submit a pre-hearing position statement, prior to the 
presentation of any evidence in the case, identifying the unit which it concedes is 
appropriate and the names, locations, shifts, and job classifications of the 
employees.5  If the employer takes no position, it is foreclosed from challenging 
the appropriateness of the unit later.  The proposed rules also prohibit a party 
from “raising any issue, presenting any evidence relating to any issue, cross-
examining any witness concerning any issue, and presenting argument concerning 
any issue that the party failed to raise in its timely Statement of Position.”  79 Fed. 
Reg. 7,317, 7,358.  Such a procedure requires an employer to take a position with 
very little information or time for meaningful thought and analysis, and prohibits 
the employer from reassessing its position on the basis of later-acquired evidence.   

                                                 
5 The Board’s proposed regulations require the employer to furnish such information within two working 

days of the direction of election.  79 FR 7,317, 7,354.  In virtually any voting unit of any size, this requirement will 
be difficult for the employer to achieve.  Further, failure to supply complete and accurate information will be 
grounds for setting aside the election.  Id.  This is yet another example of the unbalanced nature of the new rules in 
favor of labor organizing activity and also an example of the failure of the Board to recognize practical problems 
associated with its proposed new rules. 
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VIII. The Board’s proposed new election rules violate basic due process rights of parties 
by restricting the time for submission of evidence, the amount of evidence and type 
of evidence and provide broad and undefined discretion to hearing officers as to 
how a hearing will proceed. 

A. A basic element in virtually every election proceeding in this country, whether it 
be for a civic association, a religious organization, a fraternal organization, a 
union officer or general federal, state or local election, involves a minimum time 
period between the initial filing period of candidacy or issue presentation and the 
date of the election.  Such timeframes have their origin in deeply rooted 
democratic principles in this country as they permit voters sufficient time to 
obtain information, to engage in dialogue and debate and, thereafter, to make 
informed decisions.  The Board’s proposed new election rules, unfortunately, 
substantially deviate from this bedrock principle in our country. 

B. First, the proposed rules do not permit the parties adequate time to present 
evidence on the election issues as they require parties to be prepared to put on a 
case just seven days after the filing of an election petition, and before any 
evidence has been produced.  Specifically, if the voting unit or workforce is large 
or complex, this is an insufficient amount of time for the employer to conduct an 
investigation of its workforce, determine if the identified unit is proper, and 
establish the presence of any bars to the election.  This is particularly true under 
the Board’s new unit determination standards as established by its decision in 
Specialty Healthcare, 357 NLRB No. 83 (2011). 

C. Second, the proposed rules offer significant and broad, undefined discretion to 
hearing officers.  As an initial matter, the Board’s proposed rules place virtually 
unlimited authority into the hands of career civil servants, rather than elected 
officials or their designees, to make decisions that have substantial effect on the 
interests of employees, employers and unions.  These career civil servants, 
however well intentioned, are entirely unaccountable to voters.  Unlike Article III 
judges and NLRB Members, there is no screening process by publicly-elected 
officials, and there is no means for accountability and extremely limited 
procedure for potential removal.  Moreover, unlike Article III judges and NLRB 
Members, NLRB Field Examiners (the positions that regularly fill the roles of 
hearing officers) are not even required to be attorneys or have any kind of legal 
training.  Yet the proposed rules entrust hearing officers with making nuanced 
legal decisions, including applying the summary judgment standard of Rule 56 of 
the Federal Rules of Civil Procedure. 
 
For instance, the proposed rules permit a hearing officer to determine which 
evidence is “relevant to any genuine dispute as to a material fact” and, therefore, 
may be introduced at the hearing.  79 Fed. Reg. 7,317, 7,357.  These types of 
relevance determinations can be perplexing and difficult for even experienced 
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Article III judges,6 but the proposed rules would allow untrained hearing officers 
to make relevancy findings.  Similarly, giving a hearing officer the discretion to 
determine what is a “genuine dispute[]” and “material fact” may require the 
hearing officer to make a legal decision despite having no legal background. 
 
The hearing officer is also permitted to close the hearing if he or she “determines 
that the only issues remaining in dispute concern the eligibility or inclusion of 
individuals who would constitute less than 20% of the unit if they were found to 
be eligible to vote.”  This suggested approach by the Board is a clear violation of 
§ 9(c)(1) of the NLRA, as hearing officers are precluded from making 
recommendations as to voting unit issues.  The Act specifically limits the 
authority of hearing officers in pre-election proceedings to an administrative role 
and provides, in part, that hearings “…may be conducted by an officer or 
employee of the regional office, who shall not make any recommendations with 
respect thereto.”  29 U.S.C. § 159(c)(1). 
 
The Board’s decision in Specialty Healthcare and the proposed new election 
rules, further complicate a hearing officer’s role, particularly as it relates to how 
the Board’s new “overwhelming community of interest standard” will be applied 
in the hearing.  More employees may be required to vote subject to the Board’s 
challenged ballot procedure, the defects of which will be described in greater 
detail below.  Finally, the hearing officer has discretion to decide if and when 
post-hearing briefs will be filed.  Such decisions by a Hearing Officer could 
substantially and adversely impact the development of a full and complete record 
upon which a Regional Director can make an informed decision and also hinder 
potential federal circuit court review of appellate issues in controversy. 

D. The Board’s decision in Specialty Healthcare, places a substantial burden on 
employers who contend that the petitioned-for unit is inappropriate because it 
excludes employees who should be contained in the unit.  To prove that other 
employees should be included in the petitioned-for unit, the employer must show 
that they share an “overwhelming community of interest” with employees 
contained in the petitioned-for unit, including a requirement that the non-
petitioning party establish, by overwhelming evidence, that the employees have 
similar wages, benefits, skills, duties, working conditions, and supervision; 

                                                 
6 See, e.g. Gonzalez v. City of Anaheim, 2014 BL 89761 (9th Cir. Mar. 31, 2014) (overturning district 

court’s summary judgment claim and concluding “that a significant inconsistency in the officers' testimony was 
sufficient to present a genuine dispute of material fact.”); Alexander v. Casino Queen, Inc., 739 F.3d 972 (7th Cir. 
2014) (reversing summary judgment and remanding to district court because the appellate court found sufficient 
credibility disputes to warrant jury consideration); Geleta v. Gray, 645 F.3d 408 (D.C. Cir. 2011) (reversing district 
court’s summary judgment order and finding, contrary to the district court, that “[plaintiff] has provided sufficient 
evidence for a reasonable jury to conclude that he suffered a materially adverse employment action…[and] that the 
[defendant]’s proffered reasons for transferring him are pretextual…”). 
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frequently have contact and interchange with the included employees; and enjoy 
functional integration, among other factors.  Determining whether or not 
employees share an overwhelming community of interest involves the analysis of 
very fact-intensive evidence including an in-depth review of job descriptions and 
a multiplicity of working condition issues.  Evidence on the interchange of 
employees will also need to be presented.  Preventing employers from making a 
full and complete record of their positions will violate their due process rights and 
lead to considerable litigation.   

E. Finally, the new rules provide no mandatory pre-election and post-election right 
to review by the NLRB and, subsequently, perhaps little or no right to review by 
the federal courts.  This suggested approach violates § 3(b) of the NLRA, which 
clearly provides the right of “any interested person” to seek Board review and a 
potential stay of “any action” taken by a regional director of the Board.  29 U.S.C. 
§ 153(b).  An untrained hearing officer’s decision on a complex issue will provide 
a limited record for review by the Regional Director, and, therefore, may result in 
an erroneous ruling.  In effect, such a final decision may not be available for any 
review until an adversely impacted party refuses to bargain, commits a 
“technical” § 8(a)(5) violation of the Act and, thereafter, appeals to a federal 
circuit court.  If an appeal is filed, as noted above, there may be a very limited 
record for the court to consider and the circuit court may, in fact, send the case 
back to the Board to develop an appropriate record and explanation of its 
decision.  This timeframe obviously will not lead to more efficiency and will 
unnecessarily prolong the resolution of voting-unit related issues. 

IX. The Board’s proposed new election rules will increase the use of a flawed challenged 
ballot procedure, discourage voter participation and decrease election turnout. 

A. The proposed rules would increase the number of challenged ballots in Board-
conducted elections.  Under the newly proposed rules, up to 20% of the proposed 
unit could be forced to vote subject to the Board’s challenged ballot procedure.  
Ballots cast subject to challenge would only be counted following the election if 
the outcome of the election could be changed by the votes of the employees 
casting challenged ballots. 

B. The proposed rules would lead to a significant departure from the current, limited 
use of the Board’s challenged ballot voting procedure.  Based on information 
obtained from the NLRB, pursuant to the March 18, 2014 Freedom of Information 
Act request from the Commenting Parties and others, in Fiscal Years 2011, 2012, 
and 2013, 1,763 elections required the use of challenged ballots.  However, the 
average number of challenged ballots was only 4.5 per election.  Of all the 
elections during those three years, 1,453 had 5 or fewer challenged ballots cast.  
Under the newly proposed rules, as many as 20% of the ballots cast would be 
subject to challenge.  In addition to potentially adversely impacting turnout, such 
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a high number of challenged ballots will lead to longer post-election proceedings, 
increased litigation, and therefore a commensurately longer time before any of the 
interested parties can be certain of the election’s outcome. 

C. The Board’s challenged ballot procedure solution to unit-placement issues 
discounts and ignores the overwhelming evidence that voters subject to challenge 
are less likely to vote.  See Liz Kennedy, et al., Bullies at the Ballot Box, Demos 
and Common Cause (2012) (available at www.demos.org) (analyzing state voter 
challenge laws on the activity of voters in state and federal elections); Nicholas 
Riley, Voter Challengers, Brennan Center for Justice (2012) (available 
at www.brennancenter.org) (examining state laws concerning voter challenges 
and the difficulties they create for voters and elections officials); The Role of 
Challengers in Elections, Project Vote (2008) (available at www.projectvote.org) 
(analyzing the advantages and disadvantages of state challenger policies and 
regulations and suggesting guidelines to improve such practices). By discouraging 
voter participation the proposed rules are in conflict with the intent of the Act to 
“assure to employees the fullest freedom in exercising rights guaranteed by [the] 
Act.”  29 U.S.C. § 9(b). 

D. The Board’s challenged ballot procedure is often difficult to explain to employees 
and may, in fact, discourage them from voting.  This is especially true of 
employees who were initially reluctant to vote in the first instance.  Assuming an 
employee proceeds to attempt to vote in a challenged-ballot election, the simple 
act of entering the voting room itself may be an intimidating experience.  The 
intimidation factor then is increased when one or more observers or the Board 
Agent challenge the employee’s right to vote.  Assuming the employee still 
proceeds and enters a voting booth and marks his or her ballot, the voter thereafter 
learns that his or her ballot is placed in a separate envelope with his or her name 
noted on such envelope, clearly leaving the impression to the voter that the ballot 
will not, indeed, be secret and that not only will the identity of the voter be later 
revealed, but also how he or she voted.  This process, even when working well, 
also has the potential to lead to delays in the voting procedure with employees 
waiting for substantial periods of time in line before they can cast their ballot.  
Indeed, some voters may decide to no longer remain in line and, therefore, not 
vote.  The above situation certainly has the potential to chill voter participation.  
Even if an employee completes the voting process under challenge, he or she may 
go back to their workplace and inform other potential voters that perhaps they 
should not participate as they will be challenged. 

E. Employees who cast challenged ballots may be subpoenaed to testify at an NLRB 
hearing, further chilling their interest in participating.  See Dunham’s Athleisure 
Corp., 315 NLRB 689 (1994). 

http://www.demos.org/
http://www.brennancenter.org/
http://www.projectvote.org/
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F. The end result to the Board’s “challenged ballot procedure solution” could 
certainly be decreased voter turnout, especially with respect to individuals that 
come from various cultures and backgrounds that have been historically targeted 
for voter suppression, and individuals concerned about providing any information 
to government entities.  Unfortunately, the above procedures remind one of 
impediments that have been in place, from time-to-time in this country with 
respect to voter challenge procedures and the corresponding chilling impact that 
such procedures have had on voter turnout, including participation by various 
protected class groups.  See generally The Role of Challengers in Elections, 
Project Vote (2008) (available at www.projectvote.org). 

G. Notwithstanding the relatively low number of challenged ballot situations in the 
past, labor organizations already use such procedure to chill voter participation.  
For example, in a recent Board election involving Providence Health System 
Southern California, d/b/a Providence Holy Cross Medical Center, where there 
were a total number of 803 eligible voters, the union challenged 104 of the voters 
or 12.95% of the entire voting unit.  See Case No. 31-RC-109341.  This is not a 
new tactic.  In 2001 for example, in a Board election involving ProMedica Health 
System, Inc., out of 3,131 eligible voters, the union challenged 290 ballots, or 
more than 9% of the voting unit.  See Case Nos. 08-RC-16173-76.  This tactic, as 
noted above, can have a substantial negative impact on voter participation, and 
what will never be known in these and other cases with a significant number of 
challenged ballots, is how many potential voters decided not to vote at all in the 
election based on information provided by fellow workers about the complexity 
and intimidation concerns associated with voting subject to challenge. 

X. The Board’s proposed new election rules related to voter lists infringe on employee 
privacy rights, fail to provide adequate safeguards for the protection of private 
employee information, and are overly burdensome for employers. 

A. If the Board intends to proceed with its proposed rule requiring the submission of 
private employee information, including email addresses and telephone numbers 
(cellular and otherwise), to regional directors and unions, it is incumbent upon the 
Board to strengthen the rules safeguarding such information, including providing 
for sanctions, including criminal penalties, to parties that fail to maintain the 
privacy of such information.   

B. Recent polls show that Americans are very sensitive to any infringement on their 
individual privacy rights.  In fact, many polls since the National Security 
Agency’s surveillance leak show that Americans value privacy over security.  See 
Associated Press-GfK poll conducted Jan. 17-21, 2014; USA Today/Pew 
Research Center poll conducted Jan. 15-19, 2014.  The NSA privacy issues also 
provided evidence that federal government departments, even agencies that 
specialize in information intelligence, are not reliable repositories for personal 

http://www.projectvote.org/


 
 

 13 
 

information: their systems can be hacked or otherwise exposed.  Similarly, large 
companies that devote significant resources to privacy have faced substantial 
challenges to safeguarding private consumer information and have recently been 
the target of third-party criminal activity associated with such security breaches. 
The NLRB, which has little to no experience safeguarding personal data, will be 
poorly positioned to protect private employee information.   It is also unlikely that 
unions would fare better than these sophisticated businesses in protecting 
employee data.   

C. Despite the challenges of third-parties in protecting private data, the proposed 
rules offer no monetary or criminal penalty for the failure of either the NLRB or 
the union to safeguard private information.  Indeed, although the proposed rules 
state that “[t]he parties shall use the list exclusively for purposes of the 
representation proceeding and related Board proceedings,” no provisions require 
the union to attempt to protect employee data and there is no obligation by the 
union or NLRB to inform employees when their data has been breached.  The 
failure of the proposed rules to offer even the barest of protections to private 
employee information is inexcusable and should be corrected in any published 
rule. 

D. The Board should consider following the direction of other federal laws, like the 
Health Information Protection and Portability Act or the Gramm Leach Bliley 
Act, that set forth standards for regulating personal data and establish civil 
penalties and causes of action for failure to adequately protect privacy.  Other 
state and federal legislation and laws levying criminal penalties against 
individuals who deliberately conceal data breaches could also serve as proper 
models for strong privacy protections in the proposed rules.   

E. Additionally, the proposed rules should be revised to offer more guidance on the 
kind of information the employer must provide.  The proposed rules state that the 
employer must provide “available email addresses” and “available telephone 
numbers.”  79 Fed. Reg. 7,317, 7,354.  There is no direction if this requirement is 
for personal email addresses, business email addresses or both, or business 
telephone numbers, mobile telephone numbers, home telephone numbers, or all of 
such information.  Further, the proposed rules do not permit employers to ask 
permission from employees before sharing their personal information and do not 
expressly allow employees to opt out of having their information shared.  This 
lack of clarity will lead to further unfair labor practice charges and litigation, 
which is directly counter to the Board’s publicly-stated goal of simplifying and 
expediting elections. 



 
 
 
 
 
 
 
 

EXHIBIT A 
 



SHRM Affiliates 
Alabama SHRM State Council  
Alaska SHRM State Council 
Anchorage Society of Human Resources 

Management 
Ardmore Personnel Roundtable 
Arizona SHRM State Council  
Arkansas SHRM State Council  
Big Horn Mountain Chapter 
Blackhawk Human Resource Association 
Cabarrus Regional SHRM 
California State Council of SHRM 
Capital Region Human Resource 

Association  
Central New York SHRM Chapter 
Coastal Bend SHRM 
Color Country Human Resources 

Association 
Connecticut SHRM HR Council  
Eastern Iowa Human Resource Association 
Eastern Shore SHRM  
Garden State Council  
Gaston HR 
Genesee Area Human Resource Association 
Genesee Valley Chapter of SHRM  
Grand Rapids HRG  
Great Plains Human Resource Management 

Association 
Great River Human Resources Association 
Greater Ann Arbor Society of Human 

Resource Management SHRM Chapter  
Greater Cincinnati Human Resources 

Association  
Greater Henry Area SHRM Chapter 
Greater Orlando Society for Human 

Resource Management  
Green Bay Chapter SHRM  
Heart of Illinois HR Council 
HR Collier 
HR Florida State Council 
Human Resource Association of Broward 

County  

Human Resource Association of Central 
Connecticut 

Human Resource Management Association 
of New Orleans 

Human Resource Management Association 
of West Central Missouri 

Human Resources Association of Central 
Ohio  

Human Resources Association of Central 
Oregon, Inc.  

Human Resources Management Association 
of Princeton  

Illinois State Council of SHRM 
Indiana County Area SHRM  
Indiana State Council of SHRM  
Iowa Senior Human Resources Association 
Iowa SHRM State Council 
Kansas State Council of SHRM 
Lubbock SHRM 
Maryland SHRM State Council  
Massachusetts State Council of SHRM  
Metro-West Human Resources Management 

Association  
Michigan SHRM State Council   
Minnesota State Council   
Mississippi SHRM State Council  
Mississippi Valley Human Resources 

Association 
Mohawk Valley Society of Human Resource 

Management 
Montgomery County Society for Human 

Resource Management 
New York State SHRM 
North Alabama Society for Human 

Resource Management  
North Dakota Southwest Area Human 

Resources Association SHRM Chapter 
Northern Arizona Human Resources 

Association 
Northwest Georgia SHRM Chapter  
Ohio State Council  
Oklahoma City Human Resources Society 



Oregon State Council  
Pennsylvania State Council of SHRM  
Prescott Area Human Resources Association  
Rhode Island Society for Human Resource 

Management State Chapter 
Seattle Chapter of SHRM  
SHRM – Emerald Coast Chapter 
SHRM Georgia State Council  
SHRM Montgomery Chapter  
SHRM Nebraska  
SHRM New Mexico 
SHRM Rio Grande Valley Chapter  
SHRM Rogue Valley 
SHRM Western CT 
SHRM-Atlanta 
SHRMJC 
South Carolina SHRM State Council  
Southern Indiana SHRM Chapter 
Southern NM SHRM  
Southwest Arizona Human Resources 

Association 
Stateline SHRM  
Susquehanna Human Resource Management 

Association 
Tennessee Valley Chapter of SHRM  
Texas SHRM State Council 
The Savannah Area Chapter  
Tri County Human Resource Management 

Association  
Tri-State HRMA  
Utah State Council 
Virginia SHRM State Council 
Western Kansas Human Resource 

Management Association  
Wichita Kansas SHRM Chapter  
Winona Area SHRM 
Wisconsin State Council SHRM 
Wyoming SHRM State Council 
Yakima Valley Human Resource 

Management Association 



 
 
 
 
 
 
 
 

EXHIBIT B 
 



Petition filed and 
faxed by union to 
the NLRB 
Regional Office 
and Regional 
Office faxes to 
employer

Positions of 
parties discussed 
and hearing held if 
necessary – Short 
extensions of 
hearing date often 
approved – e.g., 3 
days

Briefs normally 
filed 7 days 
after conclusion 
of hearing, but 
extensions of 
time often 
approved –
e.g., 4-day 
extension

Decision and 
Direction of 
election issues 
by Regional 
Office – decision 
often issued 
within a 5-day 
period after 
Receipt of Briefs

7th-10th
Day

14th-21st 
Day

17th-26th 
Day

Election –
42nd-56th Day

COI:  1503116v1

During this 25-30 day 
period after Decision 
and Direction of 
election, the parties 
have a right to file a 
request for review with 
the Board of election-
related rulings by the 
Regional Office

Excelsior (voting 
list) filed by 
employer with 
Regional Office, 
within 7 days 
after decision 
and direction of 
election –
Regional Office 
forwards the list 
to the union

24th-33rd 
Day

NLRB Notice of 
Election posted
by employer at
the voting location 
at least 3 days 
before the election

Prepared by G. Roger King, Jones Day 
Of Counsel, on March 7, 2014.



 
 
 
 
 
 
 
 

EXHIBIT C 
 



Petition filed by the 
union and copy 
faxed by the union 
to the employer and 
appropriate NLRB 
Regional Office –
Board Regional 
Office issues Notice 
of Hearing

Regional Office 
representatives request 
to parties to identify and 
resolve any voting unit 
issues – Parties required 
to file a Statement of 
Position (1)

Direction of election 
can be issued at any 
time after completion 
of the hearing

Two work days for employer to prepare 
Excelsior or voting list and submit to 
the union and the Board Regional 
Office and minimum two-day period for 
NLRB Final Notice of Election to be 
posted (including electronically) in 
employer’s workplace and served on 
the parties with copies to employees 
“to the extent practical” (3)

7th Day 9th/10th Day – Election if 
union waives 10-day period

Earliest day a hearing 
can be held (2)

COI:  1475522v2

7th/8th Day

Hypothetical Dates for 
Regional Director 
Direction of election

(1) Statement of Position of the employer to be filed before or on the hearing date and is to include 
commerce information, name of voting unit employees, their address, their telephone number, their 
email address if available and the employee’s work location, shift and classification. Statement of 
Position also is to include the employer’s position on the appropriateness of the unit and suggested 
dates, times, and location of the election and the cut-off eligibility date and served on the union and the 
Regional Director.

(2) The hearing is only to involve “genuine issues of material fact.”  At any time during the hearing, if the 
hearing officer determines that the only genuine issue remaining in dispute concerns the eligibility or 
inclusion of individuals who would constitute less than 20% of the unit if they were found to be eligible to 
vote, the hearing officer will immediately close the hearing.  At the conclusion of the hearing, parties 
would be permitted to make oral arguments on the record.  Parties would be permitted to file briefs only 
with the permission of the hearing officer and within the time permitted by and subject to any other 
limitations imposed by the hearing officer.

(3) The two-day notice period would eventually be eliminated with the increased use of electronic 
notices to voting unit employees.

Prepared by G. Roger King, Jones Day 
Of Counsel, on February 19, 2014.

Employer to “immediately” post 
(including electronically) Initial Notice to 
Employees of Election upon service of 
petition from Regional Office.

19th/20th Day –
Election if the union 
does not waive the 
10-day period
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	II. Interest of Society for Human Resource Management
	Founded in 1948, the Society for Human Resource Management (“SHRM”) is the world’s largest HR membership organization devoted to human resource management. Representing more than 275,000 members in over 160 countries, SHRM is the leading provider of r...
	III. Overview of Position
	IV. Response of the NLRB to the March 18, 2014 FOIA Request Filed by the Commenting Parties and Others
	A. The Commenting Parties and the American Hospital Association, Coalition for a Democratic Workplace, United States Chamber of Commerce, National Grocers Association, National Association of Manufacturers, International Franchise Association, Associa...

	V. Incorporation of Previous Comments and Testimony
	A. HR Policy and SHRM incorporate, by reference, the hearing position statements, testimony, and comments which they previously submitted in response to the Board’s 2011 Notice of Proposed Rulemaking Representation-Case Procedures, 76 Fed. Reg. 36,812...
	1. The Board’s Proposed New Election rules are arbitrary and capricious under the Administrative Procedures Act, 5 U.S.C. § 500 et seq., as they are not based on any reasoned analysis and fail to identify a reasoned need to change current Board electi...
	2. The Board’s proposed new election rules deprive parties of their due process rights under § 9(c) of the National Labor Relations Act (“NLRA” or “Act”) in that they do not provide for an “appropriate hearing” in which interested parties have a “full...
	3. The Board’s proposed new election rules inappropriately defer to a post election period such unit placement issues as supervisory status, independent contractor status, managerial status, confidential status and student vs. employee status.  This d...
	4. The Board’s proposed new election rules’ requirement that employers furnish personal email addresses and telephone numbers of voting unit employees has the potential to significantly interfere with employee privacy rights.  To the extent such requi...
	5. The requirement that employers furnish employees’ personal emails, telephone numbers (cellular and otherwise) and related private information to a labor organization should contain an accompanying sanction for improper use of such information, incl...
	6. The Board’s request for comments with respect to its current “blocking charge procedure” is a positive first step in this area and the Board should establish a definite timeframe in which to promulgate rules to improve the present procedure.
	7. Any potential rule that would permit the use of electronic signatures on union authorization cards and union membership documents should be abandoned, given the potential for fraud and abuse with respect to obtaining such signatures.


	VI. Summary of Additional Points and Comments Regarding the 2014 Proposed New Election Rules
	A. The Board’s proposed new election rules are purportedly being advanced based, in large part, on the need to increase Board efficiency and avoid duplicative rules and regulations.  HR Policy and SHRM support any reasonable effort by the Board to per...
	B. The Board’s proposed new election rules, if adopted, will have a substantial adverse impact on two of the Board’s major stakeholders—employees and employers—and concurrently provide unjustified and legally unsupportable assistance to labor organiza...
	C. The Board has not identified a need for, or established a record to support, its proposed new election rules which, as noted above, would result in elections occurring in a time period as short as nine or ten days.  See Exhibit C.  For example, the...
	D. The proposed rules violate fundamental due process rights of parties involved in Board election representation proceedings by restricting the time for submission of evidence, and providing wide and undefined discretion to Board hearing officers reg...
	E. The Board’s proposed new election rules fail to consider the implications of Specialty Healthcare, 357 NLRB No. 83 (2011) on the amount of, and type of, evidence necessary to make required proofs related to the Board’s new “overwhelming community o...
	F. The Board’s challenged ballot voting procedures, which would be extensively utilized under the proposed 20% challenge rule, will discourage employee voter participation.  The impediments and procedural difficulties associated with the Board’s chall...

	VII. The Board has not identified a need for, or established a record to support, its proposed new election rules.
	A. Only a very small number of petitions go to hearing.  As discussed in Member Miscimarra and Member Johnson’s dissent, during fiscal years 2008-2010, the Board handled 5,664 cases involving initial elections.  79 Fed. Reg. 7,317, 7,348.  Of those, o...
	B. The Board’s proposed new election rules may, in fact, decrease the number of agreements between parties with respect to election-related issues.  Indeed, parties may be less likely to enter into stipulated or consent election agreements because the...
	C. There is no credible evidence to support the premise that the objectives of the NLRA are furthered by shortening the timeframe between the filing of a petition for election and the holding of such election.  Indeed, the interest of the Board’s most...
	D. Even in the small number of representation cases that have contested election hearings, a faster process does not mean a better process.  In particular, the new rules require an employer to submit a pre-hearing position statement, prior to the pres...

	VIII. The Board’s proposed new election rules violate basic due process rights of parties by restricting the time for submission of evidence, the amount of evidence and type of evidence and provide broad and undefined discretion to hearing officers as...
	A. A basic element in virtually every election proceeding in this country, whether it be for a civic association, a religious organization, a fraternal organization, a union officer or general federal, state or local election, involves a minimum time ...
	B. First, the proposed rules do not permit the parties adequate time to present evidence on the election issues as they require parties to be prepared to put on a case just seven days after the filing of an election petition, and before any evidence h...
	C. Second, the proposed rules offer significant and broad, undefined discretion to hearing officers.  As an initial matter, the Board’s proposed rules place virtually unlimited authority into the hands of career civil servants, rather than elected off...
	D. The Board’s decision in Specialty Healthcare, places a substantial burden on employers who contend that the petitioned-for unit is inappropriate because it excludes employees who should be contained in the unit.  To prove that other employees shoul...
	E. Finally, the new rules provide no mandatory pre-election and post-election right to review by the NLRB and, subsequently, perhaps little or no right to review by the federal courts.  This suggested approach violates § 3(b) of the NLRA, which clearl...

	IX. The Board’s proposed new election rules will increase the use of a flawed challenged ballot procedure, discourage voter participation and decrease election turnout.
	A. The proposed rules would increase the number of challenged ballots in Board-conducted elections.  Under the newly proposed rules, up to 20% of the proposed unit could be forced to vote subject to the Board’s challenged ballot procedure.  Ballots ca...
	B. The proposed rules would lead to a significant departure from the current, limited use of the Board’s challenged ballot voting procedure.  Based on information obtained from the NLRB, pursuant to the March 18, 2014 Freedom of Information Act reques...
	C. The Board’s challenged ballot procedure solution to unit-placement issues discounts and ignores the overwhelming evidence that voters subject to challenge are less likely to vote.  See Liz Kennedy, et al., Bullies at the Ballot Box, Demos and Commo...
	D. The Board’s challenged ballot procedure is often difficult to explain to employees and may, in fact, discourage them from voting.  This is especially true of employees who were initially reluctant to vote in the first instance.  Assuming an employe...
	E. Employees who cast challenged ballots may be subpoenaed to testify at an NLRB hearing, further chilling their interest in participating.  See Dunham’s Athleisure Corp., 315 NLRB 689 (1994).
	F. The end result to the Board’s “challenged ballot procedure solution” could certainly be decreased voter turnout, especially with respect to individuals that come from various cultures and backgrounds that have been historically targeted for voter s...
	G. Notwithstanding the relatively low number of challenged ballot situations in the past, labor organizations already use such procedure to chill voter participation.  For example, in a recent Board election involving Providence Health System Southern...

	X. The Board’s proposed new election rules related to voter lists infringe on employee privacy rights, fail to provide adequate safeguards for the protection of private employee information, and are overly burdensome for employers.
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