
W hile Congress is in gridlock, many state legisla-
tures and municipalities continue to aggressively 
pass employment laws.

New state requirements range from prohibiting employ-
ers from asking applicants for social media passwords to 
restricting questions about candidates’ credit and criminal 
histories. Some states are raising minimum wages and zero-

ing in on misclassification of employees as independent con-
tractors. On some issues, such as mandated paid leave, city 
officials are forging ahead of state lawmakers.

Myriad new state and local laws represent challenges for 
employers, particularly those operating in multiple states. 
Experts predict even more state and local activity on these 
issues during 2013.  
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Watch for these 12 state and local regulatory trends.
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Legalizing Marijuana
Colorado and Washington in 2012 became the first states to legalize possession and sale of 

marijuana for recreational use. The laws allow marijuana to be sold through licensed stores. 

Federal law still classifies marijuana as illegal. These state laws may confuse employees sub-

ject to employer drug testing, some legal experts say. Massachusetts and Connecticut approved 

use of medical marijuana in 2012, bringing the total to 18 states and the District of Columbia.

Regulatory Compliance

States, Cities Go Beyond 
              Federal Government

Protecting Unemployed Applicants
The District of Columbia last year approved 
the first law in the nation making it unlawful to 
consider unemployed status in hiring decisions. 
Oregon banned overt job discrimination in 
advertisements, following New Jersey’s lead in 
2011. The Oregon and New Jersey laws prohibit 
ad language such as “unemployed applicants 
not considered” but don’t bar considering 
applicants’ employment status. The California 
legislature approved such a bill in 2012, but the 
governor vetoed it. Bills were introduced in at 
least 11 other states without success, but the 
debate is expected to resurface this year.

Expanding Religious Protections
The California Fair Employment and Housing Act now requires 
employers to accommodate an employee’s clothing, jewelry and 
hairstyle when those are part of religious observance. That includes 
head scarves, turbans and beards.

Raising Minimum Wages
Eighteen states and the District of Columbia have minimum wages higher than the 
$7.25 federal rate. On Jan. 1, the minimum wage was scheduled to increase in 
Arizona, Colorado, Florida, Missouri, Montana, Ohio, Oregon, Rhode Island, Ver-
mont and Washington. In 2012, voters in Albuquerque, N.M., and San Jose and 
Long Beach, Calif., approved citywide minimum-wage increases. The Long Beach 
measure applies to hotel workers only. San Francisco and Santa Fe, N.M., enacted 
minimum wages in 2003. In San Francisco, the nation's highest minimum wage rose 
to $10.55 per hour. The city's minimum wage rises with the rate of local inflation.

Targeting Misclassification of Independent Contractors
In 2012, Delaware, Louisiana and Maine increased or expanded penalties for misclassifica-
tion of employees as independent contractors, says New York attorney Richard Reibstein. 
Since 2008, almost half of the states have enacted one or more independent contractor 
laws. They lose millions a year in taxes because employers don’t pay payroll taxes or contrib-
ute to state unemployment and workers’ compensation funds for such workers.

Protecting Social Media Passwords 
California, Illinois, Maryland and  Michigan enacted legislation last year that 
prohibits employers from requesting or requiring an employee or applicant to 
disclose a user name or password for a personal social media account, accord-
ing to the National Conference of State Legislatures. California and Maryland 
laws also prohibit employers from discharging or disciplining employees for 
refusing to disclose such information.

Enacting Right-to-Work Laws
Indiana and Michigan enacted right-to-work laws last year, 
joining 22 other states. Under such laws, workers can’t be 
required to join unions and pay union fees.

Requiring E-Verify, Checking Immigration Status
Michigan and Pennsylvania last year required that some state 
contractors use E-Verify, the federal system for checking whether 
newly hired employees are eligible to work. At least 20 states 
require use of E-Verify in some circumstances, according to the 
National Conference of State Legislatures. More state action on 
the immigration front is expected following the U.S. Supreme Court 
2012 ruling upholding a provision of Arizona’s law allowing law 
enforcement officers to inquire about a person’s immigration status 
during a lawful stop. In 2011, five states—Alabama, Georgia, Indi-
ana, South Carolina and Utah—enacted laws similar to Arizona’s. 

Limiting Use of Credit Checks
Vermont in 2012 joined California, Connecticut, Hawaii, Illinois, 
Maryland, Oregon and Washington by enacting a law that restricts 
employers’ use of credit information in employment decisions, 
according to the National Conference of State Legislatures. Vermont 
employers generally may not require job applicants to supply their 
credit history or use credit history in hiring or firing, except for jobs 
that involve access to personal financial information. Many prohibit 
employers from using consumer credit information against potential 
employees unless they’re applying for jobs that involve financial 
decisions. With 40 related bills introduced in 19 states last year, 
such restrictions may proliferate.

Approving Same-Sex Marriage 
In 2012, voters in Maine, Maryland and Washington state 
approved same-sex marriage ballot measures. Previously, 
same-sex marriage had been approved either through 
court decisions or legislative action in Connecticut, Iowa, 
Massachusetts, New Hampshire, New York and Vermont. 
In addition, Minnesota voters in 2012 turned down a con-
stitutional amendment that would have defined marriage as 
between one man and one woman.

Restricting Criminal Background Checks
Massachusetts in 2010 became the second state to bar 
private and public employers from asking about criminal con-
victions on applications. Hawaii did so in 1998. California, Colo-
rado, Connecticut, Minnesota and New Mexico have adopted 
“ban the box” legislation that applies to state departments and 
agencies. Meanwhile, more than 40 cities and counties have 
passed such laws covering local government hiring, includ-
ing 11 that apply restrictions to private vendors of goods and 
services. In 2012, Newark, N.J., joined Philadelphia in applying 
restrictions to all private employers. In most cases, a criminal 
background check may be done later in the hiring process 
when, advocates say, the information can be weighed in light of 
qualifications.

Mandating Paid Leave
Connecticut last year became the first state to mandate that employers provide 
paid sick leave to employees. It requires certain employers to provide five paid 
sick days a year to service workers. Covered employees may use paid sick days 
for their own illnesses or for the care of a spouse or child, or to address personal 
needs resulting from family violence or sexual assault. Seattle now requires 
public and private employers with at least five full-time employees to provide 
sick and safe leave of one hour for every 40 hours worked. Paid safe leave can 
be taken for reasons related to domestic violence or sexual assault. Philadel-
phia’s 2012 paid-sick-leave ordinance covers only city employees, employees of 
city contractors, or recipients of city leases or concessions. San Francisco was 
the first city in the country to require paid sick leave for city employees in 2007.


