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Background  

Federal laws–including the Civil Rights Act of 1964, the Equal Pay Act of 1963, the Age  

Discrimination in Employment Act of 1967, and the Americans with Disabilities Act of 1990– 

protect employees from discrimination in the workplace on the basis of race, national origin, sex, 

religion, disability, pregnancy and age, but not on the basis of sexual orientation or gender 

identity. In its 2013 decision in Windsor v. United States, the U.S. Supreme Court struck down 

Section 3 of the Defense of Marriage Act as a deprivation of the equal liberty of persons that is 

protected by the Fifth Amendment. The Supreme Court has also ruled that federal bans on 

workplace sexual harassment apply when both parties are of the same sex. In addition, courts 

have held that discrimination on the basis of an individual’s mannerisms, appearance or 

behaviors that do not conform to traditional gender stereotypes may be a form of sex 

discrimination (sex stereotyping) in violation of Title VII of the Civil Rights Act. 

 

The following 18 states and the District of Columbia have laws prohibiting discrimination in 

employment on the basis of sexual orientation and gender identity: California, Colorado, 

Connecticut, Delaware, Hawaii, Illinois, Iowa, Maryland, Massachusetts, Maine, Minnesota, 

New Jersey, New Mexico, Nevada, Oregon, Rhode Island, Vermont and Washington. Three 

states–New Hampshire, New York and Wisconsin–prohibit employment discrimination for 

sexual orientation alone.  

 

The term gender identity is defined as the gender-related identity, appearance, or mannerisms or 

other gender-related characteristics of an individual, with or without regard to the individual's 

designated sex at birth. 

 

Issue  

During the past several years, many employers have adopted specific language in their 

employment policies barring the consideration of sexual orientation and, in some instances, 

gender identity in employment decisions. These policies typically apply to the hiring, placement 

and advancement of employees, as well as other terms and conditions of employment.  

Many employers have extended this approach to their employee benefit plans, offering domestic 

partner benefits as an incentive to recruit and retain the best employees available. In addition, 

several state and local governments have enacted laws requiring employers to provide coverage 

to an employee’s domestic partner. However, the Employee Retirement Income Security Act 

(ERISA) pre-empts state and local employee benefit laws to ensure that plan sponsors are able to 

establish uniform employee benefit plans covering employees who live in different states.  

 



According to the Human Rights Campaign, 91 percent of Fortune 500 companies have adopted 

policies prohibiting discrimination on the basis of sexual orientation and 61 percent of such 

companies have done so on the basis of gender identity. A 2014 Society for Human Resource 

Management (SHRM) diversity and inclusion research report found that 64 percent of 

respondents have a policy that addresses sexual orientation discrimination in the workplace and 

24 percent have a policy that addresses gender identity in the workplace.  

 

SHRM Policy Statement 

SHRM is committed to encouraging fair and consistent employment practices and policies in the 

hiring, training, compensation, benefits, promotion, discipline, transfer and termination of 

workers. The Society believes that employment decisions should be made on the basis of an  

individual’s qualifications for a job, such as education, experience and demonstrated 

competencies, not on the basis of non-job-related characteristics, including sexual orientation 

and gender identity.  

 

SHRM supports public policy efforts to bar workplace discrimination based on sexual orientation 

or gender identity. Any such legislation should be narrowly drafted to avoid unintended 

consequences for employers and employees.  

 

SHRM supports employers that want to offer domestic partner benefits to their employees, but 

opposes any legislative, regulatory or judicial requirement on employers to provide these 

benefits. In addition, SHRM believes that the ERISA pre-emption standard must be maintained 

and strengthened, including the pre-emption of state or local efforts to require benefits coverage 

of an employee’s domestic partner. 

 

Key Public Policy Principles 
SHRM’s public policy position supports the following key principles:  

 

Additional Facilities – Employers should not be required to provide new or additional facilities 

(such as bathrooms) as a result of legislation in this area.  

 

Disparate Treatment – Employers should be prohibited from making employment decisions on 

the basis of an employee’s sexual orientation or gender identity. 

 

Disparate Impact – Sexual orientation and gender identity discrimination claims should be 

based on actual discrimination. Claims should not involve activities, policies or programs that in 

design are not discriminatory, but that may have a disparate impact on a particular group of 

individuals.  

 

Domestic Partner Benefits – Employers should not be required by law to provide domestic 

partner benefits. Employers should be permitted to offer these benefits in the manner that they 

believe best meets the needs of their employees. In addition, ERISA pre-emption must be 

maintained and strengthened, including the pre-emption of state-mandated domestic partner 

laws.  

 



Religious and Religious-Affiliated Organizations – To the extent that same-sex relationships, 

sexual orientation and gender identity issues may be contrary to particular religious beliefs, 

religious and religious-affiliated organizations should be permitted to make employment 

decisions on the basis of sexual orientation or gender identity, if the nature of the employment 

requires that a position or occupation be filled by an employee of a particular religion or 

religious belief. Such allowances are consistent with other federal civil rights statutes. 


