
                                                                            

 

 

October 14, 2016 

 
Alberto Ruisanchez 

Deputy Special Counsel 

Office of Special Counsel for Immigration-Related Unfair Employment Practices 

Civil Rights Division 

950 Pennsylvania Avenue, NW 

Washington DC 20530 

 

By Electronic Submission www.regulations.gov 

 

Re: Standards and Procedures for the Enforcement of the Immigration and Nationality Act, Docket 

No. CRT 130; RIN 1190-AA71 (81 Fed. Reg. 53965, August 15, 2016) 

 

Dear Mr. Ruisanchez, 

The Society for Human Resource Management (SHRM) and the Council for Global Immigration 

(CFGI) respectfully submit the following comments in response for Docket No. CRT 130, RIN 

1190-AA71, regarding standards and procedures for enforcement of the Immigration and 

Nationality Act.  

 

SHRM is the worlds’ largest HR professional society, representing 285,000 members working in 

every industry and organization size. For nearly seven decades, the Society has been the leading 

provider of resources serving the needs of HR professionals and advancing the practice of human 

resource management.  CFGI is an affiliate of SHRM comprised of over 200 corporations, 

universities and research institutions engaged in the global movement of talent. CFGI members 

are in-house professionals responsible for ensuring compliance with immigration and related 

employment laws worldwide.   

 

SHRM and CFGI have a long history of outreach efforts on anti-discrimination practices regarding 

immigration-related employment.  Our associations have invested time and resources, through 

conference programming and educational materials, to inform our members of effective practices 

for ensuring that their hiring and onboarding processes are fair and do not discriminate against 

individuals under the Immigration Reform and Control Act (IRCA) or other provisions of federal 

law. We have also encouraged members to take advantage of OSC’s website information and 

outreach programs. 
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SHRM and CFGI have submitted a separate comment along with other organizations describing 

how the notice of proposed rulemaking improperly exceeds the intended scope of the anti-

discrimination measures of the Immigration and Nationality Act. Here, we are writing separately 

to strongly object to the methodology used by OSC in determining whether the rule is a “significant 

regulatory action” under Executive Order 12866 (EO 12866) and request that OSC conduct a 

revised analysis. Our analysis indicates that the proposed rule should be deemed a “significant 

regulatory action” requiring that OSC provide more information to the Office of Information and 

Regulatory Affairs (OIRA) before proceeding with this rulemaking. Failure to follow proper 

procedure would leave OSC on shaky legal ground with regard to a final rule. 

 

I. Analysis of the Economic Impact of the Proposed Rule 

 

EO 12866 enumerates certain factors that determine whether a proposed rule is "a significant 

regulatory action,” including “an annual effect on the economy of $100 million or more or 

adversely affect in a material way the economy, a sector of the economy, productivity, competition, 

jobs, the environment, public health or safety, or State, local, or tribal governments or 

communities.”  

 

OSC estimates the proposed rule would have a one-time, first-year-only cost of $12.3 million, 

which is below the $100 million threshold for a “significant regulatory action.” The reasoning 

relies on a profoundly flawed analysis of SHRM and CFGI membership data, but more 

importantly, it is based on a shortsighted approach that vastly underestimates the number of 

organizations affected by the proposed regulation, the number of employees within those 

organizations affected by the regulation, and the costs associated with understanding and 

implementing the regulation. For these reasons, we request that OSC conduct a new analysis of 

the proposed regulation as we believe it is a “significant” rule pursuant to relevant Executive 

Orders. 

 

In calculating the labor costs of employers, OSC improperly relies on SHRM and CFGI 

membership data to estimate the scope of employers affected.  To determine that 56,685 employers 

would be affected, OSC states that it did the following:  

 

The Department … applied the same ratio of organizational members (230) to 

individual members (1,100) in CGI to the number of individual members in SHRM 

(270,000), which results in 56,455 organizational members (270,000 × 230/1,100). 

The Department added the number of organizational members in CGI (230) and 

SHRM (56,455) to estimate the number of organizational members in the analysis 

(56,685), which serves as a proxy for the number of employers that would need to 

take action because of the proposed rule. 

 

This analysis is problematic in many ways: 
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a. Approximately 125,000 organizations are represented among CFGI and SHRM 

membership, not 56,685 as estimated by OSC 

 

OSC erroneously assumed that the ratio of CFGI individual contacts to organizational members is 

the same as the ratio of SHRM individual members to the number of organizations that employ 

them. While SHRM is not able to provide an exact number of organizations represented among its 

membership, a better estimate, according to self-reported organizational affiliations of SHRM 

members, is 125,000.1 

 

b. Approximately 2 million employers in the United States have what should be considered a 

“developed human resource practice” 

 

While we appreciate the acknowledgement that organizations represented by SHRM and CFGI 

have “developed human resource practices,” we do not represent the entire universe of employers 

in the United States with developed human resource practices. At a minimum, any organization 

with at least one full-time human resource employee should be considered to have a developed 

human resource practice. 

 

According to the 2015-2016 SHRM Human Capital Benchmarking Survey, among organizations 

with 1 to 99 full time employees, 4.62 percent of the staff of organizations are human resources 

employees.2 Thus, the average organization with 22 full time employees has at least one human 

resource employee. 

 

According to the U.S. Census Bureau, 2,285,730 employers in the U.S. had at least 20 employees 

in 2012.3 We acknowledge a small number of these employers might have exactly 20 or 21 

employees, and might therefore not be expected, on average, to have a full time human resource 

employee. We will round down for that purpose, and estimate that approximately 2 million 

employers have at least one human resource employee and should be considered a “developed 

human resource practice.” 

 

  

                                                           

1 SHRM is an organization comprised of individual members. SHRM members indicate their organization when they 
join and that information is incorporated into SHRM’s internal membership database. SHRM’s membership team 
removed duplicate organizations and determined that approximately 146,000 different organizations are listed in 
the database. However, it is not practical to obtain an exact number of organizations that SHRM represents as 
individual members enter their organization name in different formats. For instance, employee 1 might enter the 
name, “XYZ,” employee 2 might enter the name “XYZ Co.,” and employee 3 might enter the name “XYZ Company” 
despite all working for the same company. SHRM’s membership department estimates that, due to these different 
listings, approximately 125,000 different organizations are represented among SHRM membership. 
2 2015-2016 SHRM Human Capital Benchmarking Survey, p. 32 
3 http://www2.census.gov/programs-surveys/susb/tables/2012/us_state_totals_emplchange_2011-2012.xls. 
Totals for 2012 were calculated by adding the total number of establishments for 2011 (column D) and the net 
change in establishments from 2011 to 2012 (column H). 

http://www2.census.gov/programs-surveys/susb/tables/2012/us_state_totals_emplchange_2011-2012.xls
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c. All U.S. employers with at least 4 employees, not just those with developed human 

resources practices, are subject to the regulations at 8 U.S.C. 1324b and must be taken into 

account when determining whether this is a “significant” rule 

 

OSC inexplicably leaves millions of employers who are subject to its purview out of its analysis. 

According to the U.S. Census Bureau, 3,916,991 employers in the U.S. had at least 5 employees 

in 2012.4 For the sake of this analysis, we are not including the many additional employers which 

have exactly 4 employees due to the way the Bureau reports employer size.5  

 

All 3,916,991 employers must be included in an analysis of the impact of this rule. Regardless of 

whether an organization has developed human resources practices, it can be held liable for 

immigration-related unfair employment practices. Indeed in its explanation of the definition of 

“for the purpose or with the intent of discriminating against an individual in paragraph (1)” in this 

rule, DOJ stipulates that an entity need not even be aware of the prohibition against discrimination 

in the employment eligibility verification process to be held liable. 

 

We acknowledge that some employers are more likely to take immediate action than others with 

regard to policies and practices when this rule is finalized. However, an analysis of the impact of 

this rule that does not account for the impact on all employers, regardless of whether they are 

aware of 8 U.S.C. 1324b, cannot be considered complete. 

 

d. In nearly every organization, more than one employee will need to take actions to adapt to 

the new regulation 

 

OSC grossly underestimates the number of employees who will be involved in reading, reviewing 

and making changes to policies by guessing that only one human resource manager will do so. It 

is almost certain that more people will be involved in making these changes including supervisors 

and, in many cases, in-house and outside counsel.  

 

Once changes are made, all employees involved in the hiring process will need to be brought up 

to speed on these changes, involving additional training. The employers subject to OSC regulations 

collectively hire millions of employees annually. In many cases, a single large employer will hire 

thousands of employees annually for positions located at hundreds of worksites. In many cases, a 

person or multiple people at each location will be involved in completion of Forms I-9, not to 

mention the other aspects of the hiring and onboarding process that would be covered by the 

regulation as proposed. In some cases, these processes will all be completed in the human resources 

department while, in others, locally based human resource assistants, store managers, department 

chairs, security guards or other trained personnel throughout their operations might complete 

Forms I-9. All of these people must be accounted for in OSC’s analysis. 

 

 

                                                           

4 Id. 
5 The smallest category of reported employer size in the census data is 1 to 4 employees. 
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e. DOJ underestimates the amount of time to review the rule and revise processes, and vastly 

underestimates the amount of time that will be required to update staff on the new 

regulation and policies 

 

DOJ cumulatively estimates 1.5 hours for one organization to review the rule and revise its policies 

related to immigration-related unfair employment practices. This vastly underestimates the time 

for review and fails to account for several steps and stakeholders in the process of developing HR 

policies. In addition, while DOJ acknowledges and accounts for a small number of people that 

attend OSC webinars, OSC fails to account for the significant staff time that will be required to 

ensure that those involved in the hiring process are aware of the new regulation and policies and 

therefore underestimates the training cost of this rule by many orders of magnitude. 

 

SHRM’s Knowledge Center has outlined a five-step process for developing human resources 

policies6: 

 

1) Identify the Need for a Policy (factors include an analysis of whether legal protection of 

the organization is necessary, whether there is a need for government laws and regulations 

compliance, whether there is a need to create consistent standards and rules and whether 

there is a need to create consistency and fair treatment of employees) 

2) Determine Policy Content (including a purpose statement, specifications section, 

implementation section, effective date and glossary) 

3) Obtain Stakeholder Support (through meetings, e-mails, and teleconferences with 

managers and supervisors who will be expected to apply the policy. Considerations from 

these meetings could lead to additional revisions of the policy.) 

4) Communicate with employees (through e-mails, memos or individual/small group/all-

employee company meetings. This includes an acknowledgement statement by which the 

employee acknowledges receipt of the new policy along with the effective date.) 

5) Update and revise the policy (conducted on a regular basis to ensure compliance) 

 

While updating and revising a policy is only one step of this process, to do so effectively and 

responsibly requires completing steps 1 through 4 again. Revision of existing policies that are 

affected by immigration-related unfair employment practices will require employers to identify 

the need to revise a policy, determine the content of that policy revision, obtain the support of 

managers and supervisors who will be expected to apply the policy, and communicate the revisions 

to all of the employees who touch portions of the hiring process that are subject to the regulation. 

 

OSC should revise its estimate of the time burden of this rule to account for all of these steps and 

stakeholders in the process including all affected HR employees, managers and supervisors, other 

employees who touch the hiring process and in-house or outside counsel who will be involved in 

legal review of the policies. 

  

                                                           

6 Available to SHRM members at https://www.shrm.org/resourcesandtools/tools-and-samples/how-to-
guides/pages/howtodevelopandimplementanewcompanypolicy.aspx 
 

https://www.shrm.org/resourcesandtools/tools-and-samples/how-to-guides/pages/howtodevelopandimplementanewcompanypolicy.aspx
https://www.shrm.org/resourcesandtools/tools-and-samples/how-to-guides/pages/howtodevelopandimplementanewcompanypolicy.aspx
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f. DOJ does not account for increases in legal fees and penalties for defending discrimination 

claims due to the new regulation 

 

The increased scope of unfair immigration-related employment practices and the statutes of 

limitations for OSC to file a charge involved could dramatically increase the legal fees employers 

must pay and the penalties employers pay for violations. This is presumably millions of dollars 

that are not accounted for in DOJ’s analysis. 

 

g. DOJ does not account for the additional cost of document retention employers will incur 

due to changes in the statute of limitations for OSC to file a charge 

 

As the proposed rule effectively increases the time period for OSC to bring a charge to five years 

from the time an alleged immigration-related unfair employment practice occurs, many employers 

will revise their processes for retaining documents related to the hiring process, including copies 

of Form I-9 and documents used to complete Form I-9.7 In addition to being cumbersome, record 

retention is not cost-neutral as employers may need to enter new contracts with vendors and 

maintain sufficient space on servers (to maintain records digitally) or physical space (to store paper 

documents).  

 

In sum, DOJ’s $12.3 million estimate of the burden of this rule is much lower than the actual 

burden, as at least 3,916,991 employers are affected by the regulation rather than the 56,685 

estimated by DOJ, a conservative estimate of the time burden per employer is at least 300% of 

what was estimated by DOJ, and the analysis does not account for legal fees and penalties for 

defending discrimination claims or maintaining documents related to the hiring process.  

 

These factors would put the economic burden of this rule past the $100 million threshold for a 

“significant” rule. We are happy to work with OSC to obtain data that enables it to do a more 

thorough analysis. OSC will be on firmer legal footing to move forward with this rule if it does a 

full economic analysis as required for significant rules. 

 

We once again thank you for this opportunity to comment, and would be happy to answer any 

further questions you may have. 

 
Sincerely,  

        

Lynn Shotwell      Michael P. Aitken 

Executive Director     Vice President, Government Affairs 

Council for Global Immigration    Society for Human Resource Management. 

                                                           

7 USCIS regulations require that employers retain Forms I-9 for three years after the time of employment 
verification or for one year from the point of termination of employment. This regulation may cause some 
employers to determine that it is a best practice to retain Forms I-9 and related documents for five years in both 
instances. 


