
                                                                            

 

 

June 11, 2018 

 

Lee Francis Cissna, Director 

Department of Homeland Security 

U.S. Citizenship and Immigration Services 

Washington, D.C. 

 

Dear Director Cissna: 

 

The Council for Global Immigration (CFGI) and the Society for Human Resource Management (SHRM) 

submit these comments regarding the recently issued USCIS policy memorandum, “Accrual of Unlawful 

Presence and F, J, and M Nonimmigrants” (PM-602-1060). CFGI and SHRM respectfully request the 

agency to withdraw this memorandum and ensure that the agency’s policy toward unlawful presence 

continues to align with our principles of fairness, innovation and competitiveness. 

 

CFGI, founded in 1972 as the American Council on International Personnel, is a strategic affiliate of 

SHRM. It is a nonprofit trade association comprised of leading multinational corporations, universities, and 

research institutions committed to advancing the employment-based immigration of high-skilled 

professionals. CFGI bridges the public and private sectors to promote sensible, forward-thinking policies 

that foster innovation and global talent mobility. 

 

SHRM is the world’s largest HR membership organization devoted to human resource management. 

Representing more than 285,000 member employers in over 160 countries impacting 116 million 

employees, the Society is the leading provider of resources to serve the needs of HR professionals and 

advance the professional practice of human resource management. SHRM has more than 575 affiliated 

chapters within the United States and subsidiary offices in China, India and United Arab Emirates.  

 

I. Background and Impact 

 

The new USCIS policy memorandum, “Accrual of Unlawful Presence and F, J, and M Nonimmigrants,” 

purportedly aims to get at the very real problem of visa overstays, a legitimate concern that needs to be 

addressed. However, in doing so, the agency conflates visa overstays with violation of status, a separate 

problem for which there are other means to correct that do not require the extremely harsh penalty of accrual 

of unlawful presence, which can result in 3- and 10- years bars to entry into the United States. 

 

CFGI and SHRM do not minimize the problem of violation of status, but we also do believe that USCIS 

should provide notice to foreign nationals and their employers of such violations of status and allow any 

appeals and rebuttal processes to run their course before assigning unlawful presence to foreign nationals.  

 

  

https://www.cfgi.org/us-immigration/our-advocacy/principles-for-reform/Pages/default.aspx


2 

 

II. The Public Should Have Adequate Opportunity to Comments Under the Administrative 

Procedure Act for any Change to Unlawful Presence Policy 

 

While we appreciate the opportunity to comment on this policy in an informal way, we believe that any 

significant change to the policy on unlawful presence should undergo formal notice and comment 

rulemaking. We have heard Director Lee Francis Cissna, on numerous occasions, express a commitment to 

the Administrative Procedure Act (APA) for significant policy changes. We respectfully submit that a 

change such as this (a change to the Adjudicator’s Field Manual intended to have the force of law) is exactly 

the type of change that should be subject to the APA. Among other requirements under the APA, USCIS 

should conduct a full cost-benefit analysis of the new policy with a chance for the public to comment1 and 

fully engage with the Student and Exchange Visitor Program (SEVP), Departments of State (DOS), 

Immigration and Customs Enforcement (ICE) and Customs and Border Protection (CBP) and other 

interested agencies as the Office of Management and Budget (OMB) coordinates under the APA. 

 

III. The Memorandum Abandons the Fundamental Fairness of the Prior Unlawful Presence 

Policy 

 

Our principles call for an immigration system that is fair, innovative, and competitive. With regard to 

fairness, we recognize the need to adopt policies that protect and develop the U.S. workforce. However, the 

system must also be fundamentally fair, which includes official notice of any status violations and 

opportunities to rebut or appeal as appropriate. 

 

The primary reason the agency should retain the current unlawful presence policy is that it targets those 

who truly have overstayed their status with no intent to maintain it and provides fair notice to another 

category of people – those for whom USCIS determines some sort of violation of status has occurred, 

intentionally or unintentionally. In developing the current policy, former INS Acting Executive Associate 

Commissioner Paul Virtue notes that the policy was developed for “reasons of practicality and fundamental 

fairness.”2 

 

Since the issuance of the new memorandum, various scenarios have been presented to us from our members 

that show how the new policy would violate the principles of fundamental fairness. Several categories of 

individuals could inadvertently accrue unlawful presence under the new memorandum, only to learn after 

the fact that they have done so, including: 

 

• Curricular practical training - A medical student who is asked by a supervisor to work a couple 

extra hours one weekend, inadvertently exceeding the 20-hour a week limit for curricular 

practical training in a high-pressure situation, only to have that violation pointed out in a later 

H-1B filing; 

                                                           

1 For instance, while we take the issue of visa overstays very seriously, we have heard some concerns from our 
members that information from the Student and Exchange Visitor Information System (SEVIS), UCSIS CLAIMS and 
other systems might not be entirely reliable when calculating the number of overstays. The public should be given 
a full opportunity to provide such feedback under the APA. Additionally, the DHS Office of the Inspector General 
has outlined its own concerns over the calculation of overstays in its May 1, 2017 report “DHS Tracking of Visa 
Overstays is Hindered by Insufficient Technology” available at 
https://www.oig.dhs.gov/sites/default/files/assets/2017/OIG-17-56-May17_0.pdf.  
2 Forbes, “USCIS Policy Change Could Bar Many International Students,” June 1, 2018, available at 
https://www.forbes.com/sites/stuartanderson/2018/06/01/uscis-policy-change-could-bar-many-international-
students  

https://www.cfgi.org/us-immigration/our-advocacy/principles-for-reform/Pages/default.aspx
https://www.oig.dhs.gov/sites/default/files/assets/2017/OIG-17-56-May17_0.pdf
https://www.forbes.com/sites/stuartanderson/2018/06/01/uscis-policy-change-could-bar-many-international-students
https://www.forbes.com/sites/stuartanderson/2018/06/01/uscis-policy-change-could-bar-many-international-students
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• F-1 students - A student on F-1 optional practical training (OPT) whom USCIS determines was 

in violation of status a later date (for instance, in an H-1B petition) due to a USCIS 

interpretation of OPT rules for which the employer and student were not aware. This example 

is particularly acute at the moment given new rules regarding OPT and third-party placement 

on the USCIS website; 

• Exchange visitors - Minor deviations from the scope of exchange visitor activities that come 

up in a Department of State site visit that are subsequently remedied by the sponsor, host and 

participant; and 

• F-2 and J-2 spouses and children – These dependents could accrue unlawful presence for 

violations of the F-1 and J-1 visa holders that they had no way of which to be aware. 

 

There are other scenarios due to government error that could occur: 

 

• OPT to H-1B - A student who graduates, applies for and is granted 12 months of OPT for whom 

an employer gets an approved H-1B for consular processing but is unable to travel to get the 

H-1B abroad for seven months and continues to work on OPT, which need not be terminated 

until the individual receives his H-1B. In the H-1B visa appointment overseas, the student is 

told that USCIS CLAIMS terminated the F-1 record erroneously as if the H-1B petition was a 

change of status. Therefore, the student has been working without authorization, and accrued 

unlawful presence status for 7 months, and could be barred from entering the US on any visa 

for three years.  

• J-2 to H-4 - A J-2 dependent works on an EAD valid for 12 months. The husband applies for 

change of status to H-1B – and USCIS processing time says 9 months – so the J-2 continues to 

work on the EAD for only seven months just to be safe.  When home on vacation two years 

later, the H-4 (former J-2) is told that her husband’s H-1B application was approved much 

earlier – and the J-2 worked without authorization for several months because the SEVIS record 

was terminated with the Change of Status – even though she had a valid EAD. Her unlawful 

presence has been tolling for over a year, and she could be barred from entering the US for ten 

years. 

 

It is also unclear how the memorandum will account for “data fixes” through the Student and Exchange 

Visitor Information System (SEVIS) Help Desk.  Since the inception of SEVIS, Student and Exchange 

SEVP guidance has directed Designated School Officials (DSO) registered in SEVIS to correct minor 

infractions through an action called a data fix. These events are not uncommon. With most cases, the SEVIS 

Help Desk makes the students F-1 record active and valid nunc pro tunc in cases such as the following:  

 

• Mistaken record completion - The DSO mistakenly completes a record, which means the 

student has remained in the United States beyond the end date of the program, and may have 

been working on campus without F status. 

• Lack of extension - The DSO mistakenly forgets to extend a record, with the same 

consequences listed above. 

• Premature transfer date - The DSO mistakenly enters an incorrect, premature F-1 school 

transfer release date during a period of OPT. The student is unaware that the OPT permission 

has been removed by this action, and works without authorization. 
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Additionally, while we thank USCIS for accounting for and not penalizing F-1 students who are properly 

reinstated pursuant to 8 CFR 214.2(f)(16), the memo does not appear to account for J-1 reinstatements. 

DOS outlines procedures for a responsible officer or alternate responsible officer to correct minor or 

technical infractions, as well as a process for DOS to approve reinstatements for individuals who have 

substantive infractions as specified in 22 CFR Part 62.45.  We recommend that USCIS also account for J-

1 reinstatements and ensure that Exchange Visitors will not be negatively impacted if they are properly 

reinstated via the procedures established in 22 CFR Part 62.45. 

 

IV.  The New Unlawful Presence Policy Inhibits the Ability of U.S. Employers to Compete 

and Innovate 

 

With regard to innovation and competitiveness, our principles call for an immigration system that provides 

solutions that increase system effectiveness and predictability while creating and boosting U.S. economic 

growth and innovation. The new policy fails on both accounts. 

 

Rather than an innovative solution that increases effectiveness and predictability, the policy would decrease 

the practicality achieved in the original Paul Virtue memorandum and vastly reduce the predictability in 

the current system. When students and exchange visitors in all of the scenarios above can be charged with 

unlawful presence for years without any notice or due process, employers will lack the predictability they 

need to meet deadlines and complete projects in which students on OPT are participating, and organizations 

are at risk of being unable to, among other activities, host interns and trainees. 

 

Furthermore, the policy makes U.S. employers less competitive on the world stage, as it could cause talented 

foreign students who have committed no major immigration violations to become inadmissible for a period 

of 3- or 10-years. Additionally, it could cause other talented foreign students to forgo an education in the 

United States in the first place, seeing the immigration system as unpredictable and riddled with unfair 

pitfalls. 

 

CFGI and SHRM thank USCIS for continued opportunities to comment on issues of such critical 

importance to U.S. employers. We request this memorandum to be pulled for the reasons stated above. If 

this policy is pursued further, we respectfully request that it be done through APA notice and comment 

rulemaking.  We look forward to working with you. 

 

Sincerely,  

       

Lynn Shotwell             Mike Aitken 

Executive Director              Senior Vice President, Government Affairs 

Council for Global Immigration    Society for Human Resource Management 

  

 

https://www.cfgi.org/us-immigration/our-advocacy/principles-for-reform/Pages/default.aspx

