
 
 
 
January 28, 2016 

 
Via Federal eRulemaking Portal 

 

Ms. Bernadette B. Wilson 
Acting Executive Officer 
Executive Secretariat, Equal Employment Opportunity Commission 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 
 

 

Re: RIN number 3046-AB02; Notice of Proposed Rulemaking Regarding 

Title II of the Genetic Information Nondiscrimination Act (“GINA”) 

As It Relates to Spousal Inducements 

 

Dear Ms. Wilson: 
 

The Society for Human Resource Management (“SHRM”), is pleased to provide these 
comments in response to Notice of Proposed Rulemaking (the “Proposed Rule”) which the U.S. 
Equal Employment Opportunity Commission (“EEOC” or “Commission”) published in the 
Federal Register on October 30, 2015.  The Proposed Rule would amend the regulations under 
Title II of the Genetic Information Nondiscrimination Act (“GINA”) to provide guidance on the 
extent to which employers may offer incentives for participation in employer-sponsored wellness 
plans. 
 
I.  BACKGROUND ON SHRM 

 

Founded in 1948, SHRM is the world’s largest HR membership organization devoted to 
human resource management. Representing more than 275,000 members in over 160 countries, 
the Society is the leading provider of resources to serve the needs of HR professionals and 
advance the professional practice of human resource management. SHRM has more than 575 
affiliated chapters within the United States and subsidiary offices in China, India and United Arab 
Emirates. 
   
 SHRM has long supported workplace wellness programs and was a strong supporter of 
including provisions in the Affordable Care Act (“ACA”) aimed at promoting widespread 
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adoption of wellness programs.  SHRM believes, as demonstrated by research, that a healthy 
workforce is more productive, with reduced absenteeism and greater employee engagement.  With 
this in mind, we support policies that will enable employers to continue to offer these programs to 
their employees.    
 
II. COMMENTS  

 

SHRM appreciates the Commission’s conclusion in the Proposed Rule that GINA does 
not prohibit employers from including spouses in wellness plans that use incentives to encourage 
participation.  We are concerned, however, that the Proposed Rule contains provisions that fall 
outside the scope of the Commission’s statutory authority and beyond its area of expertise.  We 
are also concerned that some the new requirements are counter-productive to the wellness goals 
included in the ACA.  

 
The requirements of the Proposed Rule echo many of the provisions in the Commission’s 

previous Proposed Rule published in April 2015 applying Title I of the Americans with 
Disabilities Act to employer-sponsored wellness programs (“Proposed ADA Rule”).1 We are 
concerned that the Proposed Rule repeats many of the missteps the Commission made in the 
Proposed ADA Rule including imposing a new “reasonably designed” standard and placing 
unnecessary limitations on incentives that are currently permissible under the ACA, HIPAA, and 
regulations promulgated by the Departments of Health and Human Services, Labor, and Treasury 
(“Tri-Care Agencies”).   These issues are further compounded by the Proposed GINA Rule’s 
apportionment scheme, which is contrary to the ACA, and will require employers to offer 
employees and their spouses’ anomalous and nonsensical inducements for their participation in 
employer-sponsored wellness plans.  Finally the Administrative Procedure Act (“APA”) requires 
that the Commission provide its proposed regulatory text for notice and comment and base its 
final rule on comments about its proposed regulatory text. Accordingly, SHRM believes that it is 
inappropriate for the Commission to include questions directed to the regulated community in a 
proposed rule and would be unlawful for the Commission to use the responses to those questions 
as the basis for its final rule. 
 

SHRM recently updated its survey data on employer wellness initiatives finding that 
nearly 70 percent of employers offer some type of wellness program, resource or service to their 
employees.  Of those, just under one-half of organizations extended wellness programs to 
employee dependents, primarily to spouses.2  These are important programs to encourage 
workplace health and employee engagement and we urge the Commission to issue wellness 
regulations that are consistent with the existing requirements of the ACA, HIPAA, and 
regulations promulgated by the Tri-Care Agencies.  Below, we outline our major concerns with 
the Proposed Rule. 

 
 
 

 

                                                           

1
 80 Fed. Reg. 21662 (proposed Apr. 20, 2015). 

2
 SHRM. “SHRM Survey Findings: 2015 Strategic Benefits – Wellness Initiatives.” 15 October 2015. 
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1. The Proposed Rule’s Apportionment Requirement is Inconsistent with Existing Law 

 
 The ACA expressly permits employers to offer incentives based upon the cost of health 

insurance coverage under the plan the employee selects.  It provides, “[i]f, in addition to 
employees or individuals, any class of dependents (such as spouses or spouses and dependent 
children) may participate fully in the wellness program; such reward shall not exceed 30 percent 
of the cost of the coverage in which an employee or individual and any dependents are enrolled.”3   

HIPAA, as amended by the ACA, also expressly permits the maximum incentive to be calculated 
based on the costs of the plan the employee selects.4   

 
The Proposed Rule, by contrast, would limit the incentive an employer may offer to an 

employee participating in its wellness plan to 30 percent of “self-only” coverage,5 while 
permitting the employer to offer an incentive for spousal participation in a wellness program that 
is based upon the cost of the actual plan in which the employee is enrolled.  In order to offer 
employees an incentive that complies with the Proposed Rule, employers will have to carefully 
apportion the incentive between the employee and his/her spouse.   

 
Specifically, Section 1635.8(b)(2)(i)(A)(iv)(A) provides: 
 

The maximum amount of the inducement for an employee’s spouse to 
provide information about current or past health status may not exceed 
30 percent of the total cost of coverage for the plan in which the 
employee is enrolled less 30 percent of the total cost of self-only 
coverage.6 

In other words, an employee and that employee’s spouse can fill out the same Health Risk 
Assessment as part of their participation in an employer-sponsored wellness program, yet under 
the Proposed Rule, the spouse would be legally entitled to receive a larger inducement for his or 
her participation in the program. Indeed, the Proposed Rule illustrates: 

For example, if an employer offers health insurance coverage at a 
total cost of $14,000 for employees and their dependents and $6,000 
for self-only coverage, the maximum inducement the employer can 
offer for the employee and the employee’s spouse to provide 
information about their current or past health status is 30 percent of 
$14,000, or $4,200. The  maximum amount of the $4,200 inducement 
that could be offered for the employee’s spouse to provide current or 

                                                           
3 42 U.S.C. § 300gg-4(j)(3)(A).   
4 29 C.F.R. § 2590.702(f)(2)(i) (“[I]f in addition to employees, any class of dependents (such as spouses or spouses 
and dependent children) may participate in the wellness program, the reward must not exceed 20 percent  of the cost 
of the coverage in which an employee and any dependents are enrolled.”).  
5
 Proposed Section 1635.8 (b)(2)(i)(A)(iv)(B), 80 Fed. Reg, 66861(proposed Oct. 30, 2015). 

6 Proposed Section 1635.8 (b)(2)(i)(A)(iv)(A), 80 Fed. Reg, 66861(proposed Oct. 30, 2015). 
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past health status information is $4,200 minus $1,800 (30 percent of 
the cost of self-only coverage), or $2,400.7 
 

In short, the maximum amount of inducement that an employer could offer the employee 
for responding to “disability inquiries or medical exams” would be $1,800,8 while the employer 
can offer that employee’s spouse $2,400 for his or her “current or past health status information;” 
the very same information.9   

The proposal contains no rationale to justify limiting the employee portion to 30 percent 
of “self-only” coverage other than referencing the Commission’s earlier proposed rule on 
wellness incentives under the Americans with Disabilities Act.  Nor does the Proposed Rule 
provide any legal justification for apportioning the remainder to of the incentive to the spouse or 
allowing the spouse to receive a larger incentive for the very same information.  

 Moreover, apportioning the incentive between employee and spouse in this way is not 
practical.  According to SHRM’s 2015 wellness survey, the most common incentive or reward 
offered as part of the wellness plan, is a reduction in the employee’s health care premium with 45 
percent of respondents offering this discount.10 Health care premium discounts benefit all persons 
covered by the plan.  Apportionment of incentives that confer financial benefits such as premium 
discounts, cash awards, and contributions to an employee’s HSA or HRA benefit the family as a 
whole is not workable or justifiable.   
 

The Proposed Rule’s apportionment formula will also lead to indefensible results.  As 
discussed previously, under the ACA and the Tri-Care Agency regulations the maximum 
inducement is based on the health plan in which the employee is enrolled.  This means that 
employees who have enrolled in more expensive family health care plans are eligible for larger 
incentives. However, under the Proposed Rule, a single parent, or an employee with family 
coverage whose spouse obtains health insurance outside the employee’s plan will not be able to 
obtain the same incentive as married individuals who have family coverage. 

 SHRM applauds the Commission for recognizing that employers can encourage spousal 
participation in their wellness programs even though that participation may include obtaining the 
spouses’ current or past medical information.  Yet the requirement that an employee must 
apportion the full inducement under the proposed GINA regulation in order to remain consistent 
with the Commission’s Proposed ADA Regulation makes little sense from either a legal or a 
practical viewpoint. If the EEOC’s main objective is to protect health and genetic information, 
how can it be, that offering an employee an inducement of more than 30 percent the employer’s 
self-only plan would automatically render that employee’s participation in an employer’s wellness 

                                                           
7 Id. 
8
 Proposed Section 1635.8(b)(2)(i)(A)(iv)((B), 80 Fed. Reg, 66861 (proposed Oct. 30, 2015). 

9
 Proposed Section 1635.8(b)(2)(i)(A)(iv)(A).  Note that the difference in terminology is due to the language that the 

EEOC asserts allows them to regulate wellness plans under the two statutes.  Thus, when an employee and his/her 
spouse receive an inducement for a participating in an employer-sponsored wellness program that includes a Health 
Risk Assessment, the employer is making a medical inquiry on an employee under the ADA and obtaining the current 
or past health status of the employee’s family member under GINA.  
10 SHRM. “SHRM Survey Findings: 2015 Strategic Benefits – Wellness Initiatives.” 15 October 2015 at 13. 
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plan “involuntary” under one statute, but offering the employee’s spouse that very same 
inducement would not violate the other?  Requiring employers to now apportion the incentives 
they offer among employees and their spouses will raise administrative costs and discourage 
employers from including spouses in the programs.  This is counter to Congressional intent and 
will have a negative impact on the health outcomes of wellness programs. 

 For these reasons, the Commission should base the incentive limit on the plan the 
employee selects, in accordance with the standards set forth in the ACA and the Tri-Care Agency 
regulations, and should abandon the requirement to apportion the incentive among the employee, 
spouse and other dependents. 

 

2. The “Reasonably Designed” Requirement Exceeds EEOC’s Statutory Authority 

Under GINA 

 
Under the ACA and HIPAA, a health-contingent wellness program will comply with the 

ACA’s “reasonably designed standard if “it has a reasonable chance of improving the health of, or 
preventing diseases in, participating individuals.”11  The “reasonably designed” standard in 
Section 1635.8(b)(2)(i)(A) of the Proposed Rule would apply to all wellness programs, not just 
health-contingent programs.   In the Proposed Rule the Commission maintains that the inclusion 
of a “reasonably designed” standard in the GINA regulation is necessary to maintain consistency 
with its Proposed ADA Rule.  In SHRM’s comments on the EEOC’s Proposed ADA Rule, we 
contended that the EEOC lacks the statutory authority under the ADA to incorporate and expand 
requirements addressed in the ACA, HIPAA and the Tri-Care Agency regulations.  We believe 
that this holds true under GINA as well.   

 
 In addition, the Proposed Rule, in its Preamble, would place new requirements on 
employers as it attempts to delineate the types of provisions the Commission would deem 
unreasonable.  Accordingly, under the Proposed Rule, a wellness program is not “reasonably 
designed” if it collects information on a health questionnaire without providing follow-up 
information or advice.”  Further, any program which imposes as a condition of reward,  “an 
overly burdensome amount of time for participation,” “unreasonably intrusive procedures,” 
“significant costs related to medical exams” or that exists to shift costs to employees based on 
their health is not “reasonably designed to promote health or prevent disease.” 12  

Applying additional requirements to wellness programs exceeds the Commission’s 
regulatory authority and introduces uncertainty for employers.  And, as stated previously, the 
Commission lacks the expertise to make a determination as to whether a wellness plan is in fact 
reasonably designed.  Therefore, we urge the Commission to limit its regulations to those discrete 

                                                           
11 42 U.S.C. §300gg-4(j)(3)(B).  The full definition also includes that “it is not overly burdensome, is not a subterfuge 
for discriminating based on a health status factor, and is not highly suspect in the method chosen to promote health 
and disease.  Id. It is worth noting that the Proposed Rule differs in that from the definition in ACA by substituting 
“violating the ADA or other laws prohibiting employment discrimination” for “based on a health status factor.”  80 
Fed. Reg. 21667 (proposed Apr. 20, 2015).  
12 80 Fed. Reg. at 66857 (proposed Oct. 30, 2015).   
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issues within its statutory authority and defer to the Tri-Care Agencies’ expertise as the authority 
to determine if a wellness plan is designed to promote health or prevent disease.   
 

3. The Proposed Rule Will Discourage the Use of Non-Financial or In-Kind Incentives 

 

 As expressed in our comments to the Proposed ADA Rule, SHRM does not believe that 
all types of inducements, financial and non-financial, should count toward the incentive cap.  
SHRM’s 2015 wellness survey indicates that while reductions in healthcare premiums were the 
most prevalent wellness incentive, this was followed closely by an array of in-kind incentives 
such as gift cards, t-shirts, gym bags, time off from work and internal recognition in the company 
newsletter or intranet site. 
 

Our members tell us that any requirement to value and track non-financial incentives will 
increase the administrative burdens associated with wellness programs.  Faced with this increased 
burden, many employers will decide that they can no longer hand out incidental non-financial 
incentives such as t-shirts and gift cards to help motivate and foster participation in their wellness 
programs, that they will cease offering paid-time off to wellness participants, and that they are 
more likely to eliminate other small tokens aimed at generating enthusiasm and recognizing 
efforts rather than deal with the complexity of quantifying and tracking these items especially 
under the apportionment regime outlined in the Proposed Rule.  SHRM believes that including 
this new requirement is unnecessary and imprudent as in-kind inducements can make a difference 
by motivating certain individuals to participate in programs that could ultimately improve their 
health. 
 

4. Questions Raised in the Proposed Rule Should Instead be Included in Regulatory 

Text and Subjected to Notice & Comment 

 

 The Commission includes seven questions under a “Request for Comments” section of the 
Proposed Rule.  As the largest association of HR Professionals, SHRM applauds the EEOC’s 
effort to reach out to members of the public so that the Commission can better understand how the 
employer policies and programs it seeks to regulate are actually being implemented, identify the 
issues of concern and ascertain which safeguards are most likely to resolve those concerns. 
However, the mere posing of a question does not provide the regulated community with sufficient 
information to adequately assess the impact of any eventual proposal as required by the APA. 
Without the Commission’s proposed regulatory language, the regulated community does not have 
sufficient information to assess the potential impact of any change.  If the Commission decides to 
move forward with regulations addressing the specific issues included in the any of these 
questions, it should issue another proposed rule describing proposed changes in detail. 
 
 5. Effective Date 

 
In the Preamble of the Proposed Rule, the Commission addresses its desire to make the 

GINA regulations consistent with the Proposed ADA Rule and the EEOC’s regulatory agenda 
indicates the release of both final rules in February 2016.  (We note that since issuing the 
Proposed Rule, the Commission has extended the comment period until January 28, 2016, making 
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the issuance of final rule in February 2016 increasingly improbable).  SHRM greatly appreciates 
the Commission’s desire to issue its final wellness rules simultaneously, so that employers will be 
able to holistically review their wellness programs in light of both sets of rules and to revamp 
their programs accordingly.  In determining an effective date for the regulations, however, the 
Commission should consider the timing constraints faced by employers.  Employers will need 
time to redesign health and wellness plans and create materials for employees several months 
before open enrollment.  For this reason, the final rule should provide employers with no less than 
6 months of preparation time before a new plan year begins. 

III. CONCLUSION 

 
  Health risk factors for the most serious and costly medical problems such as tobacco use 

or obesity and high blood pressure, can be prevented or managed by the individual.  Employers 
and HR professionals have found that wellness programs are an important part of an 
organization’s efforts to improve employee health and engagement as well as contain health care 
costs and that financial incentives and other non-monetary rewards result in increased 
participation.  As discussed in these comments, to ensure workable and attractive wellness 
programs, incentives under GINA should be made consistent with existing requirements of the 
ACA, HIPAA, and Tri-Care Agencies. 
 
 SHRM appreciates the opportunity to submit comments to this proposed regulation and 
would be pleased to provide the Commission with additional information or clarification.   
 
 
Respectfully Submitted, 

 

 
Michael P. Aitken   
Vice President, Government Affairs 
Society for Resource Management 
1800 Duke Street 
Alexandria, VA 22314 
 
 
Of Counsel: 

 
Leslie E. Silverman 
Shareholder 
Fortney & Scott, LLC 


